
ALLAHABAD SERIES, 

I LABEA DKTEUMrX'E-n BY THE HLHI ( 'OUR T AT ALT^H IBAD AND 
I BY THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
> ON APPEAL FROM THAT COURT. 

i 

REPORTED BY; 

' Prifag Catmril 0. BOULNOIS, Middle Temiile. 

^|lg|| W. K. POETEIi^ In}K 


I 


VOL. XXII. 
1900 . 


AT.'hKShB&Jtt 

JPBISTED BY THil ST;PEBIlfTBN-»E3ffT, COYEHSMENT PRESS, 

AND PUBLISHED AY THE QOVEaNHEiST BOOK DKPdT, 
USSto^YaE/AUTHOBITY OP THE OOVERNOR-OBNEiiAL IY"CO0NOlfi. 

« ' - Price. Be. 





TTri(>n I, rt /O'i fftTy i Tiff*]]* |'1 Tfpm 


CHIEF JUSTICE. 

The ITa'.e' -r’l* Aetuce fron) 'fh 

Ste vcjii.v, ivT. fn' lilt 2 (k 

Au’ijU'f ^ 

PUISNE JUDGES. 

The IIox’ele G. E. Kxox ... Hih fJn^- 

iiccjrt-m OfL A/^- 

vV in 2 ih Ah- 

r'TPf. ) 

„ ILF. E.a:e. 

,, R 0. I’.AXEEJT. 

„ ^ W. KMlfiaan. 

„ II. S, Aiemax. 

f, U. H. JlcxiJEEbux ... Jrom 

1 \th A pin! to 2 th 




A TAi 5 LH 

t» jJii. 


NAMES OF THE CASKS RI’.lMHrrKH 


I.\ 'ims UIKI'MI,. 


I'UIVY <•()!:, \<’fL. 


Balkislien Dm *?. L^gtr* 

li?i3eiidro Xatli hi th* r>*— • 

iloslun Siiigh 15. Bti« Bt rb .* 

Sab Lai CJiand p* Incl irjit .. 

FULL LEA'UIL 


Bhagwauta I?. Sn khf 
Bisbi^sbur OitI liain Saryp 
Castoa V Custuii 

Dalgaujati SiUgb v Kilka hiu^h 
Lalta Brass, 1(1 v. Naiid Kji»boiv 
Afatbura Siiigb p. BiiJiuafii Singli 
Murlidbar «5» Peai Eaj 

New Egerton Mills Company* la tbu of tla 

Powell t?. Bbe Muaieipal Board of MusssOLi u 
Zamir Hasan t?* Suadir 


APYRUjATE ( 1 ¥IL. 

Abdul Clhafur Baja Ram •** 

Abdar Ibdiim n. The Municipal Board (if Koii ,,, 

Asbiq Husain «L MukimiaadJaii 

Balbir Siagli a. The Secretary of Slate for hidm lu Count d 
Badn Das 15. Inayat Kliaa , 

BaMeo Bharthi o. Bir linr.*, ^ 

Balwanfc Singh t?. The Secretary of State for India in Council 

Banke La! u* Jagat Haraia 

Bansidhar - 0 . CanesM 

Barkat-na-aissa t?* Abdul Ajeix 

Basdeo t?. Smidt 

Beni Madho Bas % Kaiinsa! Kishor Dhnsar 
Bxmsl Jati o. Biraiija Kimr 

Chajjn i?. IJi3ara0 Singh itLlHa *»«* »«* 4it* 

Ohhiddu Singh o, Barga Dei 
Bale! Singh 0 * ITmrro Singh ^ 

Bamodar Bas v. Muhammad Hnaain 

Barah Kmr Gomti iCuar 

Baulat Singh li, Jugal Eishore *.* 

Bebi Sahai o* Shoo Shan her Xal #•« 

Bhaa Knawar «»• Mahtab Singh .*« ».• 

Bbaax Earn 0 . ChatarbhaJ 

Prasad, la the matter of the petition ol-«- 
0 . Badar Singh # **, 

0obardhl.Si 05 ^Jai Eishea ... «.» 

Haihid All Wifayal All *,** 

Bari Bsitt 0 . Mthak^‘ Si%h ^ ... ^ ,** 


1 ** ( 
V 
I n 

ti )« 


i 

to 

'im 

» 

Cll 

U 4 


I 4 tf 

1*0 
4 o| 
2ii*J 
14 J 
Ids 
34 E 
2 U 
r>h 
4;»2 

BHif 

ahi 

$51 

44 P 

lOS 

n 

8i 

m 

$m 

m 

mi 



ii 


TABLE OP CASES- 


Page. 

Hem Kunwar v- Amba Prasad 
Himancbal Siagb v. Jliamniau Lai ... 

Isbri Prasad Singli Lalli Jas Kimwar 
dafri Beglam Saira Bibi ».« 

Jbaniman Lai -r. Kowal Bam 

Kainlapat «i, Baldeo ... ... ••• 

KanMa La. «?. Bebi Las 
KaunsUla » Cbandar Sen ... 

Lacbbman Das 1 ). Balln ...^ ... 

L&lman Das u. Jagan Hath Singh ... ... ... 

Mahabir Prasad t) , Partab Chand 
Malik Muhammad Karim - 0 . G.mga Pando 
Manmothonath Bose Mnllick v, Basanio Kumar Bose MulUck 
Mehrbano Nadir Ali 
Moti Bam o. Kundan Lai 

Muhammad Askari v Badhe Bam Singh ... 

Muhammad Baqar v. Mango Lai 

Muir Mills Company T. H. Condon and A. Butterworth 
Najm-un-nissa v, AJaib Ali Khan ... 

Nankn Ram «. The Indian Midland Railway Company 
Pahalwan Singh Narain Das 
Pirya Das ©. Tilayat Khan ... ... 

Qurban Husain u. Chote ... ... ... ... 

Raghnbar Dayal ©. Banko Lai ... ... 

Bam Bharose t?. Kalin Mai ... ... ... 

Ram Chander v. Kondo ... ... ... 

Ram Kunwar Ram Dai 

Shoo Sampat Pande Bandu Prasad Misr ... ... 

Sheo Narain u. Chunni Lai 

Sher Singh u. Diwan Singh ... ... ... 

SMam Karan Raghnnandan Prasad 
Shiam Lai «. Chhaki Lai ... ... ... 

Thakur Ram u. Katwaru Bam ... 

Wahid-un-nissa Gohardhan Das ... ... 

Znbeda Bibi u. Sheo Charan ... ... ... 

MISCELLANEOUS CIVIL. 


Chand Mai u. Lachhmi Narain ... «t« ... 102 

Hafiz Abdul Rahim Khan v. Raja Hari Raj Singh ... ... 405 

Rampal Singh «. Murray & Co. .«« ... 404 

APPELLATE CRIMINAL. 

Queen-Empress Ganga Din ... ... ... 118 

TTltATn ,,, ... 115 

— 0 , Nirmal Das ... ... ... ... 445 


EEVISIONAL CRIMINAL. 

210 
111 
234 
207 
441 
106 
S23 
113 
340 


Abdullah ©. Jitu 

Ellis V. The Municipal Board of Mussoorie 
Isuri Prasad Singh IJmrao Singh ... 

Lachman. In the matter of the petition o£-^ ... 
Madho Pershad. In the matter of — ... ... r 

Queen-Empress d* Adam Khan ... 

. «.Luk0 ... 

Nanni ... 

— «. Narain Singh 


430 

SGI 

294 

3G7 

12L 

222 

111 

377 

394 

370 

450 

331 

332 
212 
380 
307 

90 

410 

343 

361 

401 

384 

102 

182 

135 

442 

320 

321 
243 
306 
331 
220 
358 
453 

83 



TABLE OE CASES CTTEB 


A. 




A. 1. 1». E., 22 Bom., 612 

Abbott D. Abbott, 4 B. L. E., 51 ... ... .. 

Abbas All d, GImlam Kabi, Weekly 2:^rotes, 1801, p. 107 
Abdal Axsiz Kban Huseii Alt, Weekly Xotcs, 1805. p. 283 

Hai ISTain Singli, I. L E., 20 AIL, 92 

Hakim Tej Chanclar Mukarji, I. L. K., 3 All, 815 

Eabman v. Alashina Bibi, Weekly ISToies, 1S*0D, p. 40 
Abdullali Kban a Halim -tin- uis.sa, cited in 1. L. E . 0 Ail, 231 
Adbrn* Chnnder Banerjee ^ Agliore Nath Aroo, 2 (.‘ale., W. X,, 5S0 .. 
Ahmad AH «?. Xlajahat Khan, J. L IL, 18 AIL, Go 
Ajoodhya Pershad «?. Bishosliar Sahai, X.-W.F., II. C. Rep., 1871, 111, 
Altaf AM «?, Lalji Mai, I, L. E., 1 All , 518 

Amir Hasan Khan Sheo Baksh Singh, I. L. E., 11 Calc., 0; L. R., 
11 1. A., 237 

Assan «?. Pathumma, I. L. B., 22 Mad,, 494 
Anlia Bibi Abu Jafar, I, L. E„ 21 AIL, 405 


278 
278 
10 
£1 
7, 25 
231, 230 
331 
33 
171 
3f*0 
2r#H 
205 

281 
257, 250 
185 


B. 


Badri Prasad t\ Bhagwati Dhar, I, L. E., 16 AIL, 240 
Bai Jamnia 'v. Bai Iclilia, I. L. IL, 10 Bom., 603 ... 

Bakar Sajjad v, Udit Xarain Singh, I. L. E., 21 AIL, 361 ... 

Baldeo Bharihi Hnsbiar Singh, Weekly Notes, 1895, p. 45, ef spoq. 

Singh 0. Imdad AIi,i. L. E., 35 AIL, 189 

Balkisshon Das i?. Legge, I. Ij E., 19 AIL, 430 
Balmakund v. Sangari, 1. B. E , 30 AIL, 379.,, 

Bansi o, Sikree Mai, I. L. E., 13 AIL, 231 

Barraha Hand f?. Sarbishwara Nnnd, Weekly Notes, 1883, p 2 J-7 

Bast! Earn Faltti, I. L. B., 8 Al!,, 140 ... ... 

Begam Muhammad yaqnb, 1. L, E., 16 AIL, p. 314 
Hell Bros. In st— , 7 Law Times Beporis, 689 
Beni Afadho Basdeo Fatale, I L. IL, 12 All , 99 
Bhagwanta v. Snkhi, I. L. E„ 22 All, 33 
Bhagwan Sahai Bhngwan Bin, L. E.» 17 L A., 98: I. L. R.. 12 
All, 387 

Bhawani Prasad r. GImlam Mnbammad, I h E., 19 All, 35 

Kalin, I L. 3L, 3 7 All , 537 . . . 209, 

Bhikam Singh Har Prasad, I. L. E., 18 .\1L, 121 
Bhagwan Deea Boobey ip. Myna Baee, 11 Moo., I. A., 487, *1* 

Bhnkandas Vijbhnkandas o. Lailnblmi Kashidas, I. L. ll., 17 BonZ 


Biggs Hoddinott, 1898, 2 ftfe , 307 

Bir Bhaddar Sewak Band© m Sarjn Prasad, I. L, E., 9 AIL, 083 
Birn Mahata d. Shyama Chnrn Khawas, I. L. R , 22 Calc., 4SS 
Bxshambhnr Haidar Bonoinali Haidar, 1 L. E., 26 Calc., 414 
Bishnath Singh Bisheshar Singh, Weekly Notes, 1891, p. 34 
Bri 3 Mohan Basjpr'Mannn Bibi, I. L. B., 10 All, 348, 

Brinsmead «?. Harrison HB , 7 C. P., S47 ... # * 

Bronnsal ^,*^2 Cowper, 8ft0 ,,, ^ Z 


6.3 
256 
82 
459 
IG 
151 
310 , 317 
4m 
35iS 

h% no 

31.5 
413, 427 
40! i 
3h3 

im 

209 
398, 410 
208 
m 

311 
24! I 
317*- 
223, 377 

m 

255 

810 

WT 



17 


TABLB OB CA8E,S CHCT. 


Chhascanram Astilcrnm r. Bni Mofijrr.Tri, I. L. ll., .1*1 B-'m , M3 *12 

Ciiantlnrsang ^ KhhuaBhai, I. L B., '22 Boin., 71'*^ <2 i, 

Chocl^alinira Miidili r. STibbaraya T. I;. II., 5 Mjid-, I. ''>3 rUf’t 

Chotay Lall v Chiinno Lnil. L il , »'• 1. ,15 . . . 357 

Chundor Mfulinib Chv,clcoi but ' f’ Hair, Ko'-inir ( linwdrr, I‘. 

h B., Sup. VoL 553 ; II., (\ K., ... ^ 253 

Cliundra Nath Dc<; r. Biirrod,!. Sliooiidury Glirsr, L L-, U , 22 

Calc., 813 .,r ... ... ... -1-^)3 

Ohiinun Lnl Anandl Ul, I L. 1?., W AIL, IBH . , .. 2m 

Chuoturva Hun Mnrdiin Syn , r. Salrjib Purhulad Svn., 7 Moo*., 

J. At, 50 ... ... . “ ... 3P7 

Clarke «. Birley, L. IL, 41 Cii. J)., 422 . ... 352 

Coalport China Go. Li re , L. It., 2 Cii , '1C4 . ... 330 

Collector of Mnzaflarnagar v Husainx Bcgani, I. L. IL, 15^ 

AIL, S6 ... ,, ... ... £33 

Concha ??. AInrriefca, Ir. R., 40 Ch., D., 543 333 

B. 


Bagdu y. Panchanising Gangaram, L L R,, 17 Bcni., 375 174 

l)co Naraiii v Slieo Ghariin Rai, Weekly Notes, IShO, p. 1^10 ... 04 

Prosad Singh v, Pertab Kairee, I. L. 11 , 10 Gale,, SO 

2">i> 7 Sob, 260, 2tji 

Bharam Singh r. Aiigan Lai, 1. L IL, 21 AIL, 301 .. 311, 317, 31$, 304, 30$ 
Bhari Upadhia v. Raushan Chaudhri, Weekly Notes, 1800, 

p. 136 ... ... ... ... 433 

Bhondo Sakharuni Kulkavni ». Govlnd Bab.i ji Knlkavui, I, L. 

R, 9 Bom,, 20 ... ... . 3St> 

Bhunput Singh y. Sham Soondar Mitter, I. L. R., 5 Calc., 20l.., 314 

Bhai'am Das Pandey v. Musammai Sh.ima Sooudri Bibiah 3 

AIoo., I, A., 229 ... ... ... ... 143 

Bin Dial v. Har N.-irain, I L. IL, 16 All ,73 . , ... 03 

Dip Narain Singh v. Ilira Singh, I. L, R., 19 AIL, ,527 ... 45$ et 

Doe D. Eliz.ibotli Cross v, Arthur Cross, 8 Q B., 714; 13 L. J., 

K S., CL., 217 ... ... .. 16 1 

Dwarkanaih Appaji is, Anaixdrao KiimchandiM, L L. IL, 20 

Bom., 179 ... ... . ... 36’> 

Durga Prasad Maliabir Prasad, Weekly Noirs, ISOO, p. lOO... OSO 




E. 


Ecroyd v* Conitluird, L, R. , IS97, 2 Ch. D. 554 
Empress v\ Piria, Weekly Notes 18b6, p. 320 
ts Snndra, Weekly Notes, 1884, p. 33 . . 

E. 

Pernandez v, Rodrigues, I. L. li., 21 Bom., 784 

G. 

Gajendar Singh i?. Sardar Singh, ^Veokly Notes, iSili, p. i":i , . 
Gliemandi Lai » Amir Beers m. Weekly Notes, p, 22 
Ghurc n Man Singh, I. LriL, 17 A1L,''226 

Gilbert, parte , I. L R., 16 398 

Gohlncl Chandra Sarma Alazooindar v Anaxid Alohan Sanir) 
Mazoonidar,'2 B^L. R., 313 

Chnndeir Mobkei‘Jee^«j. Doorg‘’persaud, Baboo, 22 . 

R,, C. R>.24P- 


99 

-US 

■U8 


-i2i> 

IG 

14.2 



TABLE OF OASES CITBB. 




Oobinii Coomar Chowdliry Hiiro Ohtmte Chowdliry, 7 W, 

R C» li* 1 3 1 ' 

Dayal t?, liiayat-iilUli, ! L R.^ 7 AH., 775 

•» — Ram Tatia, I. L, R , 20 Boto , 3Sr} .. 2A,3 

OolcaWas Ponma AfaR L L. K., lU Calc., 1035 .. . . 120.1 

Qohil Singh tn Alannti Lah L L. R.,7 AIL, 772 13, 1 7 

Orecjman SiTgii r- Wobail Lull I L. R , Cnlc., 12 .»» 2or 

Ckccjne f\ Ddanncy, 1 1 5V. R , (’r H., 27 ... .. 231, 23A, 

(Ttirnsami Chetti SanuirH Chinna Mannar ^OictU, I L. K , 

SMafL, 37 ... ... ... 310, 311, 313. 32»* 


H. 


Harffobhid i\ Srilcisimii, IVcekly Xotc«, ISSI, p. 58 ... 

Hargn Lai Singh t\ Clohind Rai, I.L E., 10 Aii., 541 

Har Sahai ti. Sham Lai, Weekly Notes i900> p. S8 

Hanimoncl u. Schofield, i Q. B., 153 

Hart f). Tam Frasanna, i. L. R., 11 Calc., 718 

Hmendro Coomar Mnllick e. najendrohill 5Iootiahoo, I. L. 

R. , 3 Calc.;353 

Hodgson. In re , L. E , 31 Ch. B., 177 

Hnasbatti Kerain «?. Isri Butt Koor, L L. li, 5 Cale, 512 ; 

S. C. 40. L E., 511 

Hmn'o Bnrgs Chowdhraai r. Snrnt Snndari Debt* L L. R., 
8 Calc. 332 


^nj 

U7*J 

360 

313 

203 

310 seg^* 
.311,313/315 


206 


261,266 


I. 


Indarjit u. Lalchand, I, i. B., 18 AIL, 16S i 870 

lado V, Indo, I. L. R., 16 Ail, 2S ; ... 837 

Mati c. Giya Fx^asad, 1. L R,, 10 AIL, 142 381 

fsri I)nt Roer t>, Mnssanint Hansbntti Koemin, L, R,, 10 

L A., 150 ... ... ... , 46,388 

j. 


Jai Ham t% Mahahir Eiii, I L. IL, 7 All, 720 ,,, 35 

Jank! Prasad t% Kishen Dat I. L. E , 16 AH., 478 

f. BaMeo Narahi, !. L, B., 3 All, 216 402, 463 

,Tema Ahmad AH Khan, I. L, li, 12 AIL, 207 255, 250 

Jhamman Lai v. Kewal Bam, Weekly Azotes, 1800, p. 210 * 877 

Jones V* Menonothslure Building Society, L. li, 1802,1 

Oh., I),, 173 ... ... 227 

Jamoona Bassya Cliowdhmni n. Bamasoondemi Bassys 

GhowdhranI, L, It, 8 1. A., 72 ... ,,, 40^ 3g$ 


K. 


Kaikhiwro «. Coorla Spinning A Wea?ing Co., L 3U E.. 
16 Bom., 80 .. 

Eanhai Lai 0. Natihat Rai, L L. E., 3 AIL, 510 7* 

Kashi Farshad «. Bebi Das, H.-W, P. H, C. Rep., 1075 77 
Katesar Nath Aggyaii, Weekly Notes, 1804, p. 05 ^ 

Kedar Nath a. Bam Bial, t L. li , 15 AIL, 410 [ 

Kendall «. Hamilton, L. It, 4 A. C., 501 

Khotter Clmiuier Mookerjoe 9 . Khetter Fan! Sreatemtao. 

I. L. R., 5 Calc , 8S6 ; S. C. 0 C. L. R., lOO 
King «. Hoare, 10 M. and W., 404 
KkMa Mmd c. Ennwar Pwtab Narain Singh, L, E,, il 
1*A#88 4.» ,,, 

Eomal Ohandm^l 0, Goi» Chaad Andhlkari, |. L. R. M 
Calc., 286 ... . ^ 

Konapa 9 , 11 Bom., m 108 *** 


420 

74 

74 

63 

7 

,W, 313 Bi mqq 
303 

308 $i wf f 
264 

m 

\ ^ . 



vi 


TABLE OE CASES CITEB. 


Bag- 

Kuar Bat Prasad Singh i?. Nahar Singh, I. L. E., 11 AH., 257 1 

Kumhalinga Pillai v Ariapntra Padiachi, I. L. P, 18 Mad., 43G 43i 

L. 

Lakhmi Bas Bam Bas v, Jamnadas Shankar Lai, I. L. B., 22 Bom , 

304 ... ... ... ... 295 

Lakshman Bamchandra Joshi Satyabhamahai, I, L. B., 2 Bom., 

494 ... ... ... ... ... ... 821 

Lakshmishankar Bevshankar u Yishnu Bam, I. L. B., 24 Bom., 77, 8i; 

Lai Behary Singh Habibur Bahman, L L. B., 26 Calc., 160 ... 40: 

Lalit Mohun Misaer «>. Janoky Nath Boy, I, L. B., 20 Calc., 714 ... 20^ 

London Ponnder’s Association d. Clarke, 20 Q. B. D., 576 ... 411 

Lord 1 }. The Commissioner for the City of Sydney, 12 Moo., P. 0.. 

473 ... ... ... 9* 

Lnkmidas Khnnji v, Pnrshotam Haridas, L L. B., 6 Bom., 700 310, 315, 31( 

M. 


McArthur & Co. tj. Cornwall, L. B., 1892, A. C. 751 ... ... 266 

Macrea. JSx farte ,L. B., 20 I. A. 90 ... ... ... 53 

Madhavi v, Keln, I. L. B., 15 Mad., 264 ... ... 390 

Madho Das^j BamjiPatak, I. L. B., 16 All. , 286. ... ... 245, 247 

Prakash Singh v, Mnrli Manohar, I L. B., 5 All , 406 ... 185 

Mahahir Prasad Singh o. Macnaghten, I. L. B., 16 Calc., 682 291, 293 

». Shah Wahid Alam, Weekly Notes, 1891, p. 152 63 

Maharanee Surnomoyee d. Poolin Behary Mnndul, 3 C. L. R , 15 . 68 

Mahrani of Bnrdwan «. Krishna Kamini Basi, I. L. R , 14 Calc., 3G5 277 

Mahomed Azecm-ool-lah ©. Ali Buksh, N.-W. P. H. C. Eep., 1873, 74 74 

Mahtah Singh «. Misri Lai, N.-W. P. H. C. Bop., 1867, 88 . 292 

Marghub Ahmad t?. Nihal Ahmad, Weekly Notes, 1899, p. 65 ... 64 

Mata Din Mahesh Prasad, Weekly Notes, 1892, p. 100 ... 19 

Kasodhan v, Kazim Hnsain, I L B., 13 All , 432 . 378 

Mayan Pathuti «. Paknram, I L B, 22 Mad., 347 ... 123 

Micklethwaite v. Newlay Bridge Co., L. R. 33 Cli. B., 133 ... 98 

Mithu L^l Muhammad Ahmad Said Khan, Weekly Notes, 1S99, 

p. 19 ... . ... ... ... 725 

Moffat 1 ?. Parquhar, L. B., 7 Ch. B., 591 ... .. . 428 

Mohnmmnd Zahoor Ali Khan Mnssnmat Thakooraec Biitta Koor, 

11 Moo., 1. A., 468 ... ... ... ... 304 

Mohini Mohan Bas D. Bangs! Biddan Saha Bas, 1. L. B., 17 Calc., 

580 ... ... ... ... . 62 

Moll Schntte & Co., u. Lnchmi Chand, I. L. B., 25 Calc., 505 ... 65 

Monappa Snrappa, I. L. B., 11 Mad., 234 ... ... ... 439 

Motx Sah 1 ?. Musummat Coklee, (S. B. A., N.-W. P., 1861, Vol. 1, 

p.506 ... ... ... ... ... 12 

Lai Bechardass Gellahhai Hariram, I. L. B., 17 Bom., 6 . . 315, 319 

Mrino Moyee Debia Bhoobnn Moyee Bebia, 23 W. B., C. B., 42 46 

Mnbammad Akbar Munshi Bam, Weekly Notes , 1899, p 208 ... 404 

Mnkhoda Dassi «. Gopal Cbnnder Bntta, I. L. R., 26 Calc., 734 ... 379 

Mnllick Kef ait Hossein v Sheo Pershad Singh, I. L, B., 23 Calc , 821, 256, 259 

Mnnicipality of Ahmedabad v Jnrana Pnnja, I. L. B , 17 Bom., 731 112 

Mnttn Vadttganadha Teyar ©- Bora Singha Tovar, 1. L. B., 3 Mad., 200, 357 


N. t 

Nagarji Trikg^mii* In re ^ — , I. L. B., 19 Bom., 340 ... 234, 235, 237 

Nand Kishore i?. Baja HarivaJ Singh, I L B,20 AIL, 23 .. 286,288, 291 

Narawimma t?. Mnttayan, X. L. B., 13 Mad., 451 • ... ... 256 

Naraya,n Chetti t?. Lukshmana Ohetti, I. L. B,, 21 Mad., 256 310^ 316 

Nawab Azmat AJjTKhifcn «. Jawahir Singh, 13 Moo , L A , 404 ^ .. 291 

*-*— 2!ain-<nl-aMin Mwhalf mad Asghar Ali Kfean, L. B., 1^ I. A., 

» wfft* 


176 .. 



TABIiB OP OASES CITED. 


Nilratan Sen Jogesli Oiiuiidra Bhuttacliarjeej I. L. B., 23 Calc., 

983 ... ... ... ... ... 107 

Nobin Cbandra Roy Magantara Dassya, 1. L. B., 10 Calc,, 924 j .. 310 

Norendro Natb Pahari d, Bbnpendra Nai*ain Roy, I L. B., 23 Calc., 

374 ... . . ... ... ... ... 20^ 

Nuthoo Lall Chowdbry Shonkoe Lall, 10 JB. L. R., 200, S. C., 18 W. 

R., 458 ... ... ... ... 810, 318 

0 . 


Onkar Singh Bhtip Singh, I. L. B., 16 AIL, 490 
Orby i;. Trigg, 9 Mod., 2 


... 185 

... 241 


Pachainuthn «?. Chinnappan, I. L B., 10 Mad., 213 ... 92 

Pain 1). Hutchinson, L. R., 3 Ch., 388 .. ... 419 

Pattabhiramier «?. Vencatarow Naieken, 13 Moo., I. A,, 660 160 

Penney. :Ex parte , L. B., 8 Ch., 446 ... ...413, 419, 428, 430 

Pershad Singh Chedee Lall, 15 W. B., C, E., 1 ... ... 43 

Philpot ». Briant, 4 Bing, 717 ... ... ... ... 862 

Phoolbas Koonwar Lala Jogeshur Sahoy, L. B., 3 I. A., 7 ; S. C., I, 

L. R., 1 Calc., 226 ... 42 

Phnkar Singh Ranjit Singh, I. L. R., 1 All , 661 ... 357 

Pir Bakhsh Snghra Bibi, Weekly Notes, 1892, p, 34 ... 104 

Poole -y. Middleton, 29Beav. 646, p. 660 ... ... 426 

Priestly Fernie 3 H. and C., 977 ... ... 317 

Prosnnno Kumar Sanyai Kalidas Sanyal, I. L. R., 19 Calc., 

^ ^^83 ... ... ... ... 88,110,451 

Duran Mai «?. Krant Singh, L L. B., 20 AIL, 8 ... 392 


Queen- Empress v, Alagu Kone, I. L. R., 16 Mad., 421 ... ... 117 note 

V. Balkrishna Vithal, I. L. B., 17 Bom., 673 234, 235 

1?. Bharma, I. L B., 11 Bom., 702 ... 117 

— -V, Jeochi, I, L. B., 21 All, ill ... ... 443 

— — — V. Khandia, I. L. B., 15 Bom., 66 417 

V. Puran, I. L. R., 9 All., 86 ... ... 108 

— — 4j. Puran, Weekly Notes, 1899, p. 39 ... 117 note. 

«?. Pursoram Doss, 3 W. E. Cr. B., 45 ... 234, 236 

— — o. Soneju, I. L. E., 21 AIL, 176 448 

«?. Umedan, Weekly Notes, 1895, p. 86 ... ... 108 


Badlm Pershad Singh Bahadur e. Bamkhelawan Singh, I, Zi, B., 
Calc., 302 ... ... ... ’ 

Badha Prosad Singh Sunder Lall, I, L. B.,'9 Calc., 644* 
Baghunundun Misser u, Kaliy But Misser, I. L. B., 23 Calc., 690 
Bahmuhhoy Hubibhhoy <» Txirner, I. L B., 14 Bom., 408 
Ba^aram Bhagwat «?. Jihai, I, L. B., 9 Bom., 151 
Bajit Bam Katesar Nath I. L B., 18 AIL, 396 
Bamchandra Narayan Narayan Mahadev, I. L. B., 11 Bom., 216 
Bam Ghunder Sadhu Khan v Samir Cazi, I. L* B., 20 Calc.. 25 
Bameshur Tiwari v* Kishun K^^mar, Weekly Notes, 1882, p. 6 
Morarji «?. J. E. Ellis, I. L B., 20 Bom., 167 ... 

Bam^iaww Sahu «. Batnraj Singh, Weekly Notes, 1889, p. 81 

RampMEaiB.TalaKi.ari,I.L.B,6AlCu6 ..f 

B ® Gobind Prasad, I. L. B„ 2 AU., 622 ... 

wwa Mabton «. Em Kishen Singh, I. L. B., 14 Calo., 18 

Eobmson«.<leisel?SQ. B.685 ... 

Boban e, Jwala Prasa^, I, L, E., i4a11,, 888 * 


23 

... 310 
... 860 
... 400 
310, 316 
231,233 
... GO 
... 890 
... 175 
... 333 
231,238 
... 18 
... 45 

255, 259 
... 379 
... 817 
836, 888 



viii 


TABLE CABES CITED* 


Page. 

Eoy Blitinpnt Singh o. Jhoomnk Khawas, 3 C, L. E , 579 68 

Eoy Lntchmiput Singh Bahadur v» The Land Mortgage Bank of 

India, I. L. E., 14 Calc,4C9, note ... .. ... 310 


s. 


Sabhajit «. Sri Gopal, I. L B., 17 Ail, 222 P. B. ... 451 

Saiyid Muzhar Hossein v, Musammat Bodha Bibi, I. L. B , 17 All , 

112 .. .. ... ... .. ... 407 

Sanknnni Nayar v. Narayan Eambudri, I. L. E., 17 Mad , 282 438 

Sant Lai v. Sri Kishen, I. L B., 14 All., 221 ... 433 

Santley v, Wilde, 1899, 2 Ch., 474 ... .. ... 241 

Sarat Chandra Singh. In the matter of the petition of I, L. B., 

18 AIL, 285 ... ... 231,232,233 


Sardarmal Jagonath u. Aranvayal Sahhapathy Moodliar, I. L B., 21 
Bom., 205 . .. 

Seshan t>. Bajagopala, I. L. B,, 13 Mad., 236 ... 

Sham Lai o. Banna, I. L. B , 4 All , 296 ... ... 

Shankar Bat Dnhe v Radha Krishna, I. L. B , 20 All , 195 
Sharaf-nd-din Khan ®. Fatebyab Khan, Weekly Notes, 1898, p. 28, 
LL. B,20 All,208 

Shaw. jEx parte , 2Q. B* B,463 

Sheo Nath Singh ®. Bam Din Singh, I L. B., 18 All., 19, 367 
Sher Singh e. Biwan Singh, Weekly Notes, 1900, p. 109... 

Shiam Sunder n. Amanant Bcgam, I L. B., 9 All , 234 . 

Shields v» Wilkinson, I. L B., 9 All., 398 ... 

Siddhessur Dntt Sham Chand Nundun, 28 W. B., C. B., 285 
Sitaiiath Koer « Land Mortgage Bank of India, I. L B„ 9 Calc., 888 
Skinnex ® City of London Marine Insurance Company, 14 Q, B. B., 
882 ... 

Soonderlal v. Goorprasad, L L. It., 23 Bom., 414 ... ... 

Stead V, Salt, 3 Bing., 101 

Strangford ® Green, 2 Mod., 228 ... ... ,. ... 

Subha ram Nayudu v, Yagana Pautulu, I. L, B., 19 Mad., 90 
Sumera Knar v* Bhagwant Singh, Weekly Notes, 1895, p. 1 


282 
203 
327, 328 
73 

267 
420 
433 
433 
13, 16 
167 
46 
810 

419 
73 
138 
188 
256 
m, 291 


T. 


Thakoor Beyhee v, Bai Baluk Earn, 11 Moo., I. A, 189 
Tirtha Sami i?. Seshagiri Pai, I. L. B., 17 Mad., 299 
Tncker v. Laing, 2 K and J, 745 ... ... ... 

ij. 

TJma Shankar <». Kalka Fra sad, I. L. B , C AE., 76 ... 

V. 

Yenkiti Kayak* n. Murugappa Chetti, I. L B , 20 Mad., 48 | 

w. 


367 

256 

362 


93 


267 


Wear© re , L B , 1893, 2 Q B , 439 .. ... ... 63 

Wilson Sons & Co, o. Balcarres Brook Steamship Co., I. Q, B , 422... 317 

Y. 

Yule & Co. o. Mahomed Hossain, I. L. B., 24 Calc., 124 ... 66 

z. 

Zubedia Bibi o. §heo, Charan, L L. B,, 22 All., 83 ... 96 



THE 

INDIAN LAW REPORTS, 

FULL BENCH. 


SeforeSir Arthur Strachey, Knight, Chief Justice, Mr. Justice Knox, Mr. 
Justice Baaerji, Mr. Justice Burhitt and Mr. Justice Aihman. 
DALGANJAN SIJSTGH (Piaintisb) o. KALKA SINGH asd othbbs 
CDebbitjoanis).* 

Pre-emption— Wajih-ul-arz— Perfect partition ofmahal—Aci Ko. XIX of 
imi (N.-W.P.Land Beoeaue Act), Section ISl—KonewtaaJib-ul-arx 
framed on partition— Pre-emption dawned under eoajib-ul-arz of 
undivided mahal— Custom— Co-sharers — “ Sissadar deh.” 

Where, on the perfect partition of a mahal under the North-Western 
Provinces Land Revenue Act, 1873, no new wajib-nl-arz has been framed for any 
of the new mahals, the question whether or how far a contract or a custom of 
pre-emption recorded m the wajib-ul-arz of the undivided mahal is still in 
force, or who is entitled to cUim she benefit of it, is not capable of any absolute 
or invariable answer. It depends in each case upon the proper construction of 
the terms of the particular contract or the proper iuterpreUtion of the parti- 
cular custom recorded, assuming that there is no evidence of any intention on 
the part of the co-sharers at the time of partition to pat an end to the con- 
tract or the custom. Rut there is a strong presumption against such claims 
for pre-emption when made after perfect partition by persons who are no 

longer co-sharers of the vendor; and where the language of the waiib-ul-ara is 

ambiguous this presumption may be decisive. 

The wajib-ul-arz of a village forming one undivided mahal recorded a 
right of pre-emption by custom as existing in favour of « hissadaran deh ” in 
^ses of transfer by a «• hissadar- of his share or to a stranger 

After a perfect partition, on wnich no new wajib-ul-arz was framed, and after 

Lt IT :•? “ who. 

prior to the partition, was a co-sharer of the vendor in the undivided mahaL 
n who, since the partition, owned a share only in another of the new mahhls 
claimed pre-emption under the old wajifa-ul-ars as a « Ussadar deh.” ' 

^ construction of the wajib-nl-arn that 

lie was not entitled, to pxe*empti<j|pi, ^ 


Appeal Mt), H Qi xms, under seetion 10 of tbe Letters Patent 
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This was an appeal under section 10 of the Letters Patent 
arising out of a suit for pre-emption of a piece of land in the village 
of Serai Sitam in the Jaunpur district, the suit being based on 
a custom recorded in the wajib-ul-arz of that village framed at 
the last Settlement in 1880-81, The suit was brought in Sep- 
tember 1896. The village, which at the time of the settlement 
had consisted of only a single mahal, was divided by perfect par- 
tition, in 1888 or 1889, into three mahals, but no new Wajib-ul-arz 
was framed for any of the new mahals. The plaintiff pre-emp- 
tor was not a sharer in the mahal in which the property sold was 
situated. The Court of first instance (Munsif of Jaunpur) and 
the lower appellate court (Subordinate Judge) held that the plain- 
tiff was entitled to pre-emption by the custom of the village not- 
withstanding the partition, and decreed the claim. On appeal by 
the defendants to the High Court, a single Judge of the Court 
allowed the appeal and dismissed the suit. Prom that decree the 
present appeal under section 10 of the Letters Patent was prefer- 
red by the plaintiff. The facts of the case will be found stated 
in greater detail in the judgment of the Chief Justice. The sub- 
stantial question raised by the appeal was— ■ what is the effect of a 
perfect partition of a mahal under the North-Western Provinces 
Land Revenue Act, 1873, upon claims for pre-emption based on a 
custom recorded in the wajib-ul-arz where no new wajib-ul-arz 
for any of the new mahals has been framed at or since the 
partition ? 

Babu Durga Charan Bamrji for the appellant (pre-emptor). 

The learned Judge has dismissed the appellant’s suit upon the 
solitary ground that upon perfect partition the old wajib-ul-arz 
disappears with the legal entity to which it applied, and there- 
fore no suit will lie for pre-emption. I submit that there is no 
such rule of law. The Land Revenue Act giv^ no sanction to 
such a view. On the other hand the Land, Revenue Act and 
the case law support the contention that a record-of-rights may 
remain in force even after the term fi>r which it was prepared. 
Section 191 of the Land Revenue Act lays down that if no new 
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wajib-iil-arz is prepared, the existing wajib-ul-arz remains in force, 
even after the settlement, when it is not superseded by a new one— 
Shiam Sundar v. Amanant Begam (1). In SadJm Sahu v. 
Raja Ram (2) it has been held that even after the expiration of 
the term for whicb a wajib-ul-arz is prepared, the old wajib-ul-arz 
may be good evidence of custom. 

If the wajib-ul-arz is in force, the plaintiff who is still a share- 
holder in the village (though not in the mahal) is entitled to 
pre-empt as a hwsadar deh. The entity deh (village) has not 
ceased to exist with tlie partition. The area still exists, though 
for fiscal purposes it has been divided into separate portions 
which for such purposes are indepeudent of one another. 

If the wajib-ul-arz recorded a contract, such contract ran with 
the land and would not be abrogated, there having been no nova- 
tion in the shape of a fresh waj ib-ul-arz If it is a record of custom, 
such custom applied to the area deh, and partition for revenue 
purposes would not affect such custom. The wajib-ul-arz is a 
record-of-righis prepared under the Land ! evenne Act. The 
Collector has to keep and maintain the record, and he is required 
to note any changes which may occur during the term of the settle- 
ment for which such record is prepared. This evidently contem- 
plates alteration in the existing record. Changes in such record 
consequent upon partition should be noted,— see sections 94 to 
102 of the Act. 


Upon the construction of the particular wajib-ul-arz in ques- 
tion, hissadar means a shareholder and not necessarOy a co- 
sharer. The plaintiff still holds a share in the village, and upon 
that account he is entitled to claim pre-emption. 

I rely upon Gokal Singh v. Mannu Lai (3), Ramjiawan 
Sahu V. Raburaj Singh (4), Shiam Sundar v. Amanant 
Begam (5), Kuar Dat Prasad Singh v. Wahar Singh (6), 
Abbas Ali v. Ghulam Nahi (7), Mata Din v. Mahmh Prasad (8). 


(1-) (ISS?)!. L.E..9A11,234. 
(2) (1893)I.L. E.,16AH.,40. 
(31 (1885) I. L,B.. 7 AIL, TO. 

(4f) Weellj Hoteg, 1389, jp. 81. 
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In Lacheho y* Maya Ram (1)^ relied upon by the other side, a 
new wajib^nl-ariihad been prepared which abrogated the old one. 

I also rely on (rhwe v. Man Singh (2), which indirectly 
supports my contention. 

Mr. Abdul Majid for the respondents ' 

The question is, what is the meaning of the word village {deh) 
and what is the meaning of the word share (hissa) and share- 
holder (hissadar) used in the wajib-ul-arz? The wajib-ul-arz 
was framed for the mahal of Serai Sitam. The co-sharers before 
the village was partitioned were the existing co-sharers of the 
ipahal Serai Sitam. The village and mahal Serai Sitam were 
both one and the same. But when the village was partitioned 
and divided into several mahals, the co-sharers of the separated 
mahals could not be said to remain still co-sharers of the old 
mahal Serai Sitam. There is nothing joint between them now 
in the new mahals. The words ^ deh ’ and ^ hissa ’ and ^ hissadar ^ 
must be used in one sense in the whole wajib-ul-arz whenever 
those words are used. 

The old wajib-ul-arz which was framed for the mahal Serai 
Si|tam has disappeared when the said mahal was partitioned into 
these Jiew mahals, inasmuch as the mahal for which it was pre- 
pared has disappeared* 

The following cases cited are distinguishable from the present 
case. 

Gokal Singh v. Mannu Lai (3), JRamjiawan Sahu v. 
Baturaj Singh (4), Shiam Sundar v. Amanant Begam (6), 
Kuq>r Bat Pmsad Svmgh v. Nahar Singh (6), Abbas Ali v. 
Qhulam Nabi (7) and Mata Din v. Mahesh Pmsad (8). 

I rely on the following cases : — 

Motee Sah v. Mmsumat OolcUe (9), Moolchund v. Rugha 
S%^gh (10), Joobraj Singh Toolmn Singh (11), Shaikh Bundey 


(l) (1895) I, Ii. B., 17 All., 226. (6) (1888) I. Ja B., 11 AIL, 257* 

i 2) (1882) l.Ii. E., 5 AIL, 158. (7) Weekly Xotes, 1891, p. 197. 

m a886) L Ii. B., 7 All . 772. (8) Weekly Xotes, 1892, p. 100. 

t^eekly Notes, 1889, p. 81. (9) S. B. A., N.-W }\ 1861, VoL I„ 506. 

1) (1887) I. B., 9 AIL, 234 (10) S. B. A., H.-W F , 1864, ToL I., 96. 

(U) (1870) II W. B., C. 476, 
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SoBsein v. Lalla Pttriag Dutt (1), Itam Pershad v. Buljeet 
Singh (2), Jai Bam v, Mahabir Bai (3), Ahdvi Bahim Khan 
r. Kharag Singh (4), Nazir-ud-din v. Kadir Baksh (5), Abdul 
Aziz Khan v. ffusen Ali Khan (6), Abdul Hai v. Main Singh 
(7), Qhme v. Man Singh (8) and Mithu Lai v. Muhammad 
Ahmad Said Khan (9). 

Steachey, C.J. — This appeal raises a question which has been 
discussed in many previous decisions of this Court, the effect of a 
perfect partition of a mahal under the North-Western Provinces 
Land Revenue Act, 1873, upon claims for pre-emption based on 
a custom recorded in the wajib-ul-arz, where no new wajib-ul-arz 
for any of the new mahals has been framed at or since the partition. 
The present suit for pre-emption is based on the wajib-ul-arz of a 
village. Serai Sitam, in the Jaunpur district. The sale which it 
seeks to avoid was a sale of 7 bighas of land in that village, and 
was made on the 29th September 1896. The wajib-ul-arz was 
framed at the last settlement in 1880-81. The part of it relating 
to pre-emption is contained in chapter 11, which is headed “As 
to the rights of co-sharers among themselves based on custom or 
agreement.” Section 13 of the chapter is headed “ As to the 
custom of right of pre-emption.” In regard to the precise Eng- 
lish equivalents of some of the expressions used in the pre-emp- 
tion clause, there has been some dispute. The following is a 
translation of the clause, leaving the disputed terms as they 
stand in the original : — 

^ “ If any hissadar wishes to transfer his share {hisaa), first he 
will transfer it to his own brother, then to his near relatives, 
thirdly to owners in the village who are partners in the same 
hhafa (malikan aharih hhnta), fourthly to the hiaaadaran deh : 
if none of these purchase, then he is competent to transfer it to 
anyone he likes.” 


Si 7 L.- I! 'k|- T 

(*) W«kl, N.ta, W P- ». I- s" 1» lit,' S. 

(9} weekly Kotes, 1809, p* 19, 
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The plaintiff claims pre-emption as one of the fonrth class of 
pre-emptors mentioned in the clause, the hissadamn deh. The 
defendant vendee is admittedly a stranger to the village. It is 
not disputed that until 1888 or 1889 the plaintiff would have 
been entitled to pre-emption under the wajib-ul-arz tisahissa- 
dar d!eA in respect of such asile as that of the 29th September 
1896. Up to that time the village Serai Sitam formed a sitigle 
mabal, of which both the plaintiff and the defendant vendor were 
co-sharers. But in 1 888 or 1 889 th e mahal was divided by a perfect 
partition into three separate mahals. The plaintiff is a co-sharer 
in one of the new "mahals : the property in suit is situate in 
another, in which he is not a co-sharer. No new wajib-ul-arz 
has been framed for any of the new mahals. The suit is based 
upon the custom of pre-emption alleged by the plaintiff to prevail 
in the village Serai Sitam, and upon the status of the plaintiff as 
a hissadar of the village within the meaning of the wajib-ul-arz. 
The principal defence was that no such custom existed, and that 
Upon the partition of Serai Sitam the pre-emption clause of the 
wajib-ul-arz of 1880-81 ceased to have effect. No evidence of 
the custom except the wajib-ul-arz was produced. Upon that 
document the Courts below decided that the custom was proved, 
and that the plaintiff was entitled to pre-emption in accordance 
with the wajib-nl-arz, notwithstanding the partition. On appeal 
by the defendants to this Court, Mr. Justice Blair stated the 
question involved as “ whether the wajib-ul-arz of a mahal before 
partition applies to each part which is partitioned off into a 
separate mahal and said that there had been of late years a eursm 
curicB according to which many, if not all, of the Judges of this 
Court had held in principle “ that the old wajib-ul-arz disappears 
with the legal entity to which it applied.” He accordingly set 
aside the decree of the Court below and dismissed the suit, and in 
this appeal under the Letters Patent we have to say whether his 
decision was right. 

It appears to me to be incorrect to say that, upon a perfect 
partition of a mahsl, the wajib-ul-arz necessarily "disappears” 
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or ceases to exist There is no such general «rale of law. The 
wajib-ol-arsj forms part of the record-of«rights which the settle- 
ment oflScer has to frame for each mahal under section 62 of 
the Land Bevenue Act. It is true that both that section and 
section 3(1) speak of this document as the record-of-righfcs for 
the mahal^ and this suggests that when the mahai is destroyed by 
perfect partition the record-of-rights becomes inoperative. But 
section 191 provides that in all cases the existing record-of- 
rights shall remain in force until a new reoord-of-rights is 
framed.” It was held by this Court in Kedar Math v. Mam 
Dial (1); that the Collector had an implied power, upon the par- 
tition of a mahai, to frame a new reoord-of-rights for each of the 
new mahals so constituted. It was further held in Abdul Mai 
V. Main Singh (2) that it was the duty of the Collector or Assistant 
Collector to do so. Where that is done, the old wajib-al-ara is, of 
course, superseded. But it is often not done, and, in the absence 
of any such new wajib-ul-arz, the old wajib-ul-aras remains in 
force except so far as its provisions are inconsistent with the state 
of things which the partition has created. That was expressly 
held to be “ clear law ” by Mr. Justice Blair in M%tku Lai v. 
Muhammad Ahmad Said Khan (3). Then, if the wajib-ul-arz 
as a whole is not necessarily abrogated by a perfect partition, is 
there any more ground for holding that the pre-emption clause 
of it is so abrogated ? In the case just referred to, Mr. Justice 
Aikman said that he could not draw the conclusion that the 
custom of pre-emption recorded in the old wajib-ul-arz had 
fallen into abeyance from the fact that the officer who carried 
out the partition omitted to prepare a new wajib-ul-arz. If 
the custom may still be in force, the wajib-ul-arz is still good 
evidence of it. Some of the decisions cited to us appear to lay 
down a general rule of law that, after a perfect partition, no 
claim for pre-emption can be successfully made on the basis of 
the old wajib-ul-arz. Others, going to the opposite extreme, 


(1) (1893) I. L. B., 15 All., 410. (2) (1897) I. L. B., 20 Aik 92. 

, W (1898) Wwkly Hot.., 1809, p.V ’ u A.k 
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appear to regard partition as a purely fiscal arrangement con- 
arned exclusively with the collection of the Government revenue, 
and having no possible bearing upon any contract or custom of 
pre-emption. Both views appear to me equally open to the objec- 
tion that they treat as an aostraot question of law what is really 
a question ot the construction of a particular contract or the inter- 
pretation and application ot a particular custom. In many of the 
cases the terms ot the particular pre-emption clause upon which 
the decision properly depended are not even referred to. This 
mistaken way ot looking at the subject appears to me to account 
for much ot the conliict ot authority which undoubtedly exists. 
The pre-emption clause of a wajib-ul-arz may constitute either 
a contract ot the co-sh^urers or the record of a custom found by 
the settlement oihcer to prevail among them. In ail that follows, 
I assume that there is no evidence ot any intention on the part 
of the co-sharers at the time of partition to put an end to the 
contract or the custom. Upon that supposition, where the clause 
constitutes a contract, the question whether or how far it is appU- 
cable after a perfect partition is one of the proper construction 
of its terms. In other words, tne question is whether the inten- 
tion of the parties as expressed in the clause was that the right 
of pre-empUon should exist only so long as the village remained 
a single mahal, of which they were the co-sharers, or that it 
should be wholly unaffected by the destruction of the mahal and 
the severance of that co-parcenary bond, or that it should be 
claimable after partition by those only who contmued to be 
co-sharers m any of the separate mahals. If the contract unmis- 
takeably confined the right to the existing co-parcenary body, 
there can be no doubt that it would not survive the partition. 
If it contained this express covenant — “ no person hereby entitled 
to pre-emption shall be deprived of his right by any perfect 
partition of the mahal ”~it would be difficult to contend that 
partition would aflect the right. If it expressly provided that 
all who were still co-sharers should have the right notwithstand- 
ing any perfect partition, then those who continued to be 
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co-sharers in any of the new mahals, but no others, would have 
a good claim. If, in any of these three eases, the terms used were 
less clear, the question would still be whether the same intention 
was to be inferred from them. Again, where the clause does 
not constitute a contract but records a custom, the question is 
still one of its true meaning, though in this case, considering that 
the wording of the clause is often the composition of some ignor- 
ant subordinate whose accuracy cannot be assumed, the only 
safe course is to look to the substance of the thing, and not to 
attach undue weight to the particular expressions used. The 
question is whether the custom is one which necessarily presup- 
poses the continuance of the co-parcenary body existing at the 
time when the clause was framed. If the custom recorded is one 
by which the right of pre-emption is confined to co-sharers of the 
then existing mahal, then it appears to me that it can no more 
exist in favour of others after the mahal and that particular co- 
parcenary body have been destroyed by perfect partition than 
any other custom can continue after the class among which it 
has always prevailed has perished. On the o.her hand, it is 
possible to imagine a custom of pre-emption which does not 
depend upon the continued existence of the undivided mahal and 
its co-parcenary body. A custom in favour of the brothers, or 
other near relatives of the vendor, might be an instance. Again, 
wh^ a settlement officer records a custom of pre-emption in the 
wajib-ul-arz of a new mahal created by perfect partition of an 
old one, what is that custom ? It cannot be something absolute- 
ly new, or the word custom would be a misnomer. It must 
therefore be something which existed before the new mahal and 
before the partition, something therefore whioh existed in the 
time of the old mahal, whioh has survived the partition, and 
which is recognized as still applicable within the new mahal. 
In one of the oases cited to us, and no doubt in a great many 
other oases, the settlement officer simply copied verbatim in the 
MW wajib-ul-arz the pre-emption clause of the old one. This 
implia that the old custom thus continued is regarded as a custom 

• 2 
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of the co-sharers, still applicable to all who, notwithstanding the 
partition, stand in the relation of co-sharers, not a custom neces- 
sarily confined to co-sharers while members of the co-parcenary 
body of the old undivided mahal. For these reasons, the deci- 
sions which treat the question of the effect of a perfect partition 
upon the pre-emption clause as capable of an absolute and in- 
variable answer appear to me to be based upon a wrong principle. 

At the same time, it would be a mistake to conclude that in 
deciding whether a contract or a custom of pre-emption recorded 
in the wajib-ul-arz is applicable after a perfect p.irtition, no 
general considerations are of any value. In every case we must 
place ourselves as nearly as possible in the position of the parties 
id have regard to the surrounding circumstances. In particular, 
ae must remember what is the nature of the co-parcenary 
ody in an undivided mahal, the nature of the wajib-ul-arz 
repared by the settlement officer, the meaning and object of 
re-emption, and the meaning and object of perfect partition, 
.'he most essential feature of the co-parcenary body is the joint 
nd several responsibility of the co-sharers for the payment of 
he Government revenue assessed on the mahal, coupled in cases 
>f zamindari tenure with the holding and management of the 
vhole of the lands of the mahal by all the co-sharers in common, 
[t is for the mahal, for the “ local area held under a separate 
engagement for the payment of the land revenue,” not for a 
village or other local area not being a mabal, that the settlement 
officer frames the wajib-nl-arz. It is meant as a record of the 
contracts or the customs of the co-sharers of the mahal. This 
being its object, it is primd facie unlikely to include any con- 
tract or custom which is absolutely independent of the contin- 
uance of the mahal as a fiscal and proprietary unit or of the co- 
parcenary body for which it is framed. Next, what is pre-emp- 
tion? It is a right very closely connected with the objects of 
the co-parcenary system. Its essential purpose is the exclusion 
of strangers and the maintenance of the existing proprietary 
body throughout all changes of ownership. It thus pnm& fame 
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implips that the co-pareeners desire to preserve and not to des- 
troy their mutual connection, and is primd facie inapplicable 
after that connection has been severed by a perfect partition. 
Lastly, what is a perfect partition? It is defined by section 
107 of the Act as “ the division of a mahal into two or more 
• mahals.” Its object is the exact opposite of the object of pre- 
emption : it is to completely break up the connection hitherto 
existing between the co-sharers ; to put an end to their joint and 
several responsibility for payment of Government revenue ; to 
de-troy altogether the distinction between them and strangers. 
Sometimes partition is effected in order to get rid of a quarrelsome 
or litigious co-sharer who seeks to take more than the others consider 
him entitled to: Ghurev.Man Singh (1), Mithu Lai v. Muhammad 
Ahmad Said Khan (2), Sometimes it is because some of the co- 
sharers do not pay their quota of the Government revenue regular- 
ly, thereby bringing liability for their arrears upon all the co-sharers 
of the mahal Ahdul Hai v. Nain Singh (3). Whatever the 
reason, the co-sharers can no longer get on comfortably together, 
and partition is the process which enables them to separate. It is 
therefore frimd facie unlikely that, in the case of a contract, the 
co-sharers should intend that pre-emption, which implies the dis- 
tinction between the co-parcenera and outsiders, should continue 
after a partition by which that distinction is abolished. It is 
also unlikely, as pointed out by Mr. Justice Knox in Ghure v. 
Man Singh, that a custom ‘‘recorded at a time when the village 
bore its natural and, from a Hindu point of view, proper form of 
an undivided village and an undivided mahal,’' would be appli- 
cable “ when the relations of persons and property then subsist- 
ing had undergone such a radical change as necessarily ensues when 
perfect partition takes place.” I agree with him that it would 
require “strong proof to establish that a custom which regulated 
and provided for one set of circumstances still regulates and 
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provides when these ciroamstances have been wholly altered.” I 
also agree with the learned Judges who decided Ahdul Eai v. 
Nain Singh that “ it would require very strong evidence to 
satisfy us that after shareholders in a mahal have applied for and 
obtained partition and consequent separation of their interest from 
other shareholders in the mahal, they intended that the other co- 
sharers from whom they had separated their interest should be 
entitled to come in and pre-empt in the new mahal, and become 
again their co-sharers.” Some of these considerations obviously 
do not apply where the right is claimed after partition by persons 
who, having been co-sharers in the undivided mahal, are still 
co-sharers with the vendor in one of the separate mahals. Parti- 
tion has not, as regards them, made so radical a change, they 
are as closely united as before, though by a new bond ; there is 
still the distinction between them and strangers which it is the 
object of pre-emption to preserve. The inference which I draw 
is that while it depends in every case on the particular circum- 
stances and especially upon the terms of the particular wajib-ul- 
arz, whether or how far pre-emption can be claimed under it 
after a perfect partition, there is a strong presumption against 
such a claim when made by persons who are no longer co-sharers 
of the vendors. Where the language of the wajib-ul-arz h 
ambiguous, this presumption may be decisive. 

The earliest case which was cited to us is Motee Sah v. Mua- 
ummat Qoklee (1). The terms of the wajib-ul-arz are not stated 
in the report, and it does not appear whether the claim for pre- 
emption was based upon contract or upon custom. The judgment 
contains this passage Now, an essential condition of the exist- 
ence of a right of pre-emption is that the parties claiming such 
a right shall be co-parceners in the Same estate as those against 
whom the claim is made, a relation between the parties which is 
extinguished by the very operation of partition and the separate 
proprietorship thereby established.” I infer that the wajib-ul- 
arz in that case confined the right of prQ-emption to co-parceners 
. (1) S. D. A, N.-W. P., 1861, Vol. I, p. 508. 
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of the vendor, and that after the partition the plaintiff was not 
such a co-parcener in one of the new mahals. XTpon that assunap- 
tion the decision was no doubt right. If, however, the passage 
means that, whatever the terms of the wajib-ul-arz, no one can in 
any case snccessfully claim pre-emption who is not a co-parcener 
of the vendor, it is, in my opinion, too widely expressed. The 
unreported case of Abdullah Khan v. Halimunnissa (F. A. 
No. 69 of 1882) is cited in Shiam Sunder v. Amanant Begam 
(1) as laying down the rule that, despite the partition of a village 
into separate mahals, the existing wajib-ul-arz at the time of 
partition must be presumed to subsist and govern the separate 
mahals until it is shown that a new one has been made. No such 
proposition is to be found in any of the three judgments succes- 
iively remanding the case, nor in the judgment finally disposing of 
the appeal. The precise terms of the pre-emption clause do not 
appear from the paper-book, but it was a contract giving the right 
to ‘‘sharers” or “owners.” The plaintiffs did not, after the 
partition, own any share in the new mahal in which the property 
sold was situate. The remand order of the 22nd April, 1884, 
contained this passage: — “In our opinion the wajib-ul-arz, never 
having been withdrawn, is still binding, and the plaintiffs-appel- 
lants are entitled to come into Court to enforce its terms, if 
they can show themselves to be, and this is admitted that they 
are, co-sharers in the villages of Khushalpur and Majri.” As, 
however, the High Court apparently accepted the lower Court’s 
finding on remand that the villages in question had not been 
partitioned in the manner and with the formalities required by the 
Land Revenue Act, I cannot regard that ease as instructive. The 
next case is Qoleal Singh v. Mannu Lai (2) decided by Petheram, 
C.J., and Mahmood, J, in 1886. The pre-emption clause is not 
set out in the report, but apparently it contained a contract, 
and gave the right of pre-emption to persons described in the 
report as “shareholders” or “partners” in the “village,” 
but in the Subordinate Judge’s judgment as “co-diarers” or 
( 1 ) ( 18 § 7 ) I. L. B., 9 AU., 234 j at p. 338 . ( 2 ) ( 188 S) I. L. E., 7 All , ? 72 , 
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^^eo-parceners/^ In the undivided village the two plaintiffs held 
a one-third share, and the vendor and another person ono-third 
each. There was a perfect partition by which each one-third 
share was divided from the others and made a separate mahaL 
After the partition, therefore, the plaintiffs were still co-sharers, 
but no one was a co-sharer of the vendor, who was the sole pro- 
prietor of one of the separate mahals. The sale to which the 
suit related was of the whole of that mahaL The judgment of 
Petheram, C.J«, appears to have been based, first on the use of the 
word village^’ as distinguished from ^^mahal,’^ and secondly, 
on the view that the word shareholder,'^ partner or the like 
would, notwithstanding the partition, still apply to persons living 
in ” the village and sharing in the common use of roads, drains 
and other public things. This interpretation of the word share- 
holder as referring not to proprietary interest but to residence and 
participation in the use of roads and drains is very singular. 
Mahmood, J., whom the report represents as simply concurring with 
Petheram, CJ., delivered b separate written judgment, which appears 
to have escaped the Reporter’^ notice. He apparently held that the 
partition was not perfected or complete so as to constitute 
the separate mahals until <a new w^jib-n1-arz had been framed 
for each divided portion of the original mahaL So far as I know, 
there is no other authority for that view« The learned Judge 
further held that the pre-emption clause of the old wajib-iil-arz, 
not having been superseded by any new covenant, was still in 
force. ^^The mere apportionment of revenue and the dissever- 
ance of the liability to that revenue could not, ipso facto, defeat 
a covenant relating to pre-emption entered into by all the co- 
sharers for the time being, and which covenant ran as an incident 
of the tenure of the lands owned by them before such partition. 
In the second place, the terms of the pre-emption clause of the 
wajib-ul-arz speak not of the co-sharers of the mahal but of the 
village, and the distinction between these two terms seems to me 
sufficiently obvious, as explained hj^ the learned Chief Justice?^ 
It appears to me that the whole (juestion was whether the plaintiffs, 
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when they brought their suit, were co-sharers of tbe village 
within the meaning of the contract. That depended on whether 
the pre-emption clause meant by co-sharers of the village all persons 
owning shares within any part of the village area, or all whose 
shares were co-estensive with the whole of that area, or all who, 
whether in the whole or in part of the village, wore co-sharers 
of the vendor. If it had the first meaning, then the plaintiffs, 
being co-sharers of one of the mahals into which the village was 
divided, were entitled to pre-emption. If it had the second mean- 
ing, neither the plaintiffs nor anyone else were entitled to pre- 
emption, for the class of co-sharers of the village in that sense 
ceased to exist when the partition was made. If it had the third 
meaning, the plaintifl’s were not entitled to pre-emption, for they 
were not co-sharers of the vendor, who was the sole proprietor of 
his mahal. The next case is Jai Ram v. Mahahir Rai (1). The 
terms of the wajib-ul-arz are not stated in the report. From the 
paper-book it appears that the pre-emption clausa gave a right of 
pre-emption (apparently by custom) “ to brothers and sharers of 
of the thoke, and if the thokewallah refuses, then to other share- 
hoMero.” There was a partition by which one of the pattis of the 
mahal was divided from the rest and made a separate mahal. A new 
wajib-ul-arz was framed for the new mahal, giving a right of pre- 
emption to the co-sharers of that mahal, but not to the co-sharers of 
the pattis remaining with the original mahal. There was a sale of 
property, part of which was in the new mahal and part in the other 
pattis. A co-sharer in those pattis, but not in the new mahal, 
sued for pre-emption, excluding from the suit so much of the 
property sold as was situate in the new mahal. The defendant 
pl^ded that, according to certain rulings of this Court, a suit for 
pre-emption could not be maintained in respect of part only of the 
property sold. The plea was overruled and the suit decreed, on 
the ground that as the suit included ail the property sold which 
the plaintiff was entitled to pre-empt, the rulings referred to were 
inapplicable. Mahmood, J., Held that the effect of the partition 
(1) (1885) I.t.B.,7AU.,720. 
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was to exclude properly in the new mahal from the operation 
of the old wajib-ul-uu, and to place it under the new 
which gave the pi tit,t,ff no right of pre-emption. Oldaelcl, J., 
wituout rcforrtn ; to tho new wajib-ul-arz, held as to the old 
one that tlu oouduioiius to pre-emption only affected tb^ .share- 
holders of llie inahil -o long as they remained shareholders, and 
ceased to h.i.v< effect upon those shareholders and their property 
who separated thutn'.olves and their property by forming » separate 
mahal. The pUini i Q could, after the separation, exercise oo right of 
pre-emption against and in respect of shareholders and property so 
separated, nor e<»uld the separated shareholders exercise any 
right of pre-emption against the plaintiff and his property 
remaining in the mahal from which they had separated.’^ 
noteable that no suggestion appears to have been made ttiat the 
partition affected the plaintiff’s right under the old wajib-«i-arz 
to pre-empt the property not situate in what was callod “ the 
new mahal.” The judgments treat the partition not as destroying 
the old mahal ” — -that is, the undivided mahal— -but as merely 
detaching from it and converting into a new and separate mahal 
one of its pattis. Xt follows, however, from the definition in the 
Land Kevenue Act of perfect partition as “ the division of a 
mahal into two or more mahals,” that after the partition both the 
mahals were “ new,” the old mahal with its co-parcenary body 
had disappeared, and for it were substituted two new mahals, 
each with a separate co-parcenary body of its own. 'Whether 
in that view the right of pre-emption given by the old wajib-nl- 
arz to the oo-sharers of the original undivided mahal could be 
c aimed by a oo-sharer of the larger of the two mahals into which 
it was -divided, ^v-a,s a question not consideied by the Court. In 
hhiam Sundcir v. Amanant Begam (1) decided by Straight and 
yrrell, JJ.^ |q pre-emption clause was described as a con- 

tract. At the time when the wajib-ul-arz was framed, the plain- 
tiff was a co-sharer with the vendor in the three villages to which 
it related. right of pA-emption to “ shareholders ” 

(1) (18S7) I. K B-* 9 234- 
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1899 was to exclude property in the new mahal from the operation 
Damawan wajib-ul-arz, and to place it under the new wajib-ul-arz 

SizfOH which gave the plaintiff no right of pre-emption. Oldfield, J., 
Kama without referring to the new wajib-ul-arz, held as to the old 

s^H. Qjjg tt condition as to pre-emption only affected the share- 

SirwUy. holders of the mahal so long as they remained shareholders,* and 
ceased to have effect upon those shareholders and their property 
who separated themselves and their property by forming a separate 
mahal. The plaintiff could, after the separation, exercise no right of 
pre-emption against and in respect of shareholders and property so 
separated, nor could the separated shareholders exercise any 
^ right of pre-emption against the plaintiff and his property 

remaining in the mahal from which they had separated.” It is 
noticeable that no suggestion appears to have been made that the 
partition affected the plaintiff’s right under the old wajib-ul-arz 
to pre-empt the property not situate in what was called “ the 
new mahal.” The judgments treat the partition not as destroying 
the "old mahal ” — that is, the undivided mahal—but as merely 
detaching from it and converting into a new and separate mahal 
one of its pattis. It follows, however, from the definition in the 
Land Eevenue Act of perfect partition as “ the division of a 
mahal into two or more mahals,” that after the partition both the 
mahals were « new,” the old mahal with its co-parcenary body 
had disappeared, and for it were substituted two new mahals, 
each with a separate co-parcenary body of its own. Whether 
in that view the right of pre-emption given by the old wajib-ul- 
arz to the co-sharers of the original undivided mahal could be 
claimed by a co-sharer of the larger of the two mahals into which 
it was .divided, was a question not considered by the Court. In 
Shiam, Sundar v. Amanant Begam (1) decided by Strai^t and 
Tyrrell, JJ., in 1887, the pre-emption clause was described as a con- 
tract. At the time when the wajib-ul-arz was framed, the plain- 
tiff was a co-sharer with the vendor in the three villages to which 
it related. It gave a right of pA-emption to “shareholders” 
(1) (1887) I.L.E,SAU.,234. 
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or co-sbarers in tbe village or manza. Afterwards there 
was a perfect pirtitioii bj which the pliinlilT^s shaics were 
formed into a separate mahalj of which he was the sole proprietor, 
blit no new wajib-iil-arz was mace. The judgments do not 
discuss the terms of tho wajib-iil-arz upon wliiji the claim was 
•based. They state the question for clocislon as wliciher, ibis 
, partition having taken place, the coiifliiious of the w<aji]>ul~arz 
which subsisted prior thereto, and wdiich has not been replan cd 
by another, are still effectual and binding on all tlie per-ous who 
were originally co-sharers in the viliages.^^ Upon Ibis they 
observe : — The question is by no means without difficulty, and, 
were it res integra^ we should have had some doubts in deciding 
it. There are, however, tw^o rulings of Division Benches of this 
Court — one Gohal Singh v. Mannu Lai (1) and the other an 
unreported case, F. A. No. 69 of 1882 — the former of which has 
been followed in the present suit by the Court below, that are 
directly in point. We are not prepared, as at present advised, to 
reconsider the rule therein laid down, to the effect that despite 
the partition of the village into ‘separate malials, the existing 
wajib-ul-arz at the time of partition must be presumed to subdst 
and govern the separate malials until it is shown that a new one 
has been made. We may add that this view is supported by the 
terms of the second paragraph of section 191 of the Revenue Act 
of 1873.’^ In tills passage the effect of the two ca^^es cited is not, 
in my opinion, accurately stated. No such rule or presumption 
is laid down in either. The second paragraph of section 191 only 
provides that the existing record-of-rights shall remain in force 
until a new record-of-rights is made. It implies no presumption 
as to the construction to be placed on the terms of the wajib-ul-arz, 
nor as to whether co-sharers in the separate mahals, or even a sole 
proprietor of one of them, can claim the benefit of a pre-emption 
clause in favour of co-sharers in the undivided roaliaL The case 
of Kmr Bat Prasad Singh v. Nakar Singh (2) decided by 
Straight and Mahmoodj JJ., in 1888, does not throw much 
(1) (1885) I. L. B., 7 All., 772, (2) (1888) I* L. B., II AH., 257. 


# 


1899 


DAI/OAM-JAISf 

SiHun 

Kalka 

SiKOH. 

Straohe^f 

C,J. 


s 



18 


THB lOTIAH LAW EEPOB'I’S^ 


1899 


>AIiG(-AOTAN 

SXNOT 

I?. 

Kaika 

SXH0H. 

StraoMy, 


[VOL, XXII. 

light on the subject. There was no question of the application 
after partition of a wajib-ul-arz framed for an niidwidecl mahal. 
There was a perfect partition of a village into two separate 
mahals, for each of which a wajib-iil-arz was fiameci The 
suit was based on one of these wajib-nl-arzes 5 it was brought by 
a co-sharer in the mahal, tliough not in that paiti of the malial* 
in which the property sold was situate ; and the question was 
whether, according to the pre-emption clause, such a co-sharcr was 
entitled to preference over the vendee who was a co-sharer in a 
patti of the other mahal. The judgment was based on the terms 
of the wajib-nl-arz, hut it contained this passage : — It must be 
distinctly understood that this view of this particular wajib-iil-arz 
in no Way ignores any other decision that may have been passed in 
cases where one wajib-ul-arz having existed for the purpose of a 
common village area, and that village area having been divided 
into separate revenue areas, and no new wajib-ul-arz having 
been drawn up, such wajib-ul-arz has been held to apply generally 
to the new area. The principle upon which that view of the law is 
based is to be found stated in the case of Gohal Singh v. Mannu 
Lai, and this principle, which is further elaborated in another 
ruling at page 720 of the same volume (Jai Prasad v. Mahabir 
Bai ) is that this pre-emptive right rims with the land, and the 
division of that land for the purposes of the revenue iu no way 
affects any covenant or agreement existing between the co-sharers/^ 
That is, in my opinion, a mitolcading description of the effect of 
perfect partition, an inaccurate account of the case of Qokal Singh 
V. Mannu Lai, and a most extraordinary misconception of the 
judgments in Jai Prasad v. Mahabir Bai. The learned Judges 
in the latter case did not elaborate any principle stated in the 
former, and, so far from holding that the pxe-emptive right ran 
with the land and that partition did not affect any agreement 
between the co-sharers, held, as nearly as possible, the very reverse. 

In Bamjiawan Saha v. Batura j Singh (1) decided by 
Straight and TyrreU, JJ*, the questioif was whether under the 
(1) Weekly Kotos, X8S9, p. 81. 
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wajib-iil-arz of an undivided village^ whicli gave rights of pre- 
emption to CO" sharers/^ tho plaintiff as a co-sharer of one only 
of the two separate mahaib into which the original mahal had been 
divided; could pre-empt property in the other. No new wajib-iil- 
arz had been framed. The ioarnod Judges held that the right of 
"pre-emption was one created by agreement between the co-sharers 
of tho village; and conbtituted a covenant which attached to and 
ran with the land. The mere fact that for purposes of revenue 
the Village has been divided into two revenue-paying areas does 
not put an end to that covenant, which still attaches to all the 
land which formed a part of the original village unit, and will 
until it is abrogated. In support of this view, we may refer 
to I, L, E., 7 Ail., 772.^^ J cannot agree either with the concep- 
tion of pre-emption as a covenant running with the land, or 
with the conception of a perfect partition as an exclusively fiscal 
operation involving no material change in the pre-emptor^s status 
as a co-sharer, or with the view that either conception is sup- 
ported by Qokal 8mgh v. Manw Lai, To describe pre-emption 
as a covenant running with the land is to misapply a technical 
term of English real property law. To describe perfect parti- 
tion as concerned exclusively witn purposes of revenue is 
to ignore half its effect. In Abbas Ah v. Ohulam Nah% (1) 
Knox, J., held in substance that the partition of a village consist- 
ing of a single mahal into two separate mahals, in one of which 
the plaintiff and the vendor were co-sharers, and in the other the 
vendee was a co-sharer, did not render the previously framed 
wajib-ul-arz inapplicable, and that under it the vendee was equally 
entitled with the plaintiff as a co-sharer of the vendor. The 
learnM Judge did not discuss the effect of the word which he 
translated sharehoMeiy^ but merely observed that the case was 
one in which the principle which should guide the Court was that 
contained in Qokal Singh v. Mannu Laly and in another case 
which does not seem very applicable. The circumstances of the 
next case, Mata Din y. Mahesh Prasad (2) were peculiar. There 


(l) Weekly Kotesi, 1801, p. 1S7. ^,2) Weekly Hotea, 1892, p. 100. 
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was a village or maiiza originally forming a single malialj and 

the wajib-ul-arz gave a rigiit of pre-emption to “ hissadaran ” 
(translated by the learneil Judge as “ co-sliarers”) not of the 
“mahal” but of the “mauza.” There -was a perfect partition 
of the village into three m ihals, for each of which a new w.ijib- 
ul-arz was tramed, and in each the pre-emption danse was copied 
verbatim Iroin the old \vajib-ui-arz. At that time one of the 
new mahals belonged to a single owner. Upon the sale of 
property in that luahai a suit for pre-emption was brought by a 
person who was a co-sharer in another of the new mahals. 
Mr. Justice hlahmood held that the plaiutitf was entitled to 
pre-emption as a co-sharer of the mauza, notwithstanding the 
partition and the fact that he was not a co-sharer of the vendor in 
the mahal where the property was situate. Although the judg- 
ment refers to some of the previous cases, it treats the question 
as strictly one of the intention of the parties to the contract 
contained in the wajib-ui-arz. Tne learned Judge held that, from 
the use in that wajib-ul-arz of the expression “co-sharcrs of 
the mauza ” as distinguished from the mahal, from its exact 
reproduction of the pre-emption clause of the wajib-ul-arz of the 
undivided village, and from the circumstance that when the 
new wajib-ul-arzes were framed one of the new mahals belonged 
to a single owner, it was to be inferred that the parties to those 
instruments intended to preserve the right of pre-emption on its 
original footing as a right to be enjoyed by all who were 
formerly co-sharers of the mauza, notwithstanding the partition. 
It was as if each new wajib-ul-arz had said, “ the right of pre- 
emption shall belong not only to the co-sharers of this mahal 
but to all persons who, prior to the partition, could have claimed 
pre-emption under the old wajib-nl-arz as co-sharers of the 
undivided mauza.’” In other wordo, they desired to confine the 
effect of the partition as nearly as possible to “ fiscal purposes 
aa to the payment of Government revenue,” and to retain some 
distinction between the old co-parcenary body and total stran- 
gers to the village. Whether Mr. Justice Mahmood’s eonolusions 
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in that particular case were correct or not, I cannot doubt that 
his method of deciding it upon the construction of the contract 
contained in the -wajib-ul-arz was the right one. 

In Angan Lai v. Haomdulniosa (S. A. No. 1249 of 1892), the 
question was discussed iu t'ne judgment of Tyrrell and Blair, JJ., 
remitting certain issues on the 29th June 1894. The claim for 
pre-emption was based on the wajib-ui-arz of a mahal consisting 
of 12 biswas only of a mauza. In that mahal the plaintiff and the 
vendors were co-sharers. The wajib-ul-arz gave the right of pre- 
emption by contract to sharers ( sharJcai ) in the mahal. There 
was a perfect partition by which the 12 biswas mahal was divided 
into four separate mahals. In one of these, in which the property 
in question was situate, there were several co-sharers, including 
the vendors, but not the plaintiff. Of another of the four, 
the plaintiff was the sole proprietor. No new wajib-ul-arz was 
framed. After the partition, the vendors sold some of the land 
in their new mahal to a stranger. The plaintiff sued for pre-emp- 
tion on the basis of the old wajib-ul-arz. I think there can be 
no doubt that the suit was rightly dismissed. The plaintiff was 
not a sharih or sharer in the mahal, within the meaning of the 
wajib-ul-arz. The class of sharers in that mahal had ceased to 
exist with the mahal itself. The plaintiff was not even a sharih 
or sharer in the new mahal in which the property sold was situate. 
The Court distinguished Gokal Singh v. Mannu Lai, Knar Dat 
Prasad Singh v. Nahar Singh, Ramjiawan Sahn v. Batura j 
Singh and Abbas Ali v. Ghulam Nabi, on the grounds that in 
those cases the mauza and the mahal were originally conterminous ; 
that in them the wajib-ul-arz gave rights of pre-emption not to 
co-sharers in the mahal but to shareholders in the mauza, and that 
therefore the right there survived the partition of the mahal into 
separate mahals for which no new wajib-ul-arzes were framed. 
In Qhwe v. Man Singh (1), decided in 1895, the wajib-ul-arz 
of a village forming a single mahal gave the right of pre-emp- 
tion to ‘‘hissadaran deh,^’ the same expression as is used in 
(1) (1895) l.L,B.,17AU,,226. 
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the Y'ajib-iil-arz in the pre8-?Bi case. T'lero was a porfoct parti- 
tion of the village into threo separate maivJs. and for each mahal 
was framed a new wnjib-nharz wliioh gave no right oF pre-omp- 
tion to sharers i?i the other msihals, A snit for pre-emption based 
on the old wajib-ul-arz was brought by a oo-sharer of one of the 
separate mahais to avoid a sale of land situate in another of the*m. 
Two (questions arose. The first was whether the new wajib-nl-arz 
was prepared in accordance with law so as to govern the rights of 
the parties. The second was whetner the old wajib-ul-ari; was 
stiil operative^ notwithstanding the partition^ and whether the 
plaintiff was entitled to pre-emption under its provisions, Upon 
the first question, the Court held that the ne'W wajib-ul-ara was a 
valid document, and that, as it gave the plaintiff no right of pre- 
emption, the suit failed. Upon the second they held that the 
plaintiff eould not, after the partition, siiecessfally claim pre-emp- 
tion on the basis of the old wajib-ul-arz. In reference to the 
argument for the plaintiff based on the words hissadar deh 
Mr. Justice Knox made the tbUowdng important observations 
We are dealing with a village which bears a Hindu name, 
tlm parties before us are Hindus, and the custom, if there be one, 
of pre-emption, in so far as it extends, is a custom superseding 
general law. In examining the terms in which it is reoordod, -we 
cannot forget that it was recorded at a time when the village bore 
its natural, and, from a Hindu standpoint, proper form of an 
undivided village and an undivided maluil The term hissadar 
deh as then used would apply to all who could claim to hold a 
share in land within a well-defined ring-fsnee in v/hicli all were 
shareholders, and at a time when there existed no intention of the 
village brotherhood being separated or the land being broken up 
into distinct parcels, in wliich some only and not all the village 
brotherhood would hold a share. It is more than difficult to say 
that those who then madedlie record would have recorded that the 
custom was one which should prevail when the relations of persons 
and property then subsisting had undergone such a radical change 
as necessarily ensues when perfect partition takes place.” 
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Tlie learned Judge proceeded to distinguish Gokal Singh y* 
3Ianmb Lal^ Mata Din v. Mahesli Prasad^ Ktmr Bat Prasad 
Singh v. Mahar Singh and Shiam Sundar v. Amanant Begam^ 
with reference to the special circumstances of those cases. He 
concluded as follows: — The result then is that the document 
iipcTn which the respondents ba^je their right, and which was the 
only evidence which they produced in support of that right, is a 
document prepared at a time when circumstances wholly different 
from those now in existence prevailed, and which never contem- 
plated the existing state of things. We are not prepared to hold 
that it is sufficient to establish that the custom which did prevail, 
if there be such a custom, can be held to be a custom governing 
and ruling the parties in the new and altered state of things. 
Mr. Justice Aikman, after holding that the new wajib-ul-arz 
would supply a sufficient answer to the suit, expressly stated that 
this would be enough to decide the case. What follows is there- 
fore obiter. He proceeded to discuss the question whether after 
a partition an owner of land in one mnhal can assert a right of 
pre-emption when a sale is made of property situated in another 
mahal.^^ After observing that it had never been held that a 
right of pre-emption disappears with an imperfect partition, 
he referred to Motee Sah v. Musammat Oohlee and Jai Pam 
V. Mahahir Rai in support of the view that it is different in 
the case of perfect partition.^^ He dissented from the decision 
in Gokal Singh v. Mannu Lai and expressed the opinion 
that unless at the time of partition a right of pre-emption is 
specifically reserved by the co-sharers in respect of lauds lying 
in the other mahals, such right of pre-emption is not to be 
presumed from the mere fact that, when tlie village formed but one 
mahal, the co -sharers had pre-emptive rights against each other. 

I agree that there is no such presumption, but in deciding 
whether the right has been established the terms of the wajib-ul- 
and the state of things existing when it was framed, as well 
as ffiat existing at that time of partition, must, I think, be con- 
sidered. However, there is nothing in Mr. Justice Aikman's 
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judgment to the contrary, and he exprehses no disagreement with 
Mr, Justice Knox. Tlio decision in tlni^ case was followed by 
Mr. Justice Aikmanin Abdul Aoh Khan v. Emen Ali (1) and 
by Mr, Justice Knox in Shah Bindraban Das t« Dimi Ram 
(S. A., No. 675 of 1897). The claim in the foroiei* case appears 
to have been based on custom. The judgment holds in siibdflnce 
that, after perfect partition, the benefit of a ciisiom of pre-emption, 
recorded in the old wajib-iil-arz: as prevailing among the co-sharers 
of the undivided mahal could be claimed by a co-sharer of one of 
the separate mahals in respect of property situate therein, but not 
in respect of property situate in another mahal of which he was 
not a co-sharer. The reason of this distinction must be that in 
the former case, but not in the latter, the claim is made by a 
co-sharer of the vendor. In neither case, however, is it made by a 
co-sharer of the mahal, to which alone the wajib-ul-arz presumably 
referred. Whether the distinction was justified or not depends, in 
my opinion, upon the term? of the wajib-iil-arz. It would not, 1 
think, be safe to assume that a custom prevailing among the co- 
sharers of mahal A would, after the destruction of that mahal and of 
the co-parcenary body connected with it, necessarily apply to the 
co-^harers of mahal B or mahal (7, into which A has been parti- 
tioned. In this respect Mr. Justice Aikman’s decision appears to 
be inconsistent with that of Mr. Justice Knox in Shah Bindmhan 
Das V. Dani Bam, which, however, also purports to follow Qhme 
V. Man Singh* For in the case before Mr. J ustice Knox, the claim 
for pre-emption based on the old wajib-ul-arz was made by a 
person who, after perfect partition, was a co-sharer of the vendor 
in one of the separate mahals. He claimed as coming within words 
which the Court of first instance translated as co-sharers in the 
order of nearness, with regard to their holding shares in the 
village.” No new wajib-iil-arz was framed. The vendees were 
admittedly strangers. Mr. Justice Knox confirmed the decree of 
the lower appellate Court dismissing the suit. His judgment treats 
Okure V. Man Singh as not metelf stating certain presumptions 

(1) Weekly Hotes, 1895, p S33. 
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of fact or considerations as to wimt is probable in given circum- 
stances, but as giving a general an&v er in the negative to the (jue^- 
tiou whether a wajib-ui-arz which was prepared at a time when 
the village out of wliicli two separate muhals have now been 
carved by periect ptirtition, and tor each of wnich separate mabals 
no wajio-iil-arz of any kind has been iramed, governs the co- 
sharerb in the two new mahals upon a question of tne right of pre- 
eniption based upon a covenant bald to be contained in the old 
wajib-ul-arzd^ in Abaul Mai v, J\ am Smgk (1) the terms of the 
wajib-ul-arz do not appear from tiie report or from the paper- 
book. 1 1 appears^ how ever, t o have re^^orded a custom of pre-emp- 
tion as prevailing in the undivided village. Tne village was divid- 
ed by perfect pirtition mio two maiiais consisting respectively 
of 15 biswas and 5 bis was. iS^o new wajib-ul-arz was framed. The 
whole 5 biswas mahai belonged to tne deleudant vendor, and he 
sold it to strangers. The owner ot a share in the 15 biswas mahai 
only sued for pre-emption on the basis ot the old wajib-ul-arz. 
The Higii Court on appeal dismissed the suit. The Judg- 
ment of Edge, C. J., and Blair, J,, refers wiih approval to 
Gkarev* Man Singh and Anyan LaL v. Mafrdd-aLmma. 
The principle on which it is kised is the improbability, having 
regard to the iihual objects and motives of shareholders obtaiuing 
perlect partition of a mahai, that they should, after partition, 
intend that the other co-sharers from whom they had separated 
their interest should be entitled to come in and become again their 
co-sharers. Tlie last reported case is Mttlm lat v. Muhammad 
Ahmad iiaid Khan (2) decided by Blair and Aikman, JJ. The 
suit was based on a pre-emption clause recording a custom of pre- 
emption in favour of ''co-aharers in the village.’^ The village, at 
the time when the tvajib-nl-arz was framed, was an undivided 
mahai. By a perfect partition it was afterwards divided into two 
separate muhals of 15 and 6 biswas respect lively. No new wajib- 
ul-urz was framed. The plaintiffs and the vendors were co-sliarers 
w t xe 5 biswas mahai, In whiei, the property was sold. The vendee 
(1) (1897) I. L. K., 20 AIL, 92. , (2) Weekly Notes, 1899, p. 19. 
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■was sole proprietor of tixe 15 biswas mahal. and his only connection 
with the other was that he owned in it certain rent-free land. 
His main deiejice to the suit was that the plaintiffs had no prefer- 
ential right because he was himself a ‘‘eo»sharer in the village” 
within tiie old wajib-ul-arz, notwithstanding the partition. The 
High Court held in substance (1) that the old wajib-ul-arz and 
the old cus'tom still remained in force in so far as they were not 
inconsistent with the state of things created by the partition, (2) 
that as in consequence of the partition the defendant liac! ceased 
to be a « co-sharer in the village ” with the vendor, and was not 
a co-sharer in the 5 biswas mahal, he had not equal rights with 
tne plaintiffs, and (3) that the plaintiiis were entitled to pre- 
emption under tne old wajib-ul-arz. So far as this decision 
rejected the defendant’s claim to the right of pre-emption, I have 
no doubt that it was right. But what about the claim of the 
plaintiffs? The Court in decreeing the suit assumed that tlie 
plaintiffs, at all events, were entitlod to pre-emption under the 
ok! wajib-ul-arz, notwithstanding the perfect partition. Appa- 
rently they assumed it because the plaintiffs were admittedly 
co-aharers with the vendor in the 5 biswas mahal in which the 
property sold was situate. In otlier words they took for granted 
that co-sharers in one of the separate mahals were “ co-sharers in 
the village ” within the meaning of the wajib-ul-arz. It is likely 
enougb that they were right, but they do not discuss the question. 
All depends on what the -wajib-ul-arz meant by “ co-sharers in the 
village.” If it included all persons who might thereafter be co- 
sharers in any part of the village, the decision was right. If it 
meant all persons who were co-sharers in the entire undivided 
village for which the wajib-ul-arz was framed, the decision was 
wrong, for the plaintiffs, after partition, were no more co-sharers 
of the village in that sense than the defendant vendee. As a matter 
of fact the only co-sharers in the village at the time when the 
wajib-ul-arz was framed were co-sUarers of the undivided village. 
In the present case the ■whole question is, in my opinion, 
whether a Mssadeer has transferred his share within the Trifia.Tn>g 
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of the wajib-iil-ar^, and whether the plaintiff is a hissad<zr deh 
within the fourth oategorj of pre-emptors. Taking first the word 
cieAj it is, I think, virtiully equivalent to mauza* It means a 
village in the sens"" of a definite local area, the actual village, with 
the landb belonging to it : Wilson^s GIo sary of Inclicial and Eeve- 
niie Terms, p. 141, Ellioit\ Supplementary Glossary of Terms 
used in the North-Western Provinces, VoL ii, p. 283. It does 
not mean a mahal, and has no ne^escary reference to the fiscal 
unit. So far I agree with the arg iment on behalf of the plaintiff. 
The next queslion is, what is a hissadar of the village? The 
learned pleader contended that hissadar did not here mean a 
co-sharer ” of a mahal in the sense ii which that term is used 
ill the Land Revenue Act, but mei^ly the holder of a share.” 
He argued that if Go-3harers, in the sense of persons owning 
shares in the mahal formed by the uiidivideJ village, ha 1 been 
intended, some such word would have been used as s'l tthh-i-- 
mahal/’ the term used for co-sharers in the official vernacular 
transla’^ion of the Land Revenue Acfc, or ehe aharik-i’^hiasaJ’ 
He laid stress on the expression malihan sharih kkata ” in the 
third category of pre-emptors mentioned in the wajib-ul-crz as 
indicating that, where Jointne^s of interest wis signiiieJ, the word 
shank ” was employed. According to this argument, a hissa-^ 
dar deh merely mean^ one who owns or holds a share within the 
area of the village. If tliat is the meaning, then, notwithstanding 
the partition, the plaintiff is entitled to pre-emption, for the deh or 
village still remains, and he is still a hissadar ^ or owner of a share, 
within its area. On the other hand, it was contended for the 
defendants that hissadar means not merely the owmer of a share, 
but a co-sharer,” and that hissadar deh means a co-sharer of the 
entire village for which the v/ajib-iil-arx was framed. If that is 
the meaning, then, as the effect of the perfect partition was to des- 
troy the class of hissadaran deh altogether, neither the plaintiff 
nor anyone else can now claim pre-emption as a member of it. 

The result of the argumeiit is, I tiiuk, io show that the word 
hwsadaf taken b^ itself, and without leference to any context^ 
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IS ambigtions. In Wil-on’s Glo'-sary it is tmnslnied a share- 
holder, a s!i irer, a co-pircencr, o le who pxys his share of re venue 
to a zimiuihr or to the titite. Mr. Dv.rga Gkaran his pointel 
out in tlie written statement of one of the defen hints aol in the 
depo4tion of a witness instinces of fh^ descnpiion of perso is 
/tissadars of the village Beni Sitam, though, since the pirtition, 
BO one has been a co-slurer of the entire villige. All d^^pend-s, I 
think, upon the context. There are two main considentions 
which have led me to the conclusion that in this wijib-nl-arz 
hissadar deh means a co-sh iror of the iindividetl village for which 
the wajib-ul-arz was fnmed. The first is tint the word ^Giwsa’- 
dar^^ as used in the fiiirth category of pre-emptors mast be 
construed in the same sense as the same word in the opening 
words of the clause if any hmadar wishes to trinsfer his 
share (apna hissa)G^ The word “ /lissufiar is there used 
without the word deh. Considering that a wajihml-arz is framed 
under the Land Revenue Act for a maha!, and that its chief 
purpose is to record the usages of oo-sharers of the mahal in the 
sense of the Act, I tliink there is a strong presumption that 
the word ^^hiesadar^^ when iis^d in such a douiment means, in 
the absence of other expressions implying a diiferent meaning, 
a co-sharer in that sense, a person jointly and severilly re- 
sponsible to Government for the revcuine for the time being assessed 
on the entire mahal for whnh the wijih-nl-arz was frimed, and, 
in cases of zamindari tenure, hiving a joint and undivided share 
in the whole of that mahal. The opening worls of the clause 
mean therefore, in my opinion, ^Gf any co-sharer of this mahal 
wishes to transfer his share therein. If so, the subsequent 
words ^Uiissadaran deh^' mean “ co-sharors of the undivided vil- 
lage,’^ not owners of shares in any sub<livi-ion of the vil- 
lag-*. The second co isi 1 ‘ration is this. We are interpreting 
and ipplying a part cnhir custom of which the plaintiff cliims the 
benefit. In consulerhg who is entitl'd to the benefit of a custom 
it is essential to see who are the^peiNons among whom if has 
in fact habitually prevailed. It cannot be claimed by anyone 
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wbo is nof a member of the class thus determined. Jsow there can 
be no donbt as to \\liitwns the class of persons who at the time 
when the wajib-ubar/. was fi imedj habitu II y oxen isetl the nght 
of pre-emption by virtue of the cii-toni. They wore the oo-sharors 
of tlie undivided mahal which the village Serii Sn«im then formed 
,and no others. Tliere was no distiiation between sh ireholrlers in 
the \illage and co-sharers of the entire vilbg^ ; there was only a 
single class of co-sharers. That is the only class among wdiom 
the custom actually prevailed, and to wdu)ni therefore the right 
belonged-* It is now souglit to apply the custom for the benefit 
of the plaintiff, wdio stands in a totally different rflation to the 
village, to the vendor, and io the property sold. He is not a co- 
sh irer of the entire village. He is not a member of the class who 
exercised the right of pre-emption at the time when the custom 
was recorded. He is a member of a chss which only came into 
existence through the partition — persons who have shares in a 
particular sub-division of the village. He is nof ex’^en a co-sharer 
of the vendor. To allow him to pre-empt under the old xvajib- 
ul-arzi would he, in my opinion, to change the custom while pro- 
fessing to a]>plv it. 

For these reasons T am of opinion that the sale which the suit 
seeks to avoid was not a tr<ansfer xvithin the meaning of the wajib- 
ul-arz, that the phiintiff is not entitled to pre-emption as a Afs- 
sadar deh, and that his suit and this appeal must be dismissed with 
costs in all Courts. 

Knox, J. — I concur in all that the learned Chief Justice has 
written, and have nothing more to add. 

Bubkitt, J.— I am of the «ame opinion. 

Banerji, J. — I have arrived at the same conclusion as the 
learned Chief Justice. 

1 claim for } re-empfion not founded on Muhammadan law 
must be based on custom, or contract, or both. A wajib-iil arz in 
so far as it relates to pre-emption, is the record of the custom 
of pre-emption xvluch prevails in the village or mahal, or of 
the contract by which the co-sharers have agieed to be bound : 
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wheB therefore a wajih-iil-arz is referred to as the fonndation 
of a claim for pre-omptioiio the real basis of the claim is the 
custom or contract which is evidenced by the wajib-ul-arz. 
Even if the wajib-ul*arz Las b'^come inoperative as a part of the 
record-of-rightsj it does noi necessarily follow that the custom or 
contract embodied in it has ceas'^d^ and that a suit cannot be , 
brought upon the basis of such custom or contract. It seems to me 
that the conflict ofopiuion which arose in the numerous cases cited 
to us at the hearing and conddered in detail by the learned Chief 
Justice was to a greai e'dent due to the fact that in many of those 
cases the provisions of the wajib-ul-arz vero treated as representing 
a contract between the co-sharers, whereae in fact they were, and 
professed to be, the record of a custom prevailing in the particular 
village or mahaL It was, I suppose, in consequence of this disre-* 
gard of the exact nature of the claim that it was laid down in 
some of those ca«;es that after a perfect partition has been effected 
a co-sharer in one mahal is not entitled to pre-empt 
property in another mahal unless at the time of partition there 
has been some specific arrangement by which reciprocal rights of 
pre-emption have been maiutained between the co-sharers of the 
different mahals.” In my opinion the mere fact that a perfect parti 
tion has taken place does not abrogate a custom or contract as to 
pre-emption which was in force bffore partition. If after partition 
a now wajib-ul-arz has been prepared recording % custom or con-* 
tract different from the custom or contract embodied in the old 
wajib-ul-arz, the presumption will be that the custom which 
obtained in the village or the mahal at the time of the preparation of 
the old wajib-ul-arz has fallen into desuetude, and a new cus- 
tom has sprung up, or that the co-sharers have set aside the old 
contract and entered into a new one. But where a fre^h wajib-ul« 
arzhasnot been prepared at partition, it does not follow, as a 
matter of law or principle, that the custom or contract in force 
before partition is no longer to have effect and operation. As 
observed by the learnel Chief JmtiGe,tl:ie que':jtion in each case is 
that of the construction of the nature of the particular custom or 
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contract on which the claim for pre-emption is based, and whether 
the custom or contract can apply to the altered state of things 
which has come into existence since a perfect partition has been 
effected. 

In the case before ns the wajib-nl-arz which was referred to as 
'the basis of the claim professes to be the record of a custom and 
not of a contract. What we have to consider is whether under 
that custom the plaintiff has a preferential right of pre-emp- 
tion. It is admitted that the plaintiff does not belong^ to the first 
three classes of pre-emptors mentioned in the wajib-ul-arz, nor 
does he come under the fourth category. Since partition he has 
admittedly ceased to be a co-sharer of the vendor. He no doubt 
holds a share in the village. But, in my opinion, the true con- 
struction of the custom as recorded in the wajib-id-arz is that it 
is only such a shareholder as is also a co-sharer who has the 
right of pre-emption as a pre-emptor of the fourth class. At the 
time when the wajib-ul-arz was prepared all the shareholders 
were also 00-sharers. The custom which was embodied in the 
wajib-ul-arz evidently had reference to that description of share- 
holders. Therefore by virtue of such a custom the jdaintiff, Avho 
is the holder of a share in the village, but not a co-sharer of the 
vendor, has no right of pre-emption and his suit has been properly 
dismissed. I would dismiss this aijpeal with costs. 

Aikmast, J. — The question raised in this appeal is whether, 
when no new wajib-ul-arz has been prepared on the perfect par- 
tition of a mahal, a claim for pre-emption can be maintained on 
the basis of the old wajib-ul-arz framed for the former mahal, 
which has by partition been broken up into two or more 
I agree with the learned Chief Justice in holding that it is 
incorrect to say that upon partition the former wajib-nl-arz neces- 
sarily disappears or ceases to exist. If a fresh wajib-ul-arz is 
prepared for each of the new mahals the old wajib-ul-arz is there- 
by superseded, but until this is done the old wajib-ul-arz must be 
considered as in force, but only so far it is applicable to the 
altered state of things. 
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The cases in this Court ‘which held that, because, under a wajib- 
ul-arz in force before partition there had been a right of pre-eoip- 
tion amongst tiiose who were tlien co-sharers of the village, the 
same right subbibled after partition amongst those who owned 
shares in the different mahaL of the village, lost bight, it appears 
to me, of the material alteration in the circumstances brought 
about by the partition. 

Where the wajib-ul-arz of an undivided mahal, whether recit- 
ing a custom or embodying a contract, lays down that a right of 
pre-fcmpliou’prevaUb amongbt the bhareholders of the malial, it 
refers to a body of men between whom tnere is this common bond 
that they eacn own a iractional share of an mUger made up of all 
the siiarea held by each, in virtue ot which ownership tuey incur 
reciprocal liabilities and are entitled to reciprocal rights. When 
this common bond has dibuppeareJ it cannot be assumed that the 
reciprocal rights and liabilities which formerly exLted are still in 
force. Where the old wajib-iii-arz recites the existence of a cus- 
tom amongst a body of men between whom a common link sub- 
sists, I do not see how, alter a perfect partition, it cun reasonably 
be held that the custom continues to pie vail amongst those 
between whom that common link is no longer in existence. 
Wheie, however, the wajib-ul-arz embodies a contract, 1 concur 
with the learned Chief Jublice in holding that the question 
wliether, in the altered state of things, the contract is still in 
force, must depend on the language of tne old wajib-uharz. It is 
quite conceivable that the old wajib-ul-arz might set forth an 
express agreement that no future paitiiion would destroy existing 
rights of pie-emption. But w’here there is no such express con- 
tract, and the old wajib-ul-arz merely records a right of pre-emp- 
tion as existing by w’ay of a contract among-st those who are 
dursoi' tiie village, the iniercnce is that tne language of the wajib- 
ul-arz refers to peisons who stand to one another in the mutual 
relation of owning shareisin the same integer. 

In the present case the claim ot the plaintiff was based on a 
clause in the wajib-ul-arz which occurs in a chapter dealing with 



ALLAHABAP SEEIBS. 


33 


VOL. XXII.] 


the rights of co-sharers amongst themselves* According to this 
clause a hissadaT coiiM not sell his share to an outsider until he 
had first offered it to the other shaiehoMers in the village {his- 
sadaran dek)* This was the record of a custom. From the lan- 
guage used^ the inference I draw is that the custom was one which 
|>revailed amongst those who each owned a fractional share or 
Mesa of one undivided estate, and cannot be held to subsist amongst 
those between whom there is now no such common bond. To 
use the words of Oldfield, J. : — The condition of pre-emption 
only affected the shareholders of the mahal as long as they 
remained shareholders, and ceased to have effect on those share- 
holders and their property who separated themselves and their pro- 
perty by forming a separate mahal (1). The plaintiff in this case 
owns no property in the mahal in which the share sold is situated, 
and cannot therefore be held to be standing in the relation of 
Mssadar to the h%ssadar who has sold. 

For these reasons I think the plaintiff^s suit was properly 
dismissed by our brother Blair, and I would dismiss this appeal 
with costs. 

Appeal dismissed. 


^Before S%r Arfkur Sfraoheyt Kniglif^ Chief tTmtieCt Mr, Justice Knovy 
Mr. JiiiUee Blair^ Mr. Jnstioe BanerJ% Mr. Justice BurJeitt and 
Mr, Jnsfiee Aihmm. 

BHAGWAXTA akd others (PiiAiiTTirES) S0KHI AifD otkssbs 
(DEREia>ANTs).=*^ 

Mindm ^aw'-’Beverswners-Smi to .wt aside alienation hy Sindn widow — 
Similar suit barred by limitation as against a prior reversioner-- Suit 
by subsequent reversioner not thereby barred --^Limitation --Aet Mo. XV 
<7/1877 {Indian Limitation Aot)^ seeiion 7 ; sch. i% Art. 120. 

Meld that, where there are several reversioners entitled successively under 
the Hindu law to an estate held hy a Hindu widow, no one such reversioner 
can ho held to claim through or derive his title from another, even if that 
other happens to he his father, hut he derives his title from the last full 
owner. If, therefore, the right of the nearest »reversioner for the time being 

’^ Second Appeal Xo. 879 of 1896, from a decree of W. B Wells, Esq., DiJT 
trict.Tudge of Agra, dated the 13th July 1896, confirming a decree of Mauivi 
SIraJ-ud-din Ahmad, Suhordinate»Judge of Agra, dated the 23rd April 1896. 

(1) (1885) I. L. B., 7 AIL, 720; at p. 7S0. 
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to contest an alienation or an adoption by tlie widow is allowed to become 
barred by limitation as against him, this will not bar the similar lights 
of the subsequent reversioners. Bern Bfmad v Sardm Bib% (1), Mamplial 
Bm V Tula Knari (2), Jimoona Bassya Oliorndhrani v Bammoonderm 
Batsya Olioi^idhrwiih (,1) and XhTi Bui Koer v Samhuiib Koerain 

(4) I'oferred to. Clthagaumm A'sthhmmY. Ba% Motiymn {%) and Berslmd 
Sr,igh T, Ohedee Ball (6) dissented fiom. 

A minor plaintiffi instiinfcing a suit which falls within article 120 of the 
second schedule of the Indian Limitation Act, lS77s, is not e\cluded from 
tho benefit of section 7 merely because the light of some othei person thiough 
whom ho does not cliim to sue foi similar relief has become time barred Tho 
light to sue” mentioned in the thud column of Arcicle 120 means the right 
to sue of the plamtiJK oi of some one ihiough whom he claims. The period 
of iimilatiou** mentioned in section 7 means the period ot Umitition for the 
suit which the pi lintiff cur some one through whom he claims is entitled to 
institute. S%ddhei6ur Buii v Slbam Chand Nmidun (7), Mrino Moyee Beh%a 
V. Blioohun Moyee BeHa (8), Golmd Coomar Ghowdhry v. M%ro CJmnder 
Cliomdhry (9) and Gohtnd Chandra Sarma Mmoomdar v. Aumid Mohan 
Sarma Ma&oomdar (10; lefeiied to. 

This was a suit by ( ertain plaintiffs^ wlio claimed, as rever** 
sioners under the Hindu law, to get rid of the effect, as against 
their interests, of certaia alienations of property which hud been of 
their maternal grandfather, Kichpal, in his lifetime. The plaintiffs 
asked for a declaration, first, that an alienation made in 1876, by 
a Hindu widow, their maternal grandmother, Sabej Kimwar, in 
favour of one Musammat Hanso, was void as against the plaintiffs ; 
secondly, that *a further alienation made by Musammat Hanso in 
1893 to one Kirpa Ram was also void as against the plaintiffs ; 
thirdly, that the plaintiffs were entitled, after the death of their 
mother, Musammat Mattra, to possession of the property in suit* At 
the time of the alienation in 1876 by Sabej Kunwar, the plaintiff^s 
mother, Musammat Mattra, was the nearest living reversioner. She 
became entitled to possesdou of the property in 1889, when her 
mother, the widow Sabej Kunwar, died : she took no steps to 


(1) B, A. 35 of 18&8, decided 

PebruaiTT 4th 1892. 

(2) (1883) I. li. B. 6 AU., 116. 

(8) (1876) L. B.. 3 I. A., 72. 

(4) (1883 ) L. B., 10 I. A., 150 5 S. 0., 
I. L.B,,10C»Io., 32A 


(5) (1890) I. L K., 14 Bom., S12. 

(6) (1871) 1,5 W. B.,C.B,1. 

O) (1875) 28 W. E., C. B , 285. 
(8) (1874) 23'W.B,C K,42. 

(9j» 1866) 7 W. B.. C. S., 134, 

(10) (1869) 2 B, L. B., A. 1.0,, 313, 
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quebtioii the alieBstion made in 1876. She was made a ffo 
formd dofendaut to the suit, and ia her written statement she 
pleaded that she did not wish to qiiesHon either the alienalion 
of 1876 or that of 1S93, The suit was brought in 1891, a’l the 
plaintiffs being then minors, represented, for the purposes of 
the suit, by their father, Jewa Earn, as guardian ad Mem. 

The Court of first imtance (vSiibordinaie Judge of Agra), 
dismissed the suit as barred by limitation, holding that limitation 
began to run from the date of the alionation by Saboj Kunwar in 

1876, and that the case was governed eituer by Article 120 or by 
Article 125 of the second schedule m the Indian Limitation Act, 

1877. The plaintiffs appealed and the lower appellate Court 
(District Judge of Agra) dismissed their appeal, holding the suit 
to be barred by either Article 120 or Article 126. The plaintiffs 
appealed to the High Court. 

Pandit Baldeo Ram Dave^ for the appellants. 

Article 125 of the Indian Limilation Act, 1877, is not appli- 
cable to this suit. That Article is applicable to a suit brought 
during the life-time of a Hindu or Muhammadan female by a 
Hindu or Muhammadan who, if the female died at the date of 
instituting the suit, would be cmitled to have an alienation of 
land made by such female dechired to be void except for her 
life. In the present case, the female who made the alienation 
was dead before the institution of the suit. It has not been 
brought by a person who was entitled to possession immediately 
after the death of that female. The appellant's mother, Musam- 
mat Mattra, is still alive, and she is the person entitled to 
immediate possession. She is a defendant to this suit. There 
is no Article in the Limitation Act applicable to a suit of this 
class. Article 126, referred to by the Court of first instance, 
has no bearing on the question. Article 120 of the second 
schedule to the Act has been held by this Court to apply to suits 
for declaratory deom&s^—Legge v. Ram Baran (1), Under it 
a period of six years is provided, and the time from which it 
{I ) (1897) I. L. E., 20 All„ 
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begins to run is when i:lio rig'it to sue aecriies.^^ The right to 
inipenoh an alienation nxicle by ii Hindu widow having a limited 

interest belongs to the presumptive reversionary heir Ecom 

Aoiu-nd Koer y. The GovM of Wards (1). Tlio present plaintifls 
iiave no right to sue for the decLa’ation sought by thorn during 
the iubtime of their mother, who is tlio presumptive reyorsiouary 
heir, unless they sliow that their mother has refused to sue without 
any sufficient cause, or has precluded herself by her own act or 
conduct from suing, or has colluded with the widow or concurred 
in the act which we say is wrongful — E'tni Amind Koer \\ The 
Court of Wards (1). We allege facts to that elfcet in the 8th 
paragraph of our plaint. So long as Sabej Kiinwar was alive, the 
transferees had a right to be in possession of the property alienated 
to them, and Musammat Mattra could have abstained from taking 
any steps to impeach the alienation. But the moment she was dead, 
Mnsammat Mattra ought not to hnvo allowed the alienees to 
remain in possession of that property to the prejudice of the 
plaintiff^s right. If the pla.intiff^« allegations be true, the alienees 
become trespassers on the death of Musammat Sabej Kunwar. It 
is the conduct of Musammat Mattra, on the death of Musammat 
Sabej Kunwar, which gave the plaintiff a right to sue. The suit is 
within six years of tlie date of Masamrnat Sabej Knnwar^s death. 
There is only one case of this Court, in wliich Mahmood, J., has 
ruled that a daughter’s son could, during the life-time of his 
mother, maintain a suit to iinpoach an alienation made by Ills 
maternal grandmother wifnout proof of cohusion or other 

circumstances on the part of the daugliier BaJgohind v. Earn 

Kumar {T), Oldfield,!., who v/as ooo of the Jiulgcs who decidecl 
that case, held that the suit was maintamabie as one coming 
within the exceptional circumsbmcics under which a daughter’s 
son could maintain such an action. The view of Mahmood, J., has 
been based on the doctrines of trie Engllsli law concerning life 
estates, whilst the estate of a Hindu widows iuhoriting from her 

(1) (1880) L. E., 8 LA., 14; S. C., (2,^ (1884) I. L. R , 6 Ail., 4^1 

LL.S.,6Caic.,^64. 
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husband is not^ strictly speaking^ what a life estate is under the 

English law- ^Tagore Law Lectures for 1879j pp. 239^ — 245. 

The view of Mahmood^ J., is in direct conflict with the ruling 
in Madari v. Malk^ (1)^ decided by Straight^ Officiating C. J., 
and Brodhurst^ J. Following the latter ruling, Tyrrell and Blair, 
JJ., have in Ishwar iVarain v. Janhi (2) expressly di^sented 
from the ruling of Mr. Justice Mahraood. That ruling is also 
opposed to the principles laid down in Musammat OolabKoonwer 
V. Shib Sahai (3), Eadha Kishen v. Bukhtaww Lai (4), Bal 
Qobind Earn v. Hirusrdnee (6), and Bama Soonduree Bossee 
V. Bama Soondwee Bosses (6). In Kandasami v. Akhammal 
(7) and in Eaghupati v. Tirumalai (8), the Madras High Court 
seems to have taken the same view as Mahmood, J., has in Bal 
Qobind v. Earn Kumar (9). But the weight of authoidty 
appears to be in favour of the plaintiff^s case. 

The ruling of the Bombay High Court in Ghhaganram 
Astikram v. Bai Motigavri (10) has no application to a case 
governed by the Mitakshara law. In the Bombay case, to which 
the Mayukha law was applicable, the daughter took a full estate, 
and the daughter's son inherited to his mother. Under the 
Mitakshara law, a daughter takes only a widow^s estate in the 
property left by her father, and a daughters «on inherits to his 
maternal grandfather. The case of Pershad Singh v. Ghedee 
Ball (11), relied on by the Court below, has been decided on a 
misconception of the principle that under the Mitakshara law a 
daughter’s son does not inherit to his mother but to the maternal 
grandfather in respect of the property left by him. In order to 
substantiate the proposition that the plaintiff^s suit was barred 
by limitation, because a right to sue for a declaration had accrued 
to Musammat Mattra in 1876, it must be shown that the plaintiffs 
derived their right to sue from or through Musammat Mattra. 

(li (1884) I. L. K., 6 AIL, 428. (6) (1868) 10 W, B , C. B , 301. 

(2) (1803) I. L. B . 15 AIL, 132. (7) (IBnd) I. L. B., 13 Mad., 195. 

(3) (1867) H.-W P., H C. Bep, ^67, p. 54. (8) (1892) I. L B., 15 Mad., 422. 

(4) (1866) H -W. P , H. 0, Bep., 1866, p. 1. (9) (1884) I. L. B., 6 AIL, 431. 

(5) (1865) 2 W. E., C. B , 255- (10) (1890) I. L. B., 14 Bom., 512. 

(11) (1871) 15 W. B., C. B., 1. 
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[Definition of the word plaintiff in section 3 of the Indian 
Lifiiitatioii Act.] 

A:ij acG or omission on the part of Mnsamojnt Mattra caimot 
be piojiidicul to tlie right of the phdnliffs by way of jvdicata 

or estoppel Isri iMiKoer v. Mns^umat H^^nsbiiUi KoerjyAn 

(1). Malimood, J., silting willi Young, J., Ijrs fiiliy consi- 
dered Ibis question in the ca-e of B&yvl Prasad y. Hardai Bihi 
in ail unreported jndgiiieiit ivhicii was delivered on a prelim- 
inary point before the appeal was referred to the Fnil Beneii 
[F. A, No. 35 of i888j ; and has hold that a '•uiit under similar 
circmnsi.ances v/as not kirred by any rule of limiution. 

I further contend that as the plaintiffs Vv-ere minors attlie time 
01 the institution ox this suit, and a-, lliey do not derive their right 
to siio from, or throng;), any per^^on to whom a right to sue might 
have accrued, the suit is not barred by liniitaiion. Tiie plaintiffs 
can ckim the benefit of section 7 of the Indian Limitation Act, 

1877, even if they sue through t’leir novt iriend Mmsumai 

P/ioolhas Koonwibr v. PiUa Jogeshur Sahoy (2). 

Miiubhi Gulzari Lai for the respondents. 

Article 126 of the Limitation Act is applicable to this suit. 
Although the present suit has been bronglit after the death of the 
female making tlie alienation, the prajfer of the plaintiffs is 
that all alienations should be declared ineffectual. They could 
have sought for this dcciararion in the life-time of Sabej Kunwar, 
and slioiild have done so within six years of the alienation of 1876. 
Not having doae hO, their remedy is barred. Siicdi a iiit would lie 
even during the lifetime of Masaminat IMattra, who has only a life 

estate like that of her mother, Musammat Sabej Kunwar Bal 

Gobmd V. Barfi Kumar fSj, This ruling has boon followed by the 
Madras High Court in Raghupati v. Ihrumalai (4), and to the 
■same effect is the ruling in Kandasami v. Ahkajjnmal (5). The 
judgment of Maiimood, J., in Bal Gobind v. Mccm Kumar (3), 

(1) (1883) L E., 10 1, A„ ISOj a C , r (3) (1884) I. L. R , G AD., 431. 

J. L. TA, iOCale, 324.1 (4) (1892) J. L, li., 15 Mud., 432. 

^(2) (1875) L. K., 3 I; A , 7; 8. C., I. (6) (1889) i. L. K., 13 Xvlad., 105. 

L. B., i Calc,, 226. 
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sets out fully the re'isons for his conclusions. Even if Musammat 
Mattra was entitled to sue in preference to the plaintiff b, she not 
having availed herself of her remedy the plaint iff suit would 
be barred on the authority of Ghhaganram AsUkram v. Bed 
Motigavri (1). That case wa^ not deckled upon any spocixl 
doctrine of the Hindu law under the Mxyukhaj but was decided 
upon the authority of the ca«e of Pershad Singh v. Ghedee Lall 
(2)j which has been relied on by the plaintiff. Under thc-o 
circumstances the plaintiff’s suit is barred by limitation. As to the 
application of section 7 of the Limitation Aot^ I say that that sec- 
tion docs not apply if the suit is by a guardian. The ruling of the 
Privy Council was decided under the old Limitation Act, which 
has been repealed. The word ^^plaiutiff^^ hrs not been used in 
section 7 of the Act or in Article 120 of the schedule. The 
definition of that word in section 3 has no application. 

[The case was again put up at a subsequent date for further 
argument with reference to the principle enunciated in the case 
oi Siddhes$%T D%U v. Sham Ohand Nandun (3)]. 

On this point Pandit Baldeo Ram Dave for tie appellants— 

In the case oi Siddhemw Bait v. Sham Ghand Nundun (3), 
the suit was one to set aside an adoption and was governed by 
Article 129 of the Indun Limitation Act of 1871. Under that 
Article, which has now been replaced by Article 118 of the pro-ent 
Act, the period of limitation began to run from ^^the date of the 
adoption, or (at the option of the plaintiff), the death of the adop- 
tive father. There a particular date was fixed and the period of 
limitation began to rim from that date. No subsequent disability 
or inability to sue could stop it. Bot the Article applicable to the 
present suit is Article 120 of the Limitation Act of 1877, which 
provides 6 years from the date when the right to sue aoornes,^^ 
that is, when the right to sue accrues to the plaintiff as defined 
in section 3 of the Act. As the plaintiffs in this case do not 
derive their right to sue from or through any person^ but they sue 

(1) (1890) I. L. B , 14 Bom., §12. (2) ( 1811 } 15 W. R.. C- E., L 

(3) (1875) 23 VY. E., C. B., 285. 
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in their own right, no right to sue conW accrue to them before 
their birth. No cause of action can exist unless there be also a 
peiNon in existence capable of siiing ^^ — --MuiTTay v. The East 
India Company ( 1 ). As the right to sue did not accrue to the 
plaintiffs before their birth, no period of limitation could begin 
to run prior to their birth. As the plaintiffs were minors at the 
time of the institution of this suit, they could avail themselves of 
the provisions of section 7 of the Indian Limitation Act, 1877, 
and present suit was not barred by limitation, 

Munshi Qnhari Lai contra: 

I rely on the terms of section 7 of the Limitation Act, 
according to which the plaintiff must be in existence at the time 
from which the period of limitation is to begin, to enable him 
to avail himself of the provisions of that section. In this suit the 
plaintiffs were no^- in existence. In support of this I also rely 
upon Siddheesur Dutt v. Sham Ohand Nnndnn (2), Mrino 
Moyee Dehia v. Bhoobnn Moyee Debia (3), Gobind Coomar 
Ghowdhry v. H%ro Ghunder Ohowdhry (4), and Gobind 
Chandra Sarma Mazoomdar v. Anand Mohan Sarma 
Mazoomdar (5). 

These anthorities have not been overruled by any subsequent 
decidons. The change in the terms of section 7 of the present 
Act does not alter the law* We have now the words the right 
to sue ^Mn Article I 2 O 3 which is applicable to this suit, instead 
of in section 7 of the Act. 

Strachey, C. J. — The only question which we have to consi- 
der is whether the Court below has rightly dismissed this suit as 
barred by limitation. The suit was brought for a declaration, 
first, that an alisnation made in 1876 by a Hindu widow, the 
plaintiffs’ maternal grandmother Sabej Kiinwar, in favour of 
Miisammat Hanso was void as against the plaintiffs ; secondly, 
that a further alienation made by Hanso in 1893 to Kirpa Ram 
was also void as against the plaintiffs ; thirdly, that the plaintiffs 

O) (1821) 5 Barn, and Aid,, 204 j (3) *(18^4)23 W R„ C. R , 42. 

S. C , 24 B B , 325. (1866) 7 W. U , C R , 134. 

(2) (1875) 28 W. B., C, 28o (5) (1869) 2 B. L, B., 313* 
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are entitled after the death of their mother Musammat Mattra to 
possession of the property in suit. At the time of the alienation 
of 1876 by Sabej Knnwar, the plaintiff’s mother Musammat 
hlattra was the nearest living reversioner. She became entitled 
to possession of the property in 1889, when her mother, the widow 
Shbej Kunwar, died. She took no steps to question the aliena- 
tion made in 1876. She has been made a pro formd defendant 
to this suit, and in her written statement she pleads that she does 
not wish to question either the alienation of 1876 or that of 1893, 

Several questions have been discussed, which, in the view we 
now take of the case, it is not necessary to consider further, such 
for instance, as whether the plaintiffs could during the life-time 
of Sabej Kunwar have sued for a declaration in respect of the 
alienation of 1876, their mother Musammat Mattra being then the 
nearest reversioner, though having only an estate similar in nature 
and extent to that of the widow, and whether on the death of 
Sabej Kunwar in 1889, or on the further transfer made by Hanso 
to Kirpa Earn in 1893, any fresh cause of action for a declaratory 
suit accrued to the plaintiffs. As I have said, the only question 
which it is necessary to consider is whether this suit is barred by 
limitation. 

Admittedly during the life-time of Musammat Mattra all that 
the plaintiffs can claim is declaratory relief in respect of these 
alienations. It is clear that the suit does not fall within article 
125 of the second schedule of the Limitation Act, which refers 
only to suits brought during the life-time of the widow whose 
alienation is impeached. That article could not apply to the suit 
as regards the transfer made by Sabej Kunwar, who died in 1889. 
The only article applicable to the suit is article 120 which pres- 
cribes a period of six years from the time when the right to sue 
accrues. A right to sue for a declaration impugning the alienation 
of 1876, accrued to Musammat Mattra at the date of that alienation, 
and, having regard to artick 125, became barred in the year 1888, 
in the absence of any special circumstance extending the limitation 
period. The right of the present plaintiffs, the sons of Musammat 
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Mattra, to impugn that alienation accrued on one view of the 
law at their birth, and on another view of the law when, by the 
death ot Sabej Kunwar in 1889, they first occupied the position 
of next reversioners to the estate. It is, however, admitted that 
all the present plaintilFs were minors at the date of the institution 
of the suit which they brought in February 1894 They claim the 
benefit of section 7 of the Limitation Act, which has been held by 
the Privy Council in Phoolbas Koonwur v. lalla Jogeshur 
Sakoy (^1), to apply not only after the disability of minority has 
ceased, but during its continuance, to suits brought on behalf of 
the minor by his next friend ; so that in any view it would appear 
that, having regard to section 7, the suit cannot be defeated on 
the ground of limitation. 

It has, however, been argued that section 7 pre-supposes a 
right to sue in existence at the time of the institution of the suit, 
and that the fact that a suit by Musammat Mattra was long ago 
time-barred would operate as a bar to the plaintiffs, even though 
they are minors and notwithstanding section 7. In support of 
that contention the case of Ghhaganram AsHkmm v. Bai Motir 
gavri (2), has been cited. There the mother of the plaintiffs was 
originally the nearest reversioner. There was a sale of the pro- 
perty in suit in execution of a decree against the widow for a debt 
due by her husband, and in consequence the widow was disposses- 
sed in 1869. The nearest reversioner, the plaintiff’s mother, died 
in 1879. In 1883, the plaintiffs sued as reversioners, the widow 
being still alive, for a declaration that they were not bound by the 
sale, that the decree in execution of which the property was sold 
was collusive and fraudulent, and that they were entitled to the 
property on the widow’s death. One of the plaintiffs was a 
minor up to the year 1881. The other was still a minor in 1883, 
when the suit was brought. It was held that all right to sue for 
a declaration in respect of the sale and dispossession of the widow 
was barred in 1876, that is, whe^ both the plaintiffs were 
minors, under article 120 of the second schedule of the Limitation 

(1) (1875) L. E., 3 1. A., 7 , S. C., (2) (1890) I. L. E., 14 Bom., 512. 
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Act. The ground of the decision is thus stated at p. 615 of the 1899 
report ; — Cause of action having, therefore^ been given to the 
plaintiffs^ mother both by the sale and dispossession, no new 

cause of action can be held to have remained to the plaintiffs on 

their mother’s death. It could not have been the intention of 
fhe Legislature, in giving a right to sue for a declaration 
within six years from the accrual of the right, to give succes- 
sive rights to a series of successive reversioners to harass the 
alienees of an estate with repeated suits in respect of the 
same alienation. It has been held that when the widow 
dies, a new right of action (for possession) will be given 
to the reversioner then living, but, till then, at any rate, any right 
to seek a declaration possessed by any reversioner whose title to 
sue had accrued after the alienation must be regarded as derived 
from the person who was the heir-presumptive at the time of the 
alienation.’’’ Now, it is quite clear that such a reversioner does 
not in fact derive his title from the person who was the heir- 
presumptive at the time of the alienation. The judgment seems 
to me in effect to hold that although one reversioner does not 
derive his title from another and nearer reveisioner, he must be 
deemed to do so in ordei to avoid the consequence of the alienees 
of the estate being harassed by a multiplicity of suits. The rever- 
sioner derives his title, not from any other reversioner but from 
the last full owner of the estate, and I can see no justification for 
introducing a fiction to the contrary effect merely to avoid a 
result which the Court may consider inexpedient. That judg- 
ment, having regard to the passage which I have just redd, does 
not depend, as was suggested to us in argument, upon any special 
view entertained in Bombay as to the position in Hindu law of a 
daughter as being a full owner of the estate through whom the 
plaintiffs, in that case her sons, might have been held to claim. It 
follows a judgment of the Calcutta High Court mPefBhadSmgh 
V. OMdee Lall (1). In that case a Hindu widow was sued for 
acts of waste and alienatiSn alleged to have taken place during the 

a)(187l)l5W. E,€ B.^1. 
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lives of the mothers of the plainti:3®3 who were, Y^heii those act^ w#'*re 
committed, the next jieirs to the property . At the time when the 
sliecation complained of occarred, the mothers of ihc plaintiffs 
were alive and were then the next heirs entitled to property, 
and they might have brought the suit whhjli the plaintiifs h ivo 
now brought, but they did not do so. They allowed more than 
12 years to elapse, and this cause of action is not revived in favour 
of the plaintiffs who have since been born and have now arrived 
at majorityf^ That is to say, the piaintiffft* right of suit was held 
barred by the omission of their mothers to sue, throngli whom 
they did not claim, and it was assumed that the cause of aciion 
accruing to the plaintiffs^ mothers and the cause of action on which 
the plaintiffs themselves came into Court %vere one and the same, 
so that what barred the mothers would equally bar the sons. We 
have very carefully considered these two cases. It appe^jrs to me 
that they are contrary to well rocognizied principles, and that we 
ought not to follow tliem. If the neiirest reversioner could ])0 
held, as the Hindu widow has been held, to represent fully 
the whole estate, it would no doubt follow that the limitation 
which would bar that reversioner would bar other reversioners, 
just as a decree passed against the nearest reversioner would, in 
that case, operate as res judicata against the more remote. But 
so far as I know, that has never been held to be the relation in 
which one reversioner stands to anotlicr, and we are not, I think, 
at liberty to act on an ineorrect view of that relation in order to 
achieve the desirable result of preventing multiplicity of suits, 
A similar question has been considered with great fulness and care 
by Mr. Justice Mahmood in an iinreported oasQ^~-^Beni Prasad 
V* Eardai That case has recently been decided by the 

Privy Council in connection with the validity in Hindu law of 
the adoption of an only son; but tlie question of limitation 
w’^as apparently not raised by the defendants before the Privy 
^ Council ; it was disposed of by Mr. Justice ?lrdimood and Mr. 
Justice Young as a preliminary point in the appeal before them. 


* P. A. No. 35 of 1388^ deculod February 1892. 
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In that case there was an adoption by a Hindu widow in 1868» 
At that time the nearest reversioner was one Kedar Naih, He 
died in 1881^ a declaratory suit to impugn the adoption being then 
barred so far as he was concerned by article 118 of the li imita- 
tion Act. The plaintiff was the son of Keclar Nath. He was 
born in 1862, but until he became, on Kedar Nath^s death in 
1881, the nearest reversioner, he could not have brought a declar- 
atory suit to impugn the adoption. He brought such a suit in 
1886, it was found, within six years from the date on which he 
acquired knowledge of the adoption. So far it was clear that the 
suit was within limitation. But it was argued that as a suit by 
Kedar Nath when he was the next reversioner became barred by 
limitation long before his death in 1881, on which the plaintiff 
acquired his right to sue, the plaintiff^s suit was also barred. Mr. 
Justice Mahmood held, with the concurrence of Mr. Justice 
Young, first that one reversioner cannot he held to claim through 
or to derive his title from another, even if that other happens to 
be his father, but derives his title from the last full owner | 
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secondly, that the limitation which barred a suit by the nearest 
reversioner for the time being to contest an alienation or an adop- 
tion by a Hindu widow, would not bar a similar suit brought by 
another person after he became the nearest reversioner. Atp, 160 
of the paper book in that case Mr. J u^'tice Mahmood thus sums 
up his elaborate consideration of the question I think it is 
quite clear from what I have said that there is no authority, and 
there can be no reason in juristic principle for maintaining the 
proposition that the reversionary right under the Hindu law is a 
kind of heritable estate which descends from the father to the son, 
maintaining a kind of privity of blood for purposes of estoppel, 
the plea of res judicata, or the bar by limitation/^ Again at p» 
161, after referring to the ruling of the Full Bench in Mamphal 
Bai Y. Tula Kuari (1), he said: — Applying the principle of 
that case together with that^I have said as to the nature of rever- 
sionary right under the Hindu law, I hold that the circumstance 

a) ri883> I. n fi AIT . lift 



46 


BhA^-WAIv'TA 

SUKHI. 

StracJi-eUi 

€.J, 


TR^ TICDIAH LAW BBPOKTB, 

> L~ol. sxii. 

that the plaintiff’s father Kedar Nath, whilst being f]ie no-.,. 

reversioner, had allowed the period of limitation tnv. 

^ ^-u(.*a a 

to ehip^ie (.luring hi' lifo-iimo. <1 ogs not Ko • 

. - T . . . ^ ^ uarring the 

plaintiff's pr sent suit by limitilio.u/^ In suppor-: of hi'< n 

Mr* Justiee Mahmood refers by way of au;,Iot>'v in .• i 

of the Privy Council in Jumoona Dass?y(6 1 ' 

Bamasoo^iderai Bojssya Ghowdhrani (I), v/liore t . i ^ 

' * sli’ no 

^^xpressed a donot as to whether a deojoo in fy.. , ‘ 

adoption^passod in a suit hy a rc'versioner to set a^^ido ihe * 

is binding upon any reversioner cxeent ihc Dlaim Iff 

a deoision in siun a suit adverse to tlw ailopti 'vorl-'i 

the adoptive son as between himself and any other thin 

plaintiff. In a later Privy Oounoil ease not referrod^'\^ b° 

Mr. Justice Mahmood, Isri Dui Koir v. Mu,ssurr>at IT - i 

S’oerow (2), ihelr Lord^ips (at p. 157 of the report) 

strongly that such a decision y/onld not bo Ki‘nri: ' 

• 7 • j * 4.1 £ • *^-‘Uing as Tes 

jzmdcata m the case oi a no\Y reversioner. 

It V as further argued that, having regard to the term« 

section 7 of the Limitation Act, a plaintiff, to bo entitled to 

benefit of that section, must have been in axisteno'' -1 ^ 

disability at the time from ivhioh the period of 

commences, and that therefore a minor cannot avail 

tlie section in respect of a right of suit which came ^ 

before hi? birth. That contention in effect seeks to 

case the principle of section 9, that “ when onoo time Ins I 

run, no subsequent disability or inability to sue stops U 

support of that contention the folio wino" easo.- ‘ 

S^ddhes8ur Butt v. Sham Ghand TTundun (3) i^r, •. — ' 

Delia v. Bhoohun Moyee Delia (4), Gobini Ooomar''^Oh- 

V. Euro Ohunder Chowdhry (5) and Gobind 

Mazoomdar v. Anand Mohan Sarmn Mazoomdar f61 -xr 

those cases were decided with reference to the presont^L' n''- 

Act, and in none of them was tlie suit of the exiA* a 

■ (1) (1876) L. K, 3I.A.. 73. .%) (1874) 33 W 

(2) (1883) L. E., 10 I, A , 150. (5) f I86G) -? . C R., 43 

(3) (1873) 23 W. E., C. B., 285. (6) (1869) 2 A ^ ’r®* ‘ 
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that now before us. None of themj so far as I am aware, have 
been applied to suits brought since Act No. XV of 1877 
came into force for a declaration impugning the validity of an 
alienation made by a Hindu widow. They are cases of suits to 
set aside an adoption falling under article 129 of Act I X of 1871, 
which article has been replaced by the totally different provisions 
of article 118 of the piesent Act. Instead of straining the 
language of these decisions to meet a case of this kind, it appears 
to me to be safer to look to the precise terms of the provisions 
applicable to this present case, i.e., article 120 of the second 
schedule and section 7. As regards article 120, when the 
Legislature said that a suit may be brought six years from the 
time when the right to sue accrues, I think it clearly meant the 
right to sue of the plaintiff himself or some one through whom 
he claims, not a right of somebody else to sue through whom the 
plaintiff does not claim. The Legislature cannot have meant a 
right of anybody to sue, a right at large of some person w’^holly 
unconnected with the plaintiff. Similarly, if section 7 is read 
giving the terms used their ordinary and natural signification, 
I think the expression the period of limitation means the 
period of limitation for the plaintiff^s suit, the period of limitation 
tor the suit which the person under disability or some one through 
whom he claims is entitled to institute, not the period of limitation 
for a similar suit which some other person may have been entitled to 
institute. In my opinion nothing has occurred to deprive the 
plaintiffs, 'who are still minors, of the benefit of section 7 by 
extinguishing or barring their right to sue for a declaration in 
i^espect of the alienations of 1876 and 1893. I am therefore of 
opinion that the Court below ought not to have dismissed the suit 
as barred by limitation, but should have disposed of it on the 
merits. I think that the proper course is to allow this appeal, set 
aside the decree of the Court below, and remand the case to the 
Court of first instance for disposal on the merits. The plaintiffs 
are entitled to their costs* of this appeal. The other costs will 
^bide the result^ 
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Ksrox, J. — I also agree that the plea of limitation should not 
have been allowed, and concur in the order proposed by the 
learned Chief Justice. 

Blaik, J. — I concur in the order proposed by the learned 
Chief Justice and the reasons by which that order is supported. 

Banesji, j. — I have arrived at the same conclusion" as 
the learned Chief Justice. The lower appellate Court dismissed 
the suit as barred by limitation under article 125 of the second 
schedule of the Indian Limitation Act, 1877. As the suit was 
not one to set aside an alienation during the lifetime of the 
Hindu female who made the alienation, that article clearly did 
not apply. There being no other provision of the Limitation 
Act applicable to a suit of the kind brought by the plaintiffs, it 
was governed by article 120, which prescribes a limitation of six 
years, calculated from the date on which the right to sue accrued. 
I am of opinion that the right therein referred to is clearly 
the right of the plaintiff as defined in section 8 of the Act, and 
that the article does not refer to the right of a person other than 
the plaintiff. In the present case the right of the plaintiffs to 
(question the alienation made by Sabej Kunwar could arise at 
the earliest on their birth. During the whole of the period 
subsequent to their birth they have been under a disability, and 
consequently they are entitled to the privilege which is accorded 
to plaintiffs of that description by section 7 of the Act. The 
rulings of the Calcutta High Court on which the learned vakil 
for the respondents has relied, and which are referred to in 
detail in the judgment of the learned Chief Justice, had reference 
to suits of a particular description and were based on the peculiar 
phraseology of the Limitation Act applicable to those suits. I 
am unable to hold that by reason of their not being in exis- 
tence at the date of the alienation in question, the plaintiffs 
are not entitled to bring their suit at any time during the 
period of their minority, after the accrual of their right of suit. 
As regards the only other contention ‘which was raised in this 
case, namely whether the fact of the omission of the plaintiff's 
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mother to question the alienation marie by Sabej Kunwar barred 
the plaintiffs from maintaining the present suit, and the rulings 
by which that contention was sought to be supported, it is 
sufficient lo say that liiose rulings evidently proceed upon the 
assumption that one reversioner derives title from another, I am 
unable to hold that that is a true proposition under the Hindu law. 
There 1= no privity of estate between one reversioner and another 
qua reversioaeis ; therefore the act or omission of one reversioner 
cannot bind another, on the general pi inciple that no one can be 
bound by the act or omission of a person through whom he does 
not derive title. For these reasons I agree in the order proposed 
by the learned Chief Justice. 

Btjekitt, J. — I have arrived at the same conclusion. In my 
opinion no cause of action for the present suit accrued before 
these plaintiffs^ birth, and therefore it cannot possibly be barred 
by aoy limitation. 

Aikman, J. — I concur in the judgments of the learned 
Chief Justice and my brother Banerji, and in the order proposed. 

Appeal deoreed and cause remanded. 
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On appeal f loin tlie Higli Court for the Horth-Weatein Piovinces. 
jPara* 8 of the Letters Latent, 1866 — Memo al of a ^alc%l from the roll for 
reasonable cause — A conviction under section 471, Indian Lenal Code. 

A vahil of the High Court was convicted, under section 471 of the 
Indian Penal Code of fiaudulently u4ng as genuine a document which he knew 
to bo forged This was affix med on appeal, when the punishment to which 
he had been sentenced was reduced to two yens. 

The High Couit, while not allowing the piopriety of the conviction and 
sentence to be questioned, had considered whathei his culpability was such 
as to disqualify him for his piofession, and had decided in the affirmative, 
removing him from the toll, under para. 8 of the Letters Patent, 1866. 

Meld, that, in the present case, the conviction, followed by the sentence, 
was sufficient, without further inquiry, to justify the High Court in making 
that order. The appellant could not be allowed to have an indirect appeal 

-Lord Hobhovsb, Ilobd Mackagi-jectbh and Sib Kiohabu Covok, 
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against tlic judgment of felio Sessions Judge confirmed by the Htgli Couit 
Tlie judgment of Loid MinsficM m en pm le Broun^all (1) refeired to a* 
well explaining the disqualificition of % member oF the legal profesbioii tlixt 
attends such a conviction xnd sentence 

lit te Weate (2)^whcie die Couit of Appe il looked to !.ce "ftliat was the 
natuie of the offence i33d would not, as a mxitti of coixtsi# fetnlo a «ohci oi oft 
the ioll because he had been conviciod, clisiinguislud fiom tin picncni ( ise. 

lih re Dxtt qa Oharatt (.1), dexlt wulli nuclei stc-cion 12 of Act XVIII of ISTO^* 
refeiied to as a case whtie the natnic of the offence admitted of fiuihar 
inqmiy and also distinguished 

In regxid to the finiUfcyof the judgment of the IIis^li Comt in deciding 
the appeal fiom the conviction and sentence, Li re the pehhoa of Maerea (4) 
was lefeiied to. 

Afpbal flora an Older (4th January lb96) of the High 
Court (6) m the matter of a vakil of the C 3 iir(. 

The appellant was enrolled as a vakil on the 8tli April 1885, 
and praetibed till 1895. On the 9fch Aiignsl; 1896 lie was con* 
victed at the Sessions, at Allahabad, of an offenee under section 
471 of the Indian Pen^d Cole and was sentenced to a term of 
ligoioiis impiisonment for chree years. On the 1st N'ovember 1895 
his appeal was by the High Goiiri: with a reduction of 

the sentence to two years. The groiml of his conviction was tbe 
making use of an official copy, filed by him in tbe High Court, 
for the purpose of presenting an appeal from d decree of the 
Saharanpur Di^^trict Court, in which copy, as he knew, the date 
had been fraudulently altered, to make it appear that the appeal 
was not time-barred, as an fact it was. 

A question now rai«:ed on this appeal was wliethei the con- 
viction and the sentence of the Sessions Court, affiuned by the 
Court of Criminal appeal, siiffici'^ntly o4ablibliod the imtitne-^s 
of a vakil to belong to the legal profes-sion, forming a reasonable 
cause for his exclusion under para. 8 of the Letters Patent, or 
there should be further consideration of the degree of Ms culpa- 
bility as affecting the justice of his removal or suspension from 
praclicc. 

(1) (mS) 2 Cowpti’s Bep, 829. (4) (18 Jl) L. H., 20 I. A», 90 j I h. B., 

(2) (1893) L B., 2 Q. B., 439. 1§ All , 310 

(8) (1886) I. L. B„ 7 All, 290. ( 5 ) (1806) I. L. B , 18 AIL, 174. 
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The eonviotion and <=-entence had been brought to the notice 
of the High Court by the Eegistrar on the 26th November 1896. 
The proceed ingb theieiipon^ under the above para. 8^ the heaiing 
by the Chief Justice and five Jiiclge^^ and their judgment, aie 
repoited in Volume 18, p. 174, of the Indian Law Reports, 
'Allahabad series. 

The High Goiirc decided that the piopriety in law, or in 
fact, of the conviction, maintained by the Court of appeal, 
could nut be brought into question. That was final. They, 
however, oonbidercd it incumbent on them to consider whether 
there existed reasonable cause or not for removing the vakil 
from practice in the fact of the conviction itself. Their opinion 
was that the prisoner’s Counsel was not precluded from showdng, 
if he could, that the conduct of the vakil wa^ not such as 
to render him unfit to be retained on the roil, and that the case 
presented was that the Court should consider the degree of cul- 
pability involved in the act whiv.h constituted the offence in 
regard to his removal, or suspension, from practice. Their con- 
clusion was that ho had proved himself unfit to remain a 
member of an honorable profession, and that he must be excluded 
from it. 

The appellant obtained a certificate for appeal under section 
595, Civil Procedure Code. On this appeal, 

Mr, /.if. Branson^ for the appellant, refeirod to loi fe 
Weare (1), where I he Court had held that it had a discreiion to 
remove a solicitor or not to do so after a conviction. Also to 
In fe a soUoiio)% eoo parte the Incorporated Law Soctety (2), 
where the fact of the conviction of a practitioner was not taken 
to add necessarily to the gravity of his offence in regard to the 
question of his remaining on the rolL In re H%U (b) there 
referred to. In re Lurga Oharan, and section 12 of Act X VIII 
of 1879 (4), as reporled contained the expression of a former 
Chief Justice that the pleader m that case could behind the 


(1) (lb93) L. R.,2Q. B, 

{%} (1889) Cl Law Timtjh Rcp„ 
Q. B. B., 84i2. 


( 6 ) (18dS) lb Law Times Eep., 504: 
8QB,5i3. 

(4) (LbS^) I L. E., 7 All., 290* 
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order of the Crimitial Oourf. In re Billet (1) was also referred 
to. Afterwards on Jane 17th their Lordships^ judgment was 
delivered by Sib Richaed Couch : — 

This is an appeal against an order of the High Court of 
Judicature at Allahabad made on tlie 4th of January 1896 where- 
by it was ordered that the appellant's name should be struck 
the roll of vakils entitled to practice before the said Court and his 
certificate shonlcl be cancelled. On the 9th of Augn">t 1895 the 
appellant was found guilty by the Sessions Judge of Allahabad 
concurring with the assessors under section 471 of the Indian 
Penal Code of fraudulently using as genuine a documeit which 
he knew to be forged, and sentenced to be rigorously imprisoned 
for three years. He appealed to the High Court by which on 
the 21st November 1895 the conviction was affirmed and the 
sentence altered to two years’ rigorous imprisonment On the 
27th November 1895 the High Court ordered notice to be given 
to the appellant to show cause why he should not be removed 
from the roil of vakils and his certificate bo cancelled in cori'^e- 
qiience of the offence of which he had been convicted. On the 
3rd of January 1896 the ease came before the Chief Justice and 
five Judges of the High Court and it was held that the propriety 
in law or in fact of the conviction could not be questioned, but 
the Counsel for the appellant was not precluded from show- 
ing, if lie could, that the conduct of his client in the matter was 
not such as to render him an unfit person to be retained on the 
roll of the vakils of the Court. On the next day the same Judges 
in their judgment after stating the oireumsiances connected with 
the offence said that the appellant had attempted to deceive 
the Court by representing by means of a fiirged endorsement on 
a copy of a decree that an appeal was within time when he 
knew or must have known that it was time-barred ; that this 
offence was not committed by an ignorant man or by a new prac- 
titioner unaccustomed to the examinution of documents, nor in 
the hurry of the moment and withoiil due consideration, and 
(1) (1887) L. E., 12 App. Cas., 459. 
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made the order now appealed against. The printed case in this 
appeal for the appellant consists of a statement of the facts 
previous to the using by him of the forged document, the 
evicleiire of witnesses examined at the trial, and the judgment of 
the High Court on the 21st November 1895. Tiie reasons given 
for the appeal are flat the High Court was wrong in law in 
not allowing the propriety of the conviction to be questioned, 
that the conviction was not justified either in law or in fact, that 
the appellant did not fraudulently or dishonestly use the copy 
of the decree, that no reasonable cause liad been shown to justify 
his removal from the roll of vakils, and the evidence given on his 
trial did not prove any act or })ractiGe on liis part justifying the 
order for it. It is plain that the object of the present appeal is 
to have the judgment of the Sesdons Judge and of the High 
Conn on the appeal reviewed and reversed in substance if not 
in form. This ought not to be allowed. Jn effect the appellant 
would indirectij?’ have an appeal against the conviction when if 
he had petitioned for leave to appeal against it the leave would 
certainly have been refused. Ex parie Maorea (1). Mr. Bran- 
son, who appeared for the appellant, admitted that if this review 
of the conviction w^as not allow’od there were no extenuating 
circumstances that he could rely upon against the order. He 
referred to In re Weare (2). In that case a solicitor had been 
convicted by two justices of Bristol of being a party to the 
continued tise of premises as a brothel and sentenced to a term 
of imprisonment, which sentence was, on appeal to the quarter 
sessions, set aside, and a fine of 2QL substituted. An application 
was made by the Incorporated Law Society to strike his name 
off the roll, which w^as ordered by the Divisional Court, and he 
appealed from that order to the Court of Appeal, The Court 
looked at the evidence given at the trial to see what was the 
nature of the offence, holding that it had a discretion and would 
not as a matter of course strike him off the roll because he had 
been convicted. This is a ve?y different case from the present 
{!) (1891) L. B., 20 1. A., 90. (2) L. B., 1893, 2 Q. B., 439* 
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one. The jadgment of Lord RIansfiold in In re BrounsaU (1) 
quoted hy Lord Esber in his juclgLnent is more nnpropmto to 
the preseol case. Tliat was an applicalion to tlie Court to stnla'* 
an attornev off the roll, ha having been oonvicted bloaling a 
guinea, for which off euee he was seulenced to be bi'an led iu tlie 
hand and to be coniinod in the House of Gorroclion for 'nine 
inontl^s Lord Mcinsffeld said: This application is not in llie 

“ nature of a second trial or a ne^Y punidimont. But tlie ques- 
tion is wliethor after the conduct of this man (i e. in stealing’ 
the guinea — it does not say when^ vdiere or hovr — ) it is jjroper 
^‘that he should conliiuie a member of a profoshiou whicli should 

stand free from all suspicion and it is on this priiicapio 

^‘t!)at he is an unfit person to ptactise as an attorney. It is not 
by way of punishment, but the Court in such cases exorcise their 
discretion, whether a man ^Yllom they have formerly admitted, 
is a proper person to be continued on the roll or not. Having 
been convicted of felony we tliiiik the defendant is not a fit 
peiNon to be an attorney Lord Esher iu Wearers ease adds: 
There it seems to me is the whole law on the jua- ter laid down 
distinctly as can be, and in a way ihe propriety of which 
nobody, as it appears to me, can donbt.^’ The case in 61 Law 
Timeo 842 also referred to by Mr. Branson is only iu\ autliority 
that the Court has a disoretiou, Tlie case in 7 -4.11, 290 was under 
Section 12 of Act XVIII of 1879, which gives power to the High 
Court to suspend or dismiss any pleader iiolding <i -^orufic.ite wiio 
is convicted of any crimimj oifeiice implying a delect of cljarac- 
ter wl)ich unfits him to be a plea ter. It does nut appear in 
the report whether the Court considered lhat the eoavietion of the 
pleader of cliealing ^Yas wrong, or that in tlio exercise of its 
discretion he should not be suspended or dismissed. It was a 
case ^Yhe^e the nature of tlie offence miglit reasonably be inquired 
into. Their Lordships do not agree with the Cliief Justice wmere 
he says that ihe pleader^s Counsel W’'as entitled Lo go beliind the 
conviction in order to show that he1:iad committed no offence at 

(i) 3 Cowper^s Iluports, 829. 
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law. In the present case the conviction of forgery, followed by 
a sentence of two yeaiV rigorous imprisonment, is sufficient with- 
out further Iiiqiiiry to justify the Court in removing the appel- 
lant from the roll of vakiL and cancelling his certificate. Their 
Lordship^ will therefore humbly advise Her Majesty to affirm 
the High Court's order and to dismiss the appeal. 

Appeal disni9S9e(i. 

Solicitors for the Appellant : — Messis. Barrow, Rogers and 
MevilL 


APPELLATE CIVIL. 


Before Sir Arthur Siracl^ey, Kright, Chief Justice, and Mr Justice Kmos 
BASDEO (OrrENDANT) y. JOHN SMIDT aeb othees (PLAii^Tirrs) ^ 
CiDil JProeedure Code, Seciwm 51,578 — Plaint not signed or 

Ins authorised agent — JSfect of such want of signature — Plaint not 
%eeesi>arilg midSreaoh of contract — Measure of damages, 

Meld, iliat the mere fact that the plaint in a suit has not been signed by 
tbo plaintiff named therein or by any person duly authorized by him in that 
behalf as leqiiired by section 51 of the Code of Civil Piocodnre will not necor- 
sarily make the pUint absolutely void. A defect in the signatnio of the 
plaint, 0 "^ the absence of signatuio, whore it appeals that the suit was in fact 
filed with the knowledge and by the authoiityoX the pUintiff named theiein, 
may be w lived by the defendant, oi, if neces^aiy, cured by amendment at 
any stage of the suit, and, having legaid to section 678 of the Code of Civil 
Pi ocednre, is not a ground foi intcifeience in appeal. Pa jit Pam v. Kaiesar 
Math (1) and Mohini Molmn Pai v. Bungn Puddan Saha Pas (2) roferied 
to. Marghuh Ahmad v. Pfihal Ahmad (3) oven uled Mahabir Prasad v 
Shah Wahid Alam (i) distinguished, Katesar Math v Agggan (o) and 
Badri Prasad v. Bhagwah Phar (6) discussed. 

The plaintiffs sold to the defendant a ceitain numbci of cases of embroi- 
dered muslin. The defendant took deliveiy of some of the cases, but refused 
to take delivery of or piy for the lest. The plaintiffs re-sold the goods refused 
by the defendant, and bi ought a suit against the defendant for damages. 
MeJd» tint the propei^f damages was the difference between the contract price 


* Pocond appeal Xo 474 of 1897, from a decree of J E. Cill, Esq , District 
Judge of Cawnpur, diied the 29th Much 1897, eonfiiming a deciee of Eai 
Kishen Lai, Suboulinatc Judge of Cawnpur, ditod the 6th October 1896. 

(1) (1896) I. L K 18 AH, 396 (4;) (1891) Weekly ISTott* **?, 1891, p, 152. 

(2) (1889) I. L. K., 17 Calc , 580. • (g) (1894) Weekly Hotes, 189L p. 96 

(8) (1899) Weekly Notes, 1899, p. 55. (6) (1894) I. L E , 16 AIL, 240. 
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of the goods which the defendant had lefiised to accept, and the price lealizecl 
by the plaintiffs on the re-sale. Moll Schutfe ^ Co. v. Zuelmi CJiand (1) 
followed. Tide ^ Co. v. Malwmed Moi^bmn (2) dissented fiom. 

This was a suit to recover damages alleged to have been 

incurred by the plaintitfb by reason of the defendant’s ivfusd 
to take delivery of and to pay for certain goods which ho had 
contracted to purchase from the plaintiffs. The Court of •first 
instance (Subordinate Judge of Cawnpore) gave the plaintiffs a 
decree. The defendant appealed, but his appeal -was dismissed 
by the lower appellate Court (District Judge of Cawnpore). 
The defendant appealed to tho High Court, and there a new 
point was raised, which had not been taken in either of 
the Courts below, namely, that “the suit of the plaintiffs is 
defective in point of law and is wrongly framed and should 
have been dismissed.” This ground of appeal was explained at 
the hearing to convey an objection to the form of the plaint, the 
contention being that inasmuch as the person who had signed 
the plaint on behalf of the plaintiffs was not duly authorized so 
to sign on their behalf, the plaint was in effect unsigned, and 
there had never been before the Court any suit of which cogniz- 
ance could legally be taken. There was on the record no power 
of attorney authorizing the signature of the plaint and nothing 
otherwise to show that the person who signed it was authorized 
to sign within the meaning of section 61 of the Code of Civil 
Procedure. 

Mr. jB. Malcomson (with whom Pandit Sundar Lai) for the 
appellant. 

The suit ought to have been dismissed on the ground that the 
plaint was not signed by the plaintiffs or by anyone duly autho- 
rized by them in that behalf. No Civil Court can take cognizance 
of a suit without having before it in the first instance a properly 
constituted plaint, that is to say, a plaint which complies with 
the requirements of sections 49, 60, 61 and 62 of the Code of 
Civil Procedure. In this case the plaint was signed on behalf 


(1) (I8J)8) I. L. B., as Calc., 605 


(2} (1896) I. li* B.jk 24 Cailc«» 124» 
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of tbe plaintiffs by Mr. 0. G, Sanders, but Mr. Sanders was not 2399 
authorised to sign plaints, or this particular plaint, on behalf of baspe^ 
the firm. The plaint must therefore be regarded as unsigned. t?- 
This being so, the so-called plaint was, within the rulings of this 
Court, no more Ilian a piece of waste paper Prasad 

V. Shah Wahid Alam (1), Katesar Pfath v. Aggyan (2), 

Marglmh Ahmad v. Pfihal Ahmad (3). 

In view of the rule laid down in tbe last mentioned case, the 
Court has no power to amend an unsigned plaint or to allow 
amendment thereof. The defect is much more than a mere irre- 
gularity which may be cured by amendment: it is an absolute 
bar to the entertainment of the suit. Section 578 of tbe Code 
of Civil Procedure could not be applied, inasoiuch as there was 
here no suit before the Court of which cognizance could be taken 
or in the course of which any error defect or irregularity could 
possibly be committed. I would adopt the reasoning set forth 
in the judgments in Katesar Nath v. Aggyan and Marghuh 
Ahmad v. Nihal Ahmad* 

Babu Purga Oharan Saner j with The Hon^ble Mr. Oonlan 
and Mnnshi Mam Prasad^ for the respondents. 

I contend that the provision contained in section 51 of the 
Code of Civil Procedure as to signature and verification is a rule 
of Procedure merely and any defect in signature does not affect 
the merits of the case. In order to show that the omission to sign 
in compliance with section 61 will not lead to the dismissal of the 
suit it is necessary to show that tbe plaint was not the plaintiff^s 
plaint. In this case there is no room for such contention upon 
the admitted facts. If the defect had been pointed out it could 
and would have been remedied. The defect is certainly covered 
by section 578 of the Code. Moreover, the defendant by his plead- 
ings and conduct must be held to have waived the irregularity. 

There was a valid plaint as required by law, and any defect 
in the prescribed formality as to signature could be remedied 

(I) (1891) WeeHy Holes, 1891, (2) (1894) Weekly Holes, 1894 

pa 52 . p 95. 

(8) (3899) Weekly Holes, 1899, p. 55. 
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as ^^e]i as waiTecl. TI.o plaint viilioiit the sigiiatave not 
necessaiilj a pice? of waste p’per as eouf ended tor ou the other 
side. I rtly on lirtjd Sam v. Ilafesar ]s(dh (1) and Fateh 
Chanel v. Mamab Sat (2). The plamtilT, althoiig'n iie not 
have signed ihe plaint, is none the les. piaintitf iu the suit, and 
it cannot be contended upon the admitted ficis of tiiis case jiliat 
he has in any way or at any stage repudiated the pLiiiit 
as his. 

Stkaohey, C. J. — 'There are in substance tvo objections taken 
on behalf of the appellant. The first objoi, tion is not '■et forth 
in the memorandum of appeal, but upon an applioatioii made to 
us under section 542 of the Code of Civil Procedure, we allowed 
the learned counsel for the appellant to argue in support of it. 
That objection is that the plaint was not signed as it should have 
been in aocordanoe with section 51 of the Code, anl that conse- 
ijuently all the proceedings in the suit have been bad and void ah 
initio. Now, with regard to that objection, tiie plaiut purports to 
be signed on behalf of the plaintiffs by an advocate of this Court, 
who, as the Muusarim’s note shows, himself filed the plaint, and 
also by a gentleman named C. G. Sanders who purports to sign as 
“ agent for the plaintiffs, who are a firm of foreign merchants, 
residing out of, but trading within, British India. There is no 
finding which would justify us in holding that Mr. Sanders was a 
recognised agent of the plaintiffs wiihin the meaning of section 
S7 of the Code, so that the point considered in Maharanee 
Surnomoye v. Poohn Sehary Mundul (<}) and Soy Shunpat 
8mgh v. Jhoomuk Khanas (4) does not arise. Tuere is on tl e 
record no power of attorney authorizing xMr. Sanders to sign 
tlie plauit on behalf of the plaintiffs, and there is nothing 
w'hioh otherwise shows that he was so authorized within the 
meaning of section 51. The most probable reason why there is 
nothing of the kind on the record is that, until the point was 
raised for the first time in second appeal, the defendant apoears 


(1) (1896) 1. L. E., IS All., 896. 

(») (X 808 ) Weekly Kotes, 1898, p. HO- 


(■3) (1878)3 C.]:,.E„15. 
(4) (1879) 30. 679. 
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Bevi^r to liavo tlioiiglit of suggesting that Mr. Sanders was not 
anthorissed to sign the plaint^ or that theie was any sort of defeot 
or irregnkritf in the institution of the suit. There is no such 
suggestion in the dofondanfs wintten stiteme it, in the the 

jndgrneiith of the Courts bol >w, the d iondaiitk memorn dam of 
appeal in the lo'\^er oppeilate Court, or lii^ mcmoranJiioi of 
appeal to this Court. Noa^, in the fir t place, as I have «?aid 
already, the plaint is signol and ras filel by an advocate of 
this Court, who thus claimed to represnit the pLiintifFb Ucuned 
in the plaint. The deems ofl)oth the Courts below show tLtt 
throughout the trial of the suit in bolh Courts the same advocate 
apporrel and coidiietcd tlie case as r presenting the plaiiitilis. 
There is no pie-*, no suggestion, snll less any finding, that that 
advocate did not po^-esi in fict the aiithorily to represent the 
plaintiffs named in the plaint which heclximej throughout to 
possess. Oil the contrary if is oleir that the suit was throughoat 
contested entirely on the merits, and on the aasimipfioo of every- 
body that it was properly brought by the right parties. Under 
section 39 of the Code an advocate of this Court rlocb not depend 
for !iis aiitliOrity to repre'^ent a painv upon any document 
empowering I im to act. It appears to me iliat in the total 
absence of any finding, evidence or ‘^uggeo^ion to the contrary, 
it must be pro umod that the plain! iifs named in the plaint were 
thiooghout leprescnced m the suit by the counsel who claimed 
to represent them, and that the suit was there foie instuiitcd 
and CDiiducted throughout with the knowledge and authority 
of those plaiiitilis. Boxring tliis ia mind, I have come to the 
conclusion; first, that the defect in tbe plaint arising from mix- 
compliuxce with section 51 has been waived by the defendant, 
and that therefore the suit cannot on that ground be now 
dismissed. Secondly, that the defeot falls within bcction 578 of 
the Code, wliich^prohibils oiir iaterferoiice with the decrees below 
on the ground of any error, defect, or irregularity which affects 
neither the. merife of Ihe c-lso nor the jurisdiction of the Court. 
If it were necessary, I shoiiLl be prepared to hold, haying regard 
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to tlie judgment of this Court in Rajit Rcwi v. Katesav Nath 
(1), that we aiGj even at this stage, conrpcient iinder sc(‘Uon 53 
(p) of tlie Code to direct that the plaint be amended ])y the 
addition of The signaliire of the plain tifib or of any peisoa duly 
aulhoriiicd by tliem in that behalf. But for the rcasona wliich I 
have Incliiuted^ I am of opinion tliat any biicli amendment i-? 
unnecessary. The argument on behalf of the a])pci!aiit U shurtly 
this, tliat where a plaint is not signed in accoidance with section 51, 
not merely is there ^^aii error, defect or irregulaTityd-^ but there 
is no suit : the plaint is waste paper, and the Court has no suit 
before it which it can leg-dly decree. From tliis argument I" 
entirely clis-ent. Section 43 of the Code shows that a -suit is 
inslitiiteci by presenting a plaint to the Court or to the proper 
officer. The Code contains no definition of a plaint, but section 

50 shoW'S what a plaint substantially is, and states the various 
particulars which it must contain. It says nothing about 
signature, and in no wMy suggests that wiiat it dcs’ndbes as a 
plaint is not a plaint if it is unsigned or if the signature is in 
any ^vay defective. Section 61 deals with the signature and 
verification of the plaint. It places the signature and tlio 
verification on exactly the same footing. In that connection I 
observe that at pige 400 of the report in Rajit Ram v. 
Katesar Noylli. the Fall Bench of this Court ob->erved It 
would bo difficult to imagine any case in which a defective 
verification of a plaint could affect the merits of the casj or the 
jurisdiction of the Coiirt.^' There is nothing whatever in section 

51 to suggest thit, if its terms are not complied wdtii, the defoi.t 
stands on any different footing from the other defeofs mentioned 
in section 53 (h), or involves any other consequence tlian rejec- 
tion of the plaint if not amended in accordiiDce with an order 
for amendment, or that the defect cannot be ‘Waived like other 
initial irregularities, or that the plaint by reason of the defect 
is necessarily waste paper, or that there is no suit legally 
before the Court. The object of t!it) verification of Iho piahit 

(l) (iS9G) I, L. B , 18 Ail., 306. 
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is to fix upon the plaintiff the responsibility for the statements 

which it contains, and to afford a guarantee of his good faith. 

The object of the signature to the plaint is to prevent, as far as ^ 
possible, disputes as io whether the suit was instituted with the 
plaintiff^s knowledge and authority. I do not underrate the StracMy, 
importance of this : but there may be other ways of establishing 
the- plaintiff’s responsibility besitles signature ; and the fact that 
the Code contains no provision reqni'ing an appellant to sign 
his memorandum of appeal supports this view. In a work by a 
learned American author, Mr. Vanflect, “ The Law of Collateral 
Attack on Judicial Proceeding'^, tlim’e is stated what, I think, 
is the true principle as to verification, and ihe whole context 
shows that the principle is eqmlly applicable to signature, which 
section 61 places on the sime footing. At page 235 he says: — 

“ The statutes require many kinds of petitions to be verified. 

This includes generally all complaints and petitions in special 
proceedings, the bill in equity, the libel in admiralty, and, in 
some states, the complaint orpetiiion in all cas6«. Such verifi- 
cation adds no allegation to the pleading and tenders no issue. 

Its only object is to show the good faith of the petitioner. In 
other words, if he will not swear that he believes his cause to 
be just, the law does not care to bother with it. But when the 
adversary comes in, such verification is of no moment. It is not 
even evidence. The justice of the cause mn‘.t then be pioved by 
competent evidence. Like any other formal matter its absence 
is waived by a failuie to object. And if its entire absence does 
not affect the jurisdiction, of course, mere defects in it cannot.” 

Section 53 (b), (i) clearly shows that there may be a plaint 
within the meaning of the Code, although the plaint is not signed 
and verified as required by section 51. If such a plaint were 
‘■waste paper,” or not a plaint at all within the meaning of the 
Code, the section would not have called it a plaint and would not 
have provided for its amendment. It is only upon the plaintiff’s 
failure to comply within t£e time fixed by the Court, with the 
order allowing the amendment, that such a plaint has to be 
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rejected under section 54 (d). The doctrine that the plaint is 
waste paper because it is oofc duly signed in accordance with 
section 61 of the Code^ and tliat there is consequently no h*gal 
suit before the Court, is opposed to the judgments of thi'^ Court 
in throe connected luireporlel oase*^, i'irst Appeals Nos. 110, 126 
and 29 of 1895, in which the plaint wois, at the -^tage of first 
appeal, returaed for amenlmeut under feociion 63, on the groiiad 
that the per on who had signed it was !iot duly authorized in that 
behalf by his power of attorney. In the-e cise^ the objeotion 
was taken by the defendant in Iiis inemorindum of upped ; and, 
in two at least out of the three, w-as specifically pleaded by him 
and put in isme in the Court below, Taie dociriiiO that a pLiint 
not duly signed is necessirily waste paper also appetrs to me to 
be opposed to thejulginent of tne Privy Council ia Ilohini 
Mohan Dm v. Bangsi Baddan Saha Das (1). In tli it Octoo there 
were three plaintiffs named in the plaint as joint creditors Only 
one of them signed and verified the plaint. Somo time after the 
plaint was filed, the Court mide an order adding another of 
the joint creditors as a plaintiff, e/uleiitly on the view that he 
was not one already. The suit was dismissed on ilm ground that 
it must be regarded as instituted on the date of the order, and thxt, 
so regarded, it was barred by limitation. On appeal the Piivy 
Council set adde the dismissal, holding ih d aii the creditors 
became plaintiffs when the plaint wao filed, that the order was 
‘^merely waste paper, and that the suit was not barred. Their 
Lordships observed : — On the face of the pi fiats the three joint 
creditors are named as co-plaintiffs. The names of Gobiud Hai 
and Khettar Mohuu have not been struck out, nor did they, or 
either of them, attempt to repudiate the soils. There is no rule 
providing that a person named as a co-plaintiff is not to be treated 
as a plaintiff unless he signs and verifies the plaintd^ Observe, 
they do not say that a person named as a co -plaint iff need not 
sign and verify the plaint. Tliey could not have said so, for 
section 51 makes no distinction between a co-piaintiff and a 


(1) (1889) I. L. B., 17 Calc., 580, 
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single plaintiff, Wlmt tiiey say is, that it does not follow from 
his omitting to sign and verify the plaint that he is not to be 
treotod as a pLxintiif. They further indicate the considerations 
vhie'i, in tind ease, preveuied such a consequence from follow- 
ing. The persons in question xxere named as co-plaintiffs on 
the face of the pbint; their names had not been struck out; 
they had not attempted to repudiate the suit. In other words, 
there was no ret«oa to doubt that the suit was really their.., and, 
that being so, their omission to sign the plaint would not justify 
the Court in treating them as not plaintiffs. Nothing in the 
judgment turns upon their being joint creditors with the plaintiff 
who had signed, or upon any supposed authority in him to 
sign on their behalf. Several cases have been cited in support of 
the argument I am considering. The first was VahaUr Prasad 
V. Shah Wahid Alam (1). That case is, I think, clearly dis- 
tinguishable. The evidence tliere showed that the so-called plain- 
tiff knew nothing whatever about the suit and was not a party to 
its institution. The second case was Katesar Nath v. Aggyan 

(2) . It does not appear to me quite clear from the report 
whether the learned Judge held that there was no legal plaint and 
no legally instituted suit merely becau^.e the plaint was not signed 
in accordance wiii section 51. or whether he so held on the 
ground that there was no valid authority given by the plaintiff 
for the institution of the suit. My doubt arises from the learned 
Judge’s allusion to the case of Badri Prasad v. Bhagwaii Bhar 

(3) , which has nothing to do with the signing of the plaint, but 
relates only to the conditions under which a suit or appeal may 
be filed under a vakalatnamah. The case of Katesar Nath v. 
Aggyan was a decision of a single Judge of this Court, and 
if it means that, in ^11 cirenmstanees whatever, whether the 
plaintiff knew of and authorized the suit or not, whether the 
defendant waived the defect or not, and notwithstanding section 
678 of the Code, an unsigned plaint is necessarily waste paper, 

(1) Weekly Kotes, 1891, p. fgs. (2) Weekly Notes, 1894, p. OB, 

(S) (1894) I. L. R, 16 All., 240. 
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and a Court of a.p]5eal is at liberty to treat the suit ns no suit 
at allj ihcu, '^vith the greatest rospeut for tlie learned Jridge^ 
I cannot agree with him. The last ease on the point to 
which I n^ed refer is the case of Mur/jh^ob Ahonad r. A^ihal 
J/i-Tjmd (1). In that case not only did the defendant make uo 
objeci ion that the plaint was not duly signeclj but he expressly 
stated that lie desired the suit to be disposed of on the merits. In 
that suit also, so far one can gillier fi'oni the repoit, althougli 
the plaintilT had not signol the plaint, there seems to have been 
no doubt at all that the suit was insiitnted with his knowledge 
and aiitlioriiy, but it was held tluii, notMithstandiug th.eso facts, 
neither the Court below nor this Court had power to allow any 
amendment, and that the plaint must bs rejected. All I can say as 
to that case, in Vvhich no doubt it v/is held tliat the plaint in such 
cases was a piece of waste paper/^ and iliat there was no suit 
before the Court, h that: it appears to me to be wholly at variance 
with the three unreported decisions which I have mentioned, that 
in this conflict of authority it is open to me to adopt the view 
which I think right, and that I luihesiiatiogly prefer that taken 
ill the unieportcd cases. In my opinion, to dismiss a suit at the 
stage of second appeal upon a point of this kind never raised 
before by the defendant, would be to sacrifice the substantial merits 
and justice of the case for the sake of technicality, to an extent to 
which I could never agree. Although I do not say that an objec- 
tion founded on section 6l is always and necessarily one of pure 
form, I think that it Is so here, and that this objection therefore to 
the decrees of the Courts bolov/ must be over-ruled. 

The only other objection which has been ]ire33ed is tliat- the 
Courts below have ap^died a wrong principle as to the measure of 
damages. The damiges claimed are the dilference between the 
contract price of the goods wdiich the defendant rofu=:ed to accept 
and tiie price realized by the j)lainiiff3 on the re-sale. Thai 
claim is in accordance with the clause in the indent contract, 
which is admittedly indistingiiishabie from the clause under 
(1) WeeHy Notes, 1899, p. 55. 



ALLAHABAD SERIES, 


66 


VOL. XXIL] 


consideration by the Full Bench of the Calcutta High Court in 
Moll SeJmtte and Go. v« Luohmi Ghand (1). That case is exactly 
in point, and the only question is, whether we ought to follow it or 
the previous decision of the same Court in Tule and Go, v* 
Mahomed Hossa%n (2). For my part I have no hesitation in 
agreeing with the decision in the later case, and I adopt all that 
was said by the Chief Justice in delivering the judgment of the 
Full Bench, In this case, as in that, section 107 of the Contract 
Act has no application I think that the Courts below have 
taken the right view of tlie measure of damages, and that this 
appeal should be dismissed with costs. 

Knox, J. — Ftoo am of the same opinion, namely, that although 
the plaint in the case in which this appeal arises was not signed by 
the plaintiffs as required by section 51 of the Code of Civil Pro- 
cedure, the circumstances of tlie case raise a proper presumption 
that the plaintiffs have been privy to the suit thioiighout. 

As the learned Chief Justice has pointed out the plaintiffs 
were repiesented by an advocate of this Court. The appearance 
in and prosecution of the suit by such advocate can ue and must 
be taken to be an appearance by the plaintiffs themselves, espe- 
cially as it was never suggested until the case came before the 
Couit in Second Appeal that there could be any doubt upon the 
matter at all. 


1899 
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In First Appeal No. 170 of 1896, decided on the 22nd July, 
1898, a decision of which I was one of the Judges, and which 
more-over is a stronger case, inasmuch as it was a case in which the 
plaintiffs were not represented in the Court of first instance by an 
advocate, my brother Baneiji and myself were prepared to hold 
that the plaint might even in the appellate stage be amended 
and rectified, Marglmh Ahmad v. Nihal Ahmad (3), is an 
authority at variance with this ,• but I have heard nothing which 
leads me to differ from the view which I took in F. A. No. 170 
of 1895, In that case, the absence of the signature of the 


(1) (189S) I, L. R., 25 Calc., 505. (2) (1896) I. L. R, 24 Calc, 124. 

(6) (1899) Weekly Notes, 1899, p. 55. 
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plaintiffs was held not to be a defect which affected the merits 
of the case or the jurisdiction of the Court ; in my opinion no 
ground has been made out^ so far as this appeal is concerned; lor 
interference with the decrees of the Courts below. 

The only other question raised before ii% namely; as to dam- 
ages, was fully considered in the case of Moll Sehulte mid Go. v, 
Luchmi Chand (1); and I agree with the way in which it was 
then decided. 

Appeal dismissed. 


FULL BENCH. 


Before Sir Arthur Btraclie^, Knight ^ Chief Jmiiee, Mr, Justice Kmx, 
Mr, Justice JBanerji a%3> Mr. Jushce Aihman, 

LALTA PRASAD (AppniCANr) XAISTB KISHORE and othibs (Opposirs 

PABTIES).'*' 

Cioil Procedure Code, sections 102, 103, 157 — Order dimissing a suit for 
default of a^jgearanee— ‘Construction of order — Af plication for res* 
toratxon of smt-^B leadings — What constittiies mi Afpearance^’^, 

In construing an older alleged by one side and denied by ^be other to be an 
order under section 102 of the Code of Civil Procedure, the older will be consi- 
dered as an order under section 102 if, ax^art fioin the mere description which 
the Court gives of its action, and apart from the actual fact of the plaintiff's 
appearance or non-appearance, the leal meaning and substance of the Court’s 
action is, that it dismisses the suit on the view, Tvhether right or wrong, that 
the plaintiff appears and the defendant does not a ppear 

Where, his suit having been dismissed for default of appearance under sec- 
tion 102 of the Code, the plaintiff axiplies for its restoration, the defendant can- 
not contest the application in limine as one which cannot be entertained at all 
under section 103 by showing that at the time of the dismissal there was an 
ai»pearance by the plaintiff in fact or in law ; but as an answer to the applica- 
tion on the merits the defendant can raise the contention that the plaintiff was 
not prevented from appearing because in fact he did appear. 

It is not an appearance ” within the meaning of section l«i2 of the Code 
when the plaintiff is represented only by a pleader who is without instructions 
enabling him to proceed with the case, and who is merely instructed to apply 


•Eirst Appeal Ho. 22 of 1899 from an order of Bandit Rai Indar Harain, 
{Subordinate Judge of Earruhhabad, dated tbi® 23rd January 1899. 

(1) (1898) 1 1 B., 25 Calc., 505. 
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for an adjournment, ^hmihar Dai Dude v, Daiha KHthna (1) and Boonder^ 
lal V. G-ooTfrmad (2) approved. Mahomed Azeem-oohlah v. AH Duhsh (3) 
KasM Darshad v. Deli Das (4) and Kanahi Lai v. Wauhat Rai (5)referred to. 

This was an appeal under section 588 (8) of the Code of 
Civil Procedure from an order rejecting an application made 
under section 103 of the Code by a plaintiff whose suit had been 
dismissed. The suit was instituted on the 19th of May 1898. 
Issues were fixed^ and there were several adjournments of the 
hearing. On one of the adjourned dates certain evidence was 
taken^ that is, the plaintiff gave evidence, one of the defendants 
was examined as a witness for the plaintiff, two other wit- 
nesses were examined on the same side, and certain documentary 
evidence was filed. There was then a furiher adjournment for 
the purpose of obtaining the attendance of certain other witnesses 
for the plaintiff who were not present. There were other 
adjournments which need not further be referred to, and at last 
the case oame on for hearing on the 25th of November 1898. 
On that occasion the plaintiff was not present. There were 
present certain pleaders who had been engaged by the plaintiff, 
and also the defendants. The plaintiff’s pleaders probented on 
his behalf an application for adjournment of the suit on the 
ground of his illness and also the illness of a friend. The 
pleaders in presenting this application stated that they were 
unable to proceed with the case, apparently by reason of the 
plaintiff^s absence. The Court rejected the application for an 
adjournment and proceeded to pass the following order dismiss- 
ing the suit Up to the prebont this case has been adjourned 
four times since June 1898, on applications made by the plaintiff. 
Finally proclamations and warrants were issued for some of the 
plaintifl*^s witnesses, who have with difficulty been got to 
attend to-day ; but the plaintiff has been called, and he himself 
is not present, and his pleaders being unable to proceed with the 
case, have made this application for adjournment. In the 

(U (1897) L L. B., 20 All., 195. (4) (1875) K -W. P. H. C. Bep., 

(2) (1898) I, L. B., 38 Bom., 4M. 1875, p. 77. 

(3) (1878) H.-W, P, H. a Bep., (5) (1881) I. L. B., 3 Alb, 519. 

1873, p. 74. 
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application no reasonable cause is given for a^ijoiirnment^ Sick™ 
ness, or a friend being at the point of clcatli, is not a proper 
ground for non-proseciition, especially when no certificate of 
sickness has been prochiced It appears tliat for some reason 
there is intentional inaction on Iho part of ilio pluintiir. Under 
these circumstanees the case cannot remain pending. The Court 
cannot waste its time over the business of ‘mcli a negligent 
party. It is tiiereforo ordered tliat the claim of tlic plnie.tiif 
be dismissed for dcfralt of appearance and for wa.nt of prose- 
cution, with costs; the costs of tlie defendant to be borne by 
the plaintiff.” 

Ob. the 22iid of December 1898 the plaintiff applied for 
restoration of the suit to its original number, urging that there 
was in fact siifScient and reasonable cause for his not having 
prosecuted tlie suit on the 25tli of November. 

The defendants filed a counter application pleading (1) that 
the ease had not been dismissed in default of prosecution, (2) that 
the ease had not been decided ex x^arte^ (S) that the petitioner 
ought to have filed an appeal against the order of the Subordi- 
nate Judge, and (4) that no good reason for the petitioner's 
absence on the 25th November had been, or could be, sliowm 
The Subordinate Judge disallowed the plaintiff’s application 
on the ground that the order dismissing the suit was not in effect 
an order under section 102 of the Code, that it was a dismissal for 
want of proof, and therefore the plaintiff’s remedy w-as by appeal 
against tlie decree and not by application under section 108. 

Against this dismissal the plaintiff a]:)pealed to the High 
Court. 

Miinshi Gnlzayri Lai for the appellant. 

The order of the 25th November 1898 as rightly understood 
was an order under section 102 read with section 157 of the Code 
of Civil Procedure. It clearly says that the suit was dismissed 
for default of appearance and want of prosecution ” the evidence 
upon the record was not taken into’' consideration and the suit 
was not decided npon the merits. The Court in dealing with the 
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subsequent application under section 103 of the Code was not com- 
petent to go behind the order passed under section 102 and say 
that it was a wrong order and therefore an application under 
section 103 would not lie. The Court had only to interpret that 
order and to see whether it was really an order passed under 
section 102 and then to deal with the application under section 
103 on the merits. I submit that the order of the 25th November 
was in siib&tance and effect an order under section 102. The 
cireumstaiioes under wdiich it was passed were exactly those under 
which an order under section 102 of the Code would be legally 
justified. The pleaders who piesented the application for adjourn- 
ment on that date on behalf of the plaintiff-appellant were not 
instructed to go on with the suit in case the application was 
refused. The following cases were referred to : — 

Faml Ahmad v. Bahadur Singh (1), Hira Ba'h v. H%ra Lai 
(2), Mamtahal Bam v. Bameshar Bam (3), Shankar Dat 
Dube V. Badha Krishna (4)^ Bhimacharya v. Fakir appa (5)^ 
Adm%ni8fTator’’ General of Bengal v. Lala Dayaram Das (6)^ 
Zeinulahd^n Khan v. Ahmed Baza Khan (7), Jonardan Dohey 
y. Bamdhone Smgh (8)^ Bhagwan Da% v. H%ra (9), Shrimant 
Sagajirao v. S, Smith (10) Soonderlal v. Goorprasad (11). 
The cases in I. L. E. 20 Allahabad and 23 Bombay are exactly 
in point. There seems to be no conflict of authority upon the 
point that an im-instr noted pleader or counsel cannot represent 
a party in a court of justice. 

Pandit Sundar Lai for the respondents. 

Under section 157 of the Code of Civil Procedure if on any 
day to which the hearing of the suit is adjourned, the parties or 
any of them fail to appear, the Court may dispose of the suit in 
one of the modes provided in chapter VII of the Code, or make 
such order as it thinks fit. The 25th November 1898 was the 


(1) (1892) Weekly Xotes, 1893, p. 25. 

(2) (1885) I L. E,7AU., 638. 

(3) (1880) I. L. R., 8 All , 140. 

(4) (1897) LL R 20 All, 195? 

(6) (1857) 4 Bombay H. C , Rep , 206 
A, a .T. 


(6) (1871) 6 B L. B 688. 

(7) (1878) L. R. 6 I A., 233. 

(8) (189G) I L B, 23 Calc., 738. 

(9) (1897) LL B., 19 All, 355. 

(10) (1895) L L. B., 20 Bom., 736. 

(11) (1B9S) I. L. B., 28 Bom., 414. 
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date of adjourned hearing of the case. Documentary evidence 
had already been filed. The Coiirl, could either di'-miss the suit 
under section 102 of the Code, if the plaintiff did not appear^ or 
di'^X^ose of the case on the merits on the evidence on the record. 
In the latter ca<c the plaintilf’s roinedy is by way of appeal 
iihder section 510 of the Code^ and nut under section 103 of the 
Code. The plaintlff^s pleader was pre-eut befoie tlie Court. 
Wiietber Ins presence was appearance under section 102 of tlio 
Code or not depended upon the instructions he Imd received™ 
Soonderlal v. Goorprasad (1). There is nolhiog on the record 
to show that he had no instructions to appear. Tlio order of 
the 26th of November 1898; read with the order under appeal; 
shows that the Court did not dispose of the suit under chapter 
V JI of the Code, but on the merits. Therefore no application 
can be made under section 103 of the Code. There must be an 
order under section 102 of the Code^ before an appiicarion under 
eotion 103 can be made --Mahomed A^ieem-ool-lah v. Ali Buhh 
’2) and Parshad v. JDehi Das (3j. The case of Kanahi 

Lai V. Nauhat Rai (4) also supports this contention. 

Munshi Gulzcwi Lai in reply~The rulings j’cdied upon by 
die other side do not really decide the point arising in this case. 
Some of them are clearly distinguishable and the others, I con- 
tend, were not rightly decided. The opening words of sootioii 
103 make it abundantly clear that a court in dealing with an 
application under that section should not reconsider its order 
under section 102 of the Code. 

Strachby, C. J. — This is an appeal under section 588 (8) of 
the Code of Civil Procedure from an order rejecling an applica- 
tion by a plaintiff under section 103. The suit was instituted on 
the 19th of May 1898. Issues were fixed, and there were several 
adjournments of the hearing. On one of the adjourned dates 
certain evidence was taken, that is, the plaintiff gave evidence, 
one of the defendants was examined as a wdtness for the j>laintiff, 

(1) (1898) I. L ll., 23 Bom., 411. (3) "(1875) N.-W. P , H 0. R«p , 

(2) (1873) K P , H. C. Rep., 1875, p. 77- 

1873, p, 74. (4) (1881) T. L. E., 3 All,, 51f\ 
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two other witnesses were examined on the same side, and certain 
cloeomentary evidenoe was filed. There was then a further 
adjournment for the purpose of obtaining the attendance of 
certain other witnesses for the plaintiff who were not present. 
There were other adjournments which need not fnrthei be referred 
to^ and at last the case came on for lieariog on the 2oth of 
November, 1898. On that occasion the plaintiff was not present. 
There were present certain pleaders who had been engaged by the 
plaintiff, and also the defendants. The plaintiff^s pleaders 
presented on his behalf an application for adjournment of the suit 
on the ground of his illness and also the illness of a friend. 
The pleaders in presenting this application stated that they 
were nnable to proceed with the case, apparently by reason ol 
the plaintiff^s absence. The Court made an order rejecting the 
application for adjournment and also dismissing the suit. The 
earlier part of that order referred to the number of adjourn- 
ments already granted, and then continued : — The plaintiff 
was called and he himself is not present, and his pleaders, being 
nnable to proceed with the case, have made this application for 
adjournment. In the application no reasonable cause is given 
for adjournment,^^ The order went on to criticise the reasons put 
forward in the application, and to say that the plaintiff seemed 
to be ^^intentionally negligent.^^ The order oonclades with these 
woids : — Therefore it is ordered that the claim be dismissed for 
default of appearance and for want of prosecution, with costs.^^ 
It will be observed that the order makes no reference to the evid- 
ence, oral and documentary, which had already been taken in the 
case. We construe that order as an order passed under the earlier 
portion of section 157 of the Code. In other words, the Court, 
in our opinion, regarded the case as one in which the plaintiff 
Imd failed to appear at the adjourned hearing, and proceeded 
to dispose of the suit in one of the modes directed in that behalf 
by Chapter VII, that is, under section 102 of that chapter. 
V' e have arrived at this 43onstructioE by a consideration of the 
terms of the order as a whole, and more especially with regard 
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to three points. The first is the expression haghair haziri^ or 
default of appearance.^^ That is the exprebsioii which a Court 
ordinarily uses when dismissing a suit for default of the plaintiff^s 
appeaiancc. The second point is that if the suit had been diS“ 
missed otherwise than under section 102j one would have expected 
the order to have at least referred to the evidence previously 
adduced by the plaintiff. The third point is thal in awarding 
costs to the defendant the Court awarded half the pleader^s 
fees only, and in doing so obviously acted with reference 
to Rule 458 of the Rules of the 4th April 1894, which h appli- 
cable only to cases in which one of the parties does not appear, 
and which is not applicable where both parties appear and the case 
is decided after contest. We also construe that ord.er as meaning 
that the pleaders for the plaintiff, though present and applying 
for an adjournment, were not duly instructed for the purpose of 
proceeding with the suit, or instructed otherwise than for the 
purposes of the application. The order refers to those pleaders 
as unable to proceed with the case, that; is unable in consequence 
af the plaintiff^s absence; and when, notwithstanding the presence 
of the pleaders, it describes the suit as dismissed for default of 
appearance, we think that the Court was presumably referring 
to those cases in which it has been held that the mere physical 
presence of a pleader not instructed except for the purpose of 
applying for adjournment, is not an appearance in the suit in 
the sense of Chapter VII of the Code. 

That being our construction of the order, what next happened 
was that on the 22nd of December 1898 the plaintiff made an 
application under section 103 of the Code for an order to set the 
dismissal aside. The Court rejected that applioition on the 
ground that the dismissal of the suit could not be treated as a dis- 
missal for want of appearance of the plaintiff uader section 167 
read with section 102, but must be treated as a dismissal on the 
merits, and for want of proof, having regard to the fact that 
evidence had been taken and was on the record. The Court 
observed that the contention of the pleaders, that on the 25th 
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‘■>f Xovember tliej bad had do iiiamiolioas^ could D<it be main- 
tained. Ii;,ho',ve\er^ diJ not go into any evidence as to the nutiire 
oroxteDi of uio pleador'b iastraction-^ no doubt because, iu the 
vievr wiiicu it took of iiiiifc case^ that oriostion was not malcriaL 
liie Court iieid riiat as toe -uiv ha.d not been dismissed for 
(ieiaujt of appearance, tlie appiie«atioii under seorion 103 could 
not be mainlaiLied. it; tnerefore di-niissod the application, 
and the plaintiff jiow appeals to ns from thar decision. 

Tlie coirienlion of tlie plaintiff in this appeal is that the suit 
was in fact ciismitsed und-n* section lo7 ronl with section 102, 
and that his application iiiidor -ectioa i03 ought therefore to have 
been determined as suen an application properly made, and on the 
merits. lie Gonteiids tliai as !ie was not present on the 25tii of 
Kovember, and as Lis pieacicr.-^^ tlioiigii present, were not duly 
instructed in the suit, there ^Yab a dismis^^al of tlie suit for defaiiit 
of appeaiunce under section i 02. In support of that contention 
he relies on, amongst other authorities, the decision of tliis Court 
in Shankar Dat Lube v. Radha Krishna (l)aiid of the High 
Court of Bombay in Soonderlal v. Ooornra.sad (2). 

The dofeucLints support tlie decision of the ^ourt below. They 
conlend on tu o gromids tliat section 102, and therefore section 103, 
U not applicable to the ca.so, Tlie fir-.t ground is, that the order of 
dibiniasai does not. purport to bepa-sed under section 102, and on its 
true construction 3s not an order under that section. The second 
ground is That, even if the Court purported to act iinfler section 
102, or intended so to act, it could not; legally dismiss the suit under 
section 102, because there was in iawan appearance of the plaintiff 
within the meaning of section 102. It was further argued that the 
order dibimsbing the biut, a»s it could not be considered a legal 
order under section 102, must be treated as an order dismissing 
the suit m the ordinary way on the merits, or at all events not 
for want oi appearance, and that the plaintiff’^s remedy was not 
hy Why of application under section 103, but by way of appeal, 
Iu support; of this contention the learned advocate for the 
(1) (189-7) L L. B., 20 All, I9b* (2) (1898) I. L, B., 28 Boju., 4X4, 
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defendants cited, amongst others, the cases of Mahomed Azeem^ 
oohlahv^, Ali Bvjksli {V), Kashi ParshculY, Dehi Das (2) and 
Kanahi Lai v. Naubat Ral (3). 

The reply of the pLiinliff to this contention is, first, that the 
order on its true construction is an order of dismissal under section 
102 ; and secondly, that a defendant cannot, in reply to an appli- 
cation under section 103, be heard to say that an order purporting 
to be passed under section 102, was onp which the Court had no 
power to make under that section, or to contend for any reison 
that, contrary to tlic meaning and effect of thatorcler, the plaintiff 
had actually appeared when his suit was dismissed for non-appear- 
ance. 

Now in the first place, as I have already stated, we construe 
the order of the 26th of November 1898, as an order by which 
the Court intended to act and believed itself to be ar*iing imdor 
section 157 read with section 102. It is not necessary to repeat 
the reasons which I have already given for that construction. 
In the second place, what is the meiuiiig of the op'^ning words 
of section 103 of the Cole when a suit is wholly or partially 
dismissed under section 102?^^ Is it a dismissxl under section 
102 merely if the order say^ that it is passed under section 
102? Or is it only a dismissal under section 102, if, irres- 
pective of the language of the order, the suit was dismissed 
upon an actual non-appearance of the plaintiff in fact or law ? Or 
is the suit dismissed under section 102 if, apart from the mere des- 
cription which the Court gives of its action, and apart from the 
actual fact of the plaintiff^s appearance, or non-appearance, the 
real meaning and substance of the Courtis action is that it dis- 
misses the suit on the view, whether right or wrong, that the 
defendant appears and the plaintiff does not appear? Wo think 
that the third of these views is the correct one. The mere nam- 
ing of the section is not conclusive iboiigh, no doubt, it may be a 
useful piece of evidence in coustroing the order, which must be 

(1) (IS'ra) H.-W. F, H. c. Rep , (2) (1875) N.-W. P, H. 0. Rep,, 

1873, p. 74. ^ 1875, p. 77. 

(8) (1881) I. Ii* R., 8 AIL, 518. 
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read and construed as a whole. Bat, although the Court may 
describe an order of dismissal, as being made under section 102, 
the order, taken as a whole, may show that the des(ription is an 
error, and that the Court was not really dismissing the suit on the 
view that the plaintiff was not appearing. So, too, if section 102 
is not named, and oven if some other section, whether section 
158 or any otlief, is mimed, still it may be that that is a mere misdes- 
cription, and that nevertheless the real reason for the dismissal is 
that in the Court’s view the defendant appears and the plaiuliif 
docs not appear. In such a case, notwithstanding the misdescrip- 
tion, there is in substance and in fact a dismissal of the suit for non- 
appearance of the plaintiff, and therefore a dismissal under section 
102, although that dismissal may be absolutely wrong, either 
because the Court was mistaken in sujiposing tliat the plaintiff did 
not appear, o • for any other reason. If the Court was mistaken 
in supposing that the plaintiff did not appear, still, whether the 
mistake was one of fact or of law, the appearance would not make 
the dismissal one not ordered under section 102, it would only 
make the dismissal under that section a wrong one. In other 
words, a suit is dismissed under section 102 if the dismissal is based 
on the state of things contemplated in that section, that is, if the 
Court’s reason for the dismissal is its view that the plaintiff has 
not appeared. 

If that is the correct view of the meaning of the opening words 
of section 103, referring to a mit being dismissed under section 102, 
it follows that a plea by the defendant, in answer to the plaintiff’s 
application under section 103, that the order nnder section 102 was 
illegally made, is irrelevant. Section 103 allows the plaintiff to 
apply for an order to set the dismissal aside, where the suit has 
been in fact wholly or partially dismissed nnder section 102. If 
there has been such a dismissal in the sense I have explained 
whether right or wrong, the plaintiff is entitled to apply to the 
Court to sot it aside, aud it is no answer to such an application to 
say that the order sought to be sot aside was illegal for any 
reason whatever. Therefore the defendant cannot contest the 
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application in limine as one which cannot be enieitained at all 
under section 103 by showing that at the time of the dismissal 
there was an appearance by the plaintii in fact or in law. Bat 
what can the defendant do? He is entitled to meet in any 
way that is relevant the plaintiff^s allegation^ which ib the only 
ground on which such an application can ^iieeeed^ that the plain- 
tiff was prevented by any sufficient cause from appearing when 
the suit was called on for hearing. In order to succeed the 
plaintiff must prove that he was so provenied from appealing. 
The defendant may prove thai the plaintiff was noi pi|evenled 
irom appearing. Those terms would undoubtedly |3ove^ ^^ 
contention by the defendant that the plaintiff was notpr 
from appearing because, in fact, he did appear, so thtrne 
contention that there was such an appearance in fact aid ihich 
though it cannot be used as a bar to the applioaton ador 
section 103 in hmine would still be material on he |)eat 
of the application and as a giound for dismissing itund/tion. 
section. «wor(l 

Now in the present case the plaintiff did not a)rtiall^»ar ia 
person. If he appeared at ail, it was by his pieac'^ectiosl, If 
his pleaders were not duly instructed and all 

material questions relating to the suit, if they^/*^^u2, if, irre^ only 
to apply for an adjournment, then W^^dismisseueedos 

that according to the authoiities,_and: Ongfo 

Shankar Dot Dube v. Madha Krishn^ SoonderlWl v. 
Ooorprasad, with which we agree, the not app^lar at 

all. Therefore all dependfe on two 'qnestions : first, ■we:^e the 
pleaders duly instructed in the sense of these authorities and, 
secondly, if they were not, and if consequently there wais no 
appearance by the plaintiff on the 25th of November 1898, was he 
prevented by any sufficient cause from appearing ? 

These questions have not been considered by the Court 
It did not consider them because of the erroneous view which it 
formed of the nature of the order of dismissal. It should have 

* i«( 

treated that order as a dismissal of the suit under section 102, and 
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disposed of the application solely •with reference to the circnm- 1399 
stances contemplated by section 103. The order must be set aside — 
as in effect passed on a preliminary pointy and the case must go Pbasab 

back to the Court for the application under section 103 to be dis- kIot 

posed of on the merits* In this judgment I have not thought it ^^shobb. 
necessary to discuss in detail the various cases that have been cited. 

If any of them^ being decisions of this Court, and especially the 
cases reported in N.-W. P. H. 0. Eep., 1873, p. 74, N.-W. P. H. 

0. Kep., 1875, p* 77, and I. L. E., 3 All., 519, contain anything 
inconsistent with the views expressed in this judgment, they must 
be considered overruled to that extent. The appellant will have 
Ms costs of this appeal. The other costs will abide the result. 

Ki^Ox, J . — i fully agree with the order proposed and with 
the reasons given for the same. 

Banerji, J ,~I am of the same opinion, but desire to make 
a few observations. Two points have been conceded, and in 
my opinion rightly conceded, by the learned advocate for the 
respondents. The first is that if the dismissal of the plaintiff ^s 
claim was in fact and in law a dismissal under the first part of 
section 157 of the Code of Civil Procedure, that is, a dismissal 
under section 102 , on the giound of the plaintiff^ failure to 
the adjourned heaiing of the suit, the plaintiff has 
a remedy under section 103. The second point is, that the meie 
presence of a pleadei* at the hearing is not an appeal anoe within 
the meaning of the Code unless the pleader was duly instructed 
and able to ansiver material questions relating to the suit. On 
both those points the course of rulings in this Court in recent 
years, and in the other High Courts is to the effect that in 
the former case an application can be made under section 
103, and in the latter, that the party represented by a pleader 
without instructions must he deemed not to have appeared. 

There is no reason to depart from this consensus of rulings. 

The learned advocate for the lOopondents contends that whenever 
an application is made ryrder section 103, the first question 
to be determined is, whether tfie order which is sought to be 

• 11 
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set aside coaM legally liave been made under section 102. Witli 
ibis oontention, and the niiing? -irhica support it, I am tinabio to 
agree. Wliat tbo Court lias to dotcriidne is, wlietlior the order of 
dismiss -.1 was, in fact, made under section 102 ; that is, whetlier it 
was made on the ground tiiat the plaintilf did not appear and tiie 
defendant did appear, not whether tliat order was rightly or legallr 
made. “When a Court has dismissed a suit on the ground that the 
defendant has appeared and tlie plaintiff Jias not appeared, that is a 
dismissal under section 102, and an application can be made under 
section lOd to set aside such a dismissal. The plaintiff’s success 
upon that application depends on bis ability to prove that he was 
prevented by any sufficient cause from appearing when the suit 
was called on for hearing. The defendant may, for the purpose 
of showing that no such cause existed, pi'ove that, in fact, the 
plaintiff had appeared, and that he was not prevented ]>y any 
sufficient reason from appearing at the hearing : but that is a ques- 
tion which must be determined for the purpose of considering 
whether the plaintiff has boon iible to substantiate his application 
under section 103 to set aside the dismissal. In thi'S case, as has 
been shown in the judgment of the learned Chief dnstice, the 
Court did, in fact, dismiss the suit on the ground that there was 
no appearance on behalf of the plaintiff. That being so, the 
plaintiff was entitled to apply under section 108 for the setting 
aside of that dismi«3al, and the Court below was wrong in refus- 
ing to entertain the application. I agree with the order proposed 
by the learned Chief Justice. 

Aikmax, J. — I also am of the same opinion. The learned 
Subordinate Judge says that the order of dismissal which was 
passed on the 25th November, 189S, amounted to a dismissal for 
want of proof. I am clear tliat this is a mistake. It would have 
been open to the Subordinate Judge in the present case to say that 
the evidence on the record was insufficient to prove the plaintiff’s 
ease, and that therefore the suit was dismissed. Had he said 
80 , that would have been a decree ^against which the niaintiff’s 
remedy would have been by way of appeal. But what he did say, 
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was that the suit wab dismissed for default of appeaiance. That 
is clearly an order passed under llie £rtA part ot section 167 read 
vith section 102 of the Code^ and the plaintiff adopted the proper 
course by applying under faection 103 tor an oi'der to set the dis- 
missal aside. The argument that because the Court may have 
been mistaken in thinking that tliere was no appeaiance b} the 
plaintiff, the order niiifit be taken to have been one not pa'-<*ed 
under section 102 is, in mj opinion, utterly ialliuious, and I 
f^ould dhsent from an) thing there may be in the judgments ci^ed 
vhich would suppoit such leasoning. I coiKiir in the order | ro- 
po^ed. 

Appeal decreed and cause remanded* 


APPELLATE CIVIL. 


Before Bir Arthur Btrachey ^Knight, Chief Justice^ and Mf* Justice Bmerj% 
BHAX XUNWAE and anotheb (opposite pasties) v MAHTAB SINHH 
AND OTHBBS (oBJEOTOES) * 

Ctxiil Brooeilure Code, Section 2ir — JBxecution of decree Sale tn exeouHon 
Decree satisfied — Amendment of decree in favor of jndgment-dehtoi s 
•^Apjpheation hg judgment •dehtors to recover surplus from decree- 
holders 

Wheie by a sale in execution tbe decree as it stood at the time when 
execution was taken out had been fully satisfied, but the decree was afterwards 
amended at the instance of the judgment-debtors, and in eonsc<iuenc8 of the 
amendment the decree-holders were found to have realized more from the 
judgment-debtors than they were entitled to, it was held that it was competent 
to the Judgment-debtors by application under section 341 of the Code of Civil 
Procedure to recover such surplus from the decree-holdeis. 

This was an appeal under section 10 of the Letter^? Patent 
from the judgment of a single Judge of the Ooart. The facts of 
the case, so far as they are necessary for the purposes of this 
report, appear from the judgment, which was as follows 

This appeal relates to a decree bearing date the 25th July 
1895. Of that decree the ancestors of the present respondents 

♦ Appeal y©. 11 of 1899, under section 10 of the Letters Patent. 
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^QVQ decree-holders, and tlie ance&iors of tlie present appellants 
were the judgment-debtors against whom the decree ran. The 
decree wa^ a decree for sale passed under section 88 of Act No. 
ly of 1882. The order absolute for sale had followed in duo 
eourc>e, the property was sold, and the proceeds of the sale dealt 
with as provided by section 88. The amount due had been paid 
to the plaintiffs, whea the judgment-debtors discovered that there 
was an error in the decree, applied for amendment and got the 
decree amended. The result of the amendment was the discovery 
that a sum of Ke. 500-11-4. had been paid to the plaintiffs in 
excess of what was due to them under the decree as now amended. 
Tiie judgment-debtors then applied under section 244 of the Code 
of Civil Procedure to recover this sum in the execution depart- 
ment. Their application has been dismissed on the ground that 
the loss is due to the negligence of the appellants.^’ 

The single Judge thereafter proceeded to dismiss the appeal 
before him. The appellants appealed under section 10 of the 
Letters Patent. 

Mr. D. A. Banerj% and Babu Saiish Gh^ndar Bmeiji for 
the appellants. 

Pandit Moti Lai for the respondents. 

Stbaohey, 0. J., (Baxerji, J., concurring).— We are of 
opinion that this appeal must be dismissed. xU the same time we 
are unable to coocur in the view of the law on which the learned 
Judge has dismissed the appeal to tais Court. The learned Judge’s 
view ^V3^s fcliL. lie consilered thai where there Iwd been a sale 
in execution oi a decree, and by that sale the decree as passed was 
fully discharged, but the juJgoient-debior afterwards obituaod an 
amendment of the detree, and ihe decree a-^ amended =^howed that 
the decree-holder had realized at the -.ale more than he was entitled 
to, ihe jiidgment-clebior had no right under .section 241 of the 
Code of Civil Procedure to apply to recover the excess realized. 
We cannot agree with that view at all. It appears to us that the 
question whether the deoree-hokler had realized more than he was 
entitled to under the decree as it finally stood, was nndoubtediy 
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a question relating to the execution, clisojarge or ‘satisfaction 
of the decree, and that therefore under section 244 the judgment - 
debtor entitled to apply for the recovery of what the deoree- 
holder had taken in exces,. The learned Judge ays « As soon 
as the decree ceised to subsist see tioii 244 had no ajjplication.” It 
would, we think, be impossible to maintain that after tne sale in 
execution, the decree ceased to subsist in the sense that no amend- 
ment of it could be made, and if so tlie answer is that as soon as 
the decree was amended, and the amendment showed that the 
decree-holder had realized too much, the application of section 
244 was revived. So long as tliere is no question which can be 
raised under section 244, that section, of course, could have no 
application ; but as soon as any such question arises the section 
again becomes applicable. Take the conver-e ea^e. Suppose that 
after the execution sale it axipoarcd that the decree awarded loss to 
the decree-holder than he ^yas entitled to according to the judg- 
ment. Surely he could apply, notwntbstanding the sale, for an 
amendment of the decree so as to entitle him to r( cover in execu- 
tion the full amount decided in the judgment to be due to him, 
and, if the amendment Wore made, surely he could then execute liis 
decree for the bal.inoe due, and any application for such execution 
would be made under section 244. If so, the judgment-debtor, in 
tbe converse case of too much having been realjzed, can equally 
apply for amendment and afterwards recover tbe excess under 
section 244. According to the principle laid down by tbe learned 
Judge, neither the judgment-debtor nor the decree-holder would 
have any remedy under sections 208 and 244, and a separate suit 
would be necessary, if it were discovered that too much or too 
little had been realized at the sale in consequence of a clerical or 
arithmetical ei’ror in tlie decree. Section 244 was intended to 
make a separate suit unnecessary in such ca'-es. 

On other grounds, however, we think that the appeal must fail. 
The whole question is whether the decree-holders in fact realized 
Rs. 600 odd in exceas of what they were entitled to. That is a 
question of the constructiou of the decree for sale under section 
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88 of the Transfer of Property Act, That decree provides 
for future interest. It does not expressly state that the fiitnre 
interest is payable until realization, but it does not state that it is 
to stop at any earlier date. Therefore, unless there is anything to 
preclude us from so doing, we must construe the decree according 
to the recent Full Bench ruling inBakar Sajjad v. Ud%t Wmain 
Singh (1), as a decree m accordance with section 88, that 
is, as a decree awarding interest until the date of realization. 
On that view of the decree the decree-holders have not realized 
too much, and this application of the judgment-debtors must 
fail. Then is there anything which does preclude us ffom 
applying the principle laid down by the Full Bench ? The 
only thing which, it is suggested, precludes us is an order 
passed on the 4th of December, 1897, on the judgment-debtoPs 
application, by which the Court amended, not the decree under 
section 88, but the order absolute for sale under «eetion 89. 
Of course, the decree to be executed was the decree under 
section 88, and no alteration of the order absolute could affect 
the rights of the decree-holders under that unamended decree. 
But it is said that the amending order placed a construction 
on the decree under section 88 to the effect that interest beyond 
six months from the date of the decree should not be allowed. 
It is suggested that we are bound to construe the decree uiider 
section 88 according to that coristriiotion and not on the construc- 
tion which would be right according to the Full Bench decision. 
We do not think that the order of December^ 1897, has any such 
effect. It was not an order passed in execution proceedings, nor 
an interlocutory order which could have an effect analogous to 
that of Tes judicata in accordance with the well-known rulings 
of the Privy Council. At the time when it was made, execution 
proceedings had been completed by the sale. It was not until 
some time later that proceedings in execution were resumed by the 
pre«^ent application under section 244. We do not think that the 
principle of the Privy Council rulings can be held to cover an 
(1) (1899) I. L. B.> 21 All, 861. 
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order of this kind. It is difficult, indeed, to say under what pro- 
vidon of the law the order was made. It cannot be regarded as 
an order under section 206 of the Code, because the Court did 
not profess to act on any ground stated in that section. Nor can 
it be regarded as an order of reviews We think that the principle 
kid down in the Full Bench ca«e must be applied; that the decree- 
holders did not realize anything in excess of what w’^as due to 
them under the decree, and that this appeal of the judgment- 
debtors must be dismissed with costs. 

Appal dismissed^ 
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Before Mr. JuUice Saner ji 

ZUBEDA BIBI (DErENBANX) SHEO CHAEAN (PMiirTirF.)« 

Act Ifo XJJo/ 1881 fAT.-TF F Bent Act), — A^phcation for ejectment ai» July^ 12, 
a tenant -^Suli>eqiient smt for ejectment as a trespasier-Sstoppel — ~ — — 

C%ril and Bevenue Courts'-- Jurisdiction 

Meldy til it the meie fact of a plaintiff in i suit for ejectment in a Civil 
Couit Invmg on a previous occasion applied to the Revenue Comt for the 
ejectment of tiio dcfend'int would not estop him fiom asserting that the 
defendant was nnlawfully in possession, that is as a trespassci. 

The plaintifl in thi:^ case ivas the purchaser of the rights of 
the mortgagor in certain property w' icii was the subject of a 
usufructuary moitgage. The defend nt, Ziibeda Bibi, was the 
repre-jenfative in intciesi of the mortgagees. The plaintiff 
redeemed the morigige by dvpo-it of the whole mortgage money 
in Court, and obtained possession of the mortgaged property 
with the exception of four plots of land on which the mortgagee 
during the continuance of the mortgage had planted trees. The 
plaintiff accordingly brought the present suit for the recovery of 
these four plots. 

The Court of first instance (Mim^fif of Basti) decreed the 
plain liff^b claim. The defendant appealed and urged, intm* alia^ 
that the suit was not cognizable by a Civil Court because on a 
former occasion the plaintiff had sought to eject the defendant as 

’^'Second Appeal ISTo, 196 of 1899 from a decree of Maulvi Syed Jafar 
Husain Klian, Subordinate Judge of Goiakbpur, cUted the Slsfc December 1898, 
confiming a decree of Mr, H. DSvid, Munsif of Basti, dated the 6th Novem- 
ber 1897. * 
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a tenant by proceedings under the N’orth- Western Provinces^ Rent 
Act, 1881. This was so ; hut in those proceedings the Board of 
Revenue had found that the relation of land-holder and tenant 
did not siibsiss between the parties, and had directed the plaintiff 
to seek his remedy in a Civil Court, The lower appAlate Court 
(Subordinate Judge of Gorakhpur) dismissed the appeal confirm- 
ing the decree of the Court of first instance. 

The defendant threiipon appealed to the High Court. 

Munshi Sarihans Sahai^ for the appellant. 

Pandit Moti Lai Sehru (for whom Pandit Tej Bahadur 
Sa;pru)^ for the respondent. 

Banerji, J, — ^This is an untenable appeal. The plaintiff 
respondent is the purchaser of the rights of two persons who 
mortgaged certain property to the defendant appellant. The 
amount of the mortgage was deposited by him in Court, and was 
withdrawn by the mortgagee in full discharge of the mortgage. 
The mortgagee delivered po'^session to the plaintiff of the whole 
of the mortgaged property except a grove which is claimed in 
this suit. The Courts below have decreed the claim. The first 
contention urged in this appeal is that the suit is cognizable by a 
Court of Revenue and not by the Civil Court. That contention 
is based upon the argument that the plaintiff, by reason of his 
having applied to the Revenue Court for the ejectment of the 
defendant under section 86 of Act No. XII of 1881, is precluded 
from denying that the relationship of landlord and tenant exists 
between him and the defendant. It appears that the plaintiff did 
issue a notice for the ejectment of the defendant under section 36 
of the Rent Act. That notice was contested, and in the result the 
appellate Court held that the plaintiff was not entitled to eject 
the defendant under the proceedings taken by him in the Revenue 
Court. The order of the Board of Revenue, which is the only 
ordei on the record of this case, is to the effect that the plaintiff 
ought to seek his remedy in the Civil Court. From that order 
it is clear that the Revenue Court did jaot find that the relation of 
landlord and tenant existed between the parties. The mere fact 
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of the plaintiff having applied to the Revenue Court for the 
ejectment of the defendant does not estop him from asserting, as 
he has done in the present suit, that the defendant is unlawfully 
in possession, that is as a trespasser. The application made by 
the plaintiff in the Court of Revenue did not amount to anything 
more than an admission which was rebuttable. In this case he 
asserted that the defendant, after having received the mortgage 
money, had no right to continue in possession of a part of the 
property, and that she was thus in possession as a trespasser. A 
suit brought upon such an allegation can only be brought in the 
Civil Court. It has been found that the relation of landlord and 
tenant does not exist between the parties. It was never stated in 
the pleadings that such relation subsisted between the parties. 
The only ground upon which the defendant contended in the 
Courts below that the suit was not cognizable by the Civil Court 
was the ground stated in the first plea in the memorandum of 
appeal to the lower appellate Court, namely the fact that the 
plaintiff had issued a notice of ejectment under section 86 of Act 
No. XII of 1881. Upon the allegations made in this case and 
the findings of the Court below this was a suit which was ex- 
clusively cognizable by the Civil Court. The lower appellate 
Court has found that the grove in question was planted during 
tlie time when the defendant was in possession as an usufructuary 
mortgagee, and that it is thus an accession to the mortgaged pro- 
perty. It has found that separate possession and enjoyment of 
the grove without detriment to the principal property is not pos- 
sible. It has further found that the planting of the grove was not 
necessary to preserve the property from desiructiou, forfeiture, 
or sale, and that the grove was not planted with the consent of 
the mortgagor. Consequently under section 63 of the Transfer 
of Property ict the mortgagor is entitled to obtain delivery of 
possession over the accession made to the mortgaged property. 

It is true that the lower appellate Court iu its judgmeut uses the 
word plaintiff when referriag to the question of consent : but 
having regard to the fact that the Court in distinct terms referred 
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to the provisions of the second paragraph of section 63, and that 
it was considering whether all the conditions mentioned in that sec- 
tion applied, it is clear that the Court meant to find thaf the 
grove was not planted with the consent of the original mortgagors. 
Upon the findings of the lower appellate Court the second conten- 
tion raised in this appeal cannot be sustained. It is urged, lastly, 
that the plaintiff ought to have sued for redemption of the mortgage. 
It has been found, and it is a fact which was evidently admitted 
on the pleadings, that the defendant received the whole of the 
mortgage money in full satisfaction of the mortgage. That being 
so, there has been a redemption of the mortgage, and as the bulk 
of the property has been restored to the representative of the 
mortgagor, the only suit which the plaintiff, as such represent- 
ative, had to bring was a suit for recovery of possession of the 
property which was withheld from him. I dismiss the appeal 
with costs. 

Appeal dismissed* 


Before Mr* Jus Hoe Blair and Mr* Justice Ail'man* 

BHANI RAM (Debenbant) v* CHATURBHUJ and anotheb 
(PliAINTIBBS).*^ 

Civil Brocedure Code, section 2i4i^BlxecuUon of decree — Questions for the 
Court executing the decree — Sale in execution —^Suit hg decreeJholder 
and judg men t-deht or against auction purchaser to set aside sale alleging 
an uncert%fied adjustment of the decree prior to the sale 
Meld, that the provibion of section 244 of the Code of Civil Procedure 
disallowing a separate suit to determine questions arising between the parties 
to the suit in which a decree has been passed and bearing upon the execution 
thereof, operates not only to prohibit a suit between the parties and their 
representatives, hut also a suit by a party or his representative against an 
auction purchaser in execution of the decree, the object of which suit is to 
determine a question which properly, arose between the parties or their 
representatives relating to the execution, discharge or satisfaction of the 
decree. Basti Mam v. Faftu (1), and Frosunno Kumar Sangal v. Kali Mas 
Sangal (2) referred to. 

• First Appeal from order No. 46 of 3dB99 from an order of W. P* Wells, 
Esq., District Judge of Agra, dated the 6th May 1899. 

(1) (1886) X. Im B., 8 AH., 146. (2) (1892) I. L. B., 19 Calc., 683. 
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The facts of tlii< ca«c sufficiently appear from the judgment 

of Aikrnan^ J. 

Paodit Sundaf Lrdj for the appellant. 

Babn Joginiro Nath Chaudhri (for whom Mnushi Oulzari 
Lai) for the rcb indents. 

PlaiBj J.— The phiintiiTs’ snit^ out of which this second 
appeal arises, is a snit by a decree-IioUer and a judgment-debtor 
as plaintiffs again4 an aiietion purchaser at a sale in execution 
of a decree in which the plaintiffs occupied the position I have 
mentioned on the ground that an adjustment had been arrived at 
between them before sale. The Court of first instance dismis^^ed 
the suit of the plaintiffs, applying the providons of section 
244 of the Code of Civil Procedure. The appellate Court 
reversed that decision and remanded the case under section 562 
of the Code of Civil Procedure for decibion upon the merits. It 
is against that order of remand that the present appeal is brought. 
The ground taken by Pandit Sundar Lai, who appears for the 
appellant, is that the Court of fir^t instance was right in applying 
section 244 as a bar to this biiit. That practically is the substan- 
tial ground of appeal. The fact alleged is, that the plaintiffs bad 
really effected an adjustment, which, if duly certified to and 
sanctioned by the executing Court, would have put an end to the 
suit in the execution proceeding^!. It was manifestly the duty of 
the decree-holder under section 258 of the Code of Civil Proce- 
dure to certify such adjustment. It was open to the judgment- 
debtor, upon the decree-holder failing to perform that duty, to 
protect himself from the further execution oftbe decree by himself 
certifying to the Court the fact of such adjustment, whereupon 
du^ notice would have been given to the decree-holder to show 
cause why the adjustment should not be recorded as certified. 
As a matter of fact neither party took the course which is 
imposed upon one, and, in case of his default, is allowed to the 
other by that section. The consequence was that the sale 
proceeded and the defendant became a purchaser. It is now 
sought to set aside tliat sale. Apart altogether from authorities to 
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whicli I am bound to conform^ it does soera contr iry to elementary 
principles of right and jasdce to allow two p^iNonS; either of 
whom could have prevented the sale^ to pat tjeir hand- in their 
pockets till the sale was over, and then to proceed against an 
innocent auction purchaser by suit in older to set aside the sale 
which ought never to have taken place. However, we have abund- 
ant authority in the Pull Bench decision of this Court in Basti 
Ram v. Fattu (1), and the decision of the Privy Council in 
Proswnno Kumar Sanyal v* Kali Das Sanyal (2). The only 
distinction that appears to us which could possibly be urged 
between this case and those that have been decided is that the sole 
defendant here is the auction purchaser, and it has been contended 
before us that upon that fact the provisions of clause (c)o{ seution 
244 of the Code of Civil Procedure do not apply. In my opinion 
the question as to the fact and propriety of this adjustment did 
arise between the parties to the suit in which the decree was 
passed, and ought to have been by them deciied in the executing 
Court as provided for by section 244. I would allow this appeal, 
and, setting aside the order of remand by the Court below, 
restore with costs the decree of the Court of firot inslaiioe. 

Aikman, J. — I am of the same opinion. The suit out of 
which this appeal arises was brought to set aside an auction sale 
* held in execution of a decree on a mortgage. Tiie plaintilfs are 
the decree-holder and the judgment-debtor in the mortgage suit. 
The defendant, who is the appellant here, is the auction purchaser 
of the mortgaged property. It appears from the statement of 
facts that on the 10th of March, 1898, the decree-holder and the 
judgment-debtor in the mortgage suit entered into an arrangement, 
whereby the judgment-debtor executed a fresh mortgage in favour 
of the decree-holder in adjustment of the decree which the latter 
had obtained upon the previous mortgage. Neither of the parties 
took any steps to have this adjustment certified to the Court, whose 
duty it was to execute the decree. Por anything we know to the 
contrary, the agreement entered into* between the decree-holder 
it} (1886) L L, B., 8 AH., 146. (%) (mg) i j,. b., 10 Oalo*. 683, 
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and the jiidgment^debtor may have come within the provisions 
of the second paragraph of section 257A of the Code of Civil 
Procedure^ and may have required the sanction of the Court. 
Th#^ Slsf of :\[rrGh, 1898. was the date fixed for the sale which^ 
under &e vvovn-i jii of seolion S20 of tlie Code of Civil Procedure, 
had been traii'-fM-red to t".e Collector. On that date the son of the 
deoree--Lo]‘.P^r pre rented an application to the officer conducting the 
sale, asking !:ir:i to ^-hy the sale on the ground that the decree had 
bccu -^irisfed T:>r/ oilh er i\jf used the prayer of the applicant 
li.e pror-citv w.is so!-J, and v/as purchased by the appellant before 
us. Tl.e jadgnioit-djbior av»plled under section 811 of the Code of 
Civil Procedure to have the --ale set aside. That application was 
icfn-«e 1, and no a])]K*.l Wds prethnel against the order of refusal. 
The Court of first inbLiu.cc l-eld tliat the present suit was barred 
by l})c pi'ovisions of section 2 U of the Code, and on that ground 
di mhsedi. it. On appeal the learned District Judge came to the 
cuisclusion that ‘-ection 2M did not apply to the case, set aside 
t!ie decree of dismi -.sal, and remanded the suit for decision on 
t!i ‘ iueril 5. T'lo delbn^hint appeals against this order of remand, 
eonttudiug ihat the decision of the iir^t Court was right In 
uiy jucDiueiit tlur sifA i? clearly barred by section 244, The 
ea^e is, in iny opinion, governed by the decision of the Pull 
of ihis Court in j3/8ii liccm v. Fattn (1). That was a 
case in which a judgiiieat-debtor, whose property had been sold in 
exeoufion of a decree, brought a suit against tiie auction purchaser 
to have the sale sit o.shle on ilie ground that the property, an 
occ'up^ucy tvouiiie, could nor- be sold iii execution. The Full Bench 
held that, the provivlofis of section 244 disallowing a separate suit 
to determine questions arising between the parties to the suit in 
wldcli a decree liad boon passed and bearing upon the execution, 
dL-eharge or saP>faction of the decree, or stay of the execution 
thereof, oporited not only to prohibit a suit between the parties 
and ihf'ir .representatives, but also a suit by a party or his 
representative against an suietion purchaser in execution of the 

(.1) (.XSSC) LL,.E., SoAll., I.i6. 
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decree, the object of which suit is to determine a question which 
properly arose between the parties or their representatives 
relating to execution, discharge or satisfaction of the decree. If 
the question be of this nature in this suit it is one which by 
section 244 must be determined by order of the Court executing the 
decree and not by a separate suit, and it is immaterial whether the 
party did or did not raise it prior to the auction sale in execution 
proceedings. If he did not, suit is not the remedy which 
the Legislature has provided.^^ These remarks in my judgment 
apply clearly to the present case. A purchaser at an auction 
sale held in execution of a decree is entitled to take it for 
granted that questions as to whether the decree under execution 
is or is not barred by limitation, as to whether the property 
advertised for sale is or is not saleable under the decree, and as 
to whether the decree has or has not been satisfied, have been 
decided by the Court executing the decree. If a suit like the 
present were held to be maintainable against an auction purchaser, 
it would have a most injurious oifect upon auction sales. If 
parties will not adopt the course provided by law for deciding 
whether a decree has or has not been satisfied, they cannot take 
advantage of their own laches and neglect of the law to harass 
an innocent auction purchaser. I concur in the order proposed. 

A'p'peal decreed. 


Before Mr, Justue Knoj% Acting Chief /tfshoe 
MUHAMMAD BAQAR (DErEjSjPANJ?) y. 31^X00 LAL (Iliixtief} 
BimUahon--- Act No, XV of 1877 (Indian LmUation A i L Sal, %i art, J20 
— amtion fur chaser of mortgaged frofertg to camel a per- 
petual lease granted hy the mortgagor in contravention of a covenant 
in the mortgage. 

During the continuance of a mortgage which contained a covenant 
against alienation of the mortgaged property, the mortgagor made a perpetual 
lease of that property. The moi’tgagee brought a suit on his mortgage, and 

Second Ax^peal Ko 777 of 1S98 from a decree of Babu Baijnath, Bai 
Bahadur, Additional Judge of Saharanpur, dated the 5th July 1808, confirming 
a decree of Maulvi Shah Amjadullah, Munsif of Saharanpur, dxted the :i7th 
July 1897. * 
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Iiaving obtained a decree, put tbe mortgaged property up to sale. Tbe auction 
pnrcliaser of tlie mortgaged property on becoming aware of tbe existence of 
tbe perpetual lease, sued for its cancellation and for a declaration tb&t tbe 
defendant bad no right to interfere with or obstruct tbe plaintiff in respect 
of tbe property in question. Seld^ that tbe limitation applicable to such suit 
was that prescribed by article 120 of tbe second schedule to tbe Indian Limita- 
tion Act, 1877, and not that prescribed by article 91 or article 95. Tbe main 
prayer of tbe plaint wis for a decree declaring and establishing tbe plaintiff's 
title and tbe prayer for cancellation of tbe lease could be treated as merely sub- 
sidiary to the main relief asked, ^achamutliu v. Qliinnappan (1) and Uma Shan- 
har Y. Kalha Prasad (2) referred to. Bin Bial v. Mar Marain (3) followed 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mauivi Gliulam Mujtaha, for the appellant. 

Mr. B. E, O^OonoT^ for the respondent. 

Knox, Acting C. J. — The =?iiit out of which this second 
appeal arise, was brought by one Mango Lai, who is now res- 
pondent, on the basis of a bond executed by Fazal Husain. The 
bond is said to have been executed on the 1st of July, 1889, in 
fovour of the predecessor in interest of the plaintiff, and to have 
been followed by a second bond executed by the same person and 
in favour of the same ancestor of the plaintiff. On the 26th 
of January 1890, a suit was brought upon these bonds, and a 
decree obtained foi the enforcement of the hypothecation lien on 
the 28th of March 1891. The plaint in that case was filed by 
the father of the present plaintiff. He died before the close of 
the suit. The plaintiff and his brother obtained a decree under 
section 89 of Act IV of 1882, on the 25th of June 1892, and 
in execution of the decree the entire hypothecated property was 
brought to sale. The plaintiff purchased the property when it 
was put up for sale, and the date of his purchase was the 20tli 
of August 1894. 

It appears that on the 7th July 1890, Fazal Husain executed 
a perpetual lease in respect of a portion of the hypothecated 
property in favour of Muhammad Baqar. 

(1) (1887) I. L. B., 10 Mad., 213. (2) (1883) I. L. E., 6 AIL, 76. 

(3) (1893) I. L. E., 16 All., 73- 
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The plaintiff contends that the execution of this lease was 
in contravention of a covenant not to alienate, which was con- 
tained in the mortgage deed executed by Faml Husain in favour 
of BLagwan Das, and accordingly prays in this suit that the lea-se 

be declared null and void. 

Tlie date on which the cause of action accrued is entered in 
the plaint as November 1896, and is set out as being a decision 
which the Eevenue Court gave against the plaintiff when he 
tried to realize rent from his tenants and found himsoif opposed 
by Muhammad Baqar. 

Tne learned Judge found that the suit was within time and 
rejected the defence set up by the appellant that limitation barred 
the elaim. He also found that the lease was in contravention of 
the covenant contained in the mortgage-deeds of 1889 and 1890, 
and granted the respondent the decree prayed for. 

It is now contended before me in appeal that the suit is 
barred by limitation, as the article which applies is either article 
91 or 95 of the second schedule of Act No. XV of 1877. It is 
also contended that the respondent was aware of the lease on the 
6th of July 1893, the date on which Mango Lai, plaintiff, in 
his defence filed by him in answer to a suit brought by one 
Musammat Saidunnis'^a, expressly made mention of this lease, 
and time began to run from that date ; and lastly, that, even if 
article 120 of the above named schedule is the article which 
governs tihe case, then also time began to run from the date of 
the execution of the lease, the 7th of July 1890, and in this 
event also the suit brought was beyond time. 

The learned Judge held that the article which governs the 
suit was article 120 and the right to sue did not accrue to the 
plaintiff until he purchased the property in August 1891. In 
support of his judgment I have been referred to the case of 
Pachmmilm v. Ghinnappan (1). The difficulty about apply- 
ing that precedent is that in that suit there was no prayer ihat 
the deed which prejudiced the plaintiff^s title might be cancelled 
(1) (1887) L L. B., IQ MaA, Zm 
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or set a^'-ide. I was also referred to the case of Uma Shanhar v. 
Kalka Prasad (1). This is more in isoint^ for tlie relief claimed 
hr the j^Iaintifis was proprietary possessions by establishment 
of ownership and by removal of the defendants^ oj^^position 
based on the eollnsire mortgage. The learned Judges in tlufc 
ease held that the suit was not for relief on the ground of frauds 
but for possession of property by right of auction purchase. 
Similarly in the case before me the prayer is for a declaratory 
decree declaring and establishing the plaintiff^s title, and also 
declaring that the lease of the 7th of July 1890, is null and 
void. I think the suit before me may be considered as one in 
whicli I should follow tliG pri: ciple laid down in the ruling j?ist 
quoted of tliis Court. I iind lhat my brother Aikmaii in Din 
Dial V, Rar Rarain (2), had a similar point to decide, and held 
that the prayer for the canceiment of the deed, which was in the 
plaint before him, coiilcl be treated as merely incidental to the 
lafiin relief asked. In the present case I too would treat the 
subsidiary prayer in the declaration prayed for as purely subsi- 
diary, What the plainliff wants is a declaration that the shadow 
oast upon his title may be di^^persed. It is otherwise nothing to 
him whetlier the lease betw'een Pazal Hnsai 2 > and Muhammad 
Baqar is or is not binding upon those who were parlies to it. 
Accordingly, following it, I dismiss the appeal with costs. 

Appeal dismissed. 


^ef‘of'e Jfir. J'ustice 

HAMID ALT SHAH (Psaiktijji') WILAZAT All (Dejstoakt) .» 

Jrt m. XII of 1881 iJar.-W-P. Sent Aaf) seations 3G, 0G{T>J-~ Application 
for ejectment as a tenant— Snhsequent svit for ejectment as a trespasser 
Sst-oppsX—Owil and Sevenne Courts— Inrisdiction. 

Held that tlio fact that a plaintig in a civil suit for cjoctaient of an 
allege d tresptissor has w a previous occasion taken proceedings against tha 


* Second Appeal Ho dfs of 1890, ft cm a decree of Kai Pandit Indar Ha-ain 
baboramate Juclg^ of Pairukiabad, dated the 10th Jauuarv 180^^^ 

SittTugnst 1838 ^arrukhabad. dated thl 
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defendant tinder section 36 of the Kent Act, 1881, is not of necessity fatal to 
the suit in the Civil Court. JBaldeo Singh v. Imdad AU (1), and Deo Darain 
Dai V. Sheo Char an Dai (2) distingnished. Zuleda Dihi v. Sheo Char an (3) 
followed. 

The facts of this ea^e suIficieBtly appear from the judgment 
of the Court, 

Miinshi Oxilzari Lai, for the appellant. 

Babii Jogindro Nath Chaudhri (for whom Babii Ilarendro 
Krishna IIuTcerji), for the respondent. 

Aikmak, J. — This appeal arises out of a suit which was 
brought bj’’ the appellant to eject the defendant from certain plots 
of land as being a trespasser. The Court of first instance decreed 
the plaintiff’s suit. The lower appellate Court reversed that 
decree and dismissed the suit upon the ground that it was not 
cognizable by the Civil Court. It appears that the plaintiff 
issued a notice to the defendant under section 86 of the North- 
Western Provinces Rent Act, 1881, seeking to eject him from the 
land in suit. The defendant made an application to the Assis- 
tant Collector contesting his liability to be ejected. He con- 
tended in this application that he was not the plaintiff’s tenant, 
but was himself the owner of the land. The Assistant Collector 
came to the conclusion that the present plaintiff, Hamid Ali 
Shah, had proved his ownership of the land, and upon tint finding 
maintained the notice of ejectment. The defendant appealed to 
the Commissioner, who pointed out that the finding of the Assist- 
ant Collector in favour of the plaintiff’s ownership of the land 
was not sufficient to give the Revenue Court jurisdiction. The 
Commissioner held that the relation of landlord and tenant did not 
exist between the parties, and reversed the order of the Assistant 
Collector, holding that the case was essentially one for the Civil 
Court.’’ The learned Subordinate Judge refers to a decision 
of Bnrkittj J., in Baldeo Singh v. Imdad Ali (1). That 
decision, I may mention, was followed by me in the case of Deo 
Narain Mai v. Sheo Oharan Mai (2). But the circumstances 

{%) (1S03) K Ii. B., 15 All, 189, (2) Weekly Notes, 1893, p. 166. 

(8) (1899) siff f Of. p, 88. 
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of the cases dealt "trifn in ihese two decisions were entirelv 
different from those of the present case. The plaintiffs in both 
tnose cases had endeavoured to eject the defendant by taking 
.action under section 36 of the Rent Act, but the Revenue Court 
had, on the defend.mt’s objection, held that the defendant was a 
tenant with right of occupancy. Under these circunwtances my 
brother Burldft and I hold tliat no suit was maintainable in a 
Civil Court to eject the defendant as a trespasser. That this 
view is right is quite evident from tie provisions of section 96, 
clause (b) of the Rent Act, although that wa-, not referred to in 
our judgments. The pre.seut case is on all fours with an unre- 
ported case decided by my brother Bauerji — Second Ajipeal No. 
196 of 1S99, decided on the 12th July 1899.'^ In th.it ease, as in 
tliis, the Revenue Court held that the rel tion of landlord and 
tenant did not exist between tiie parties. With the followino’ 
passage of the judgment, I fully i oncur ; — " Tiic mere fact of the 
plaintiff having applied to the Revenue Court for the ejectmont 
of the defendant does not estop him from asserting, as he has done 
In tjie jjresent su 3 t, that the defendant is unlawfully in possession, 
that is, .as a trespasser.” 

In my judgment the suit was cognizable by the Civil Court. 
I therefore allow the appeal, aud, reversing the decree of the 
lower appellate Court, remand the suit to that Court under the 
provisions of section 502 of the Code of Civil Procedure, with 
directions to readmit the appeal under its oi'iginal number on the 
register, aud proceed to dispose of the remaining grounds raised 
in the memorandum of appeal to it. The appellant will have 
the costs of this appeal. Other costs in the caso will abide the 
event. 

Appeal decreed and, cause remanded, 

* Since teported. Vxde supra, p. 83. 
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Before Mr, JuHtee Knox and Mr, Justice Banerji* 

BALBIR SINGH and another (Peaintiees) t). THE SEGBETABY OP 
STATE POB INDIA IN COUNCIL (Deeensant).^ 

Construction of (focumenc —Grant of land — Bresum^fion as to boundaries 
where grant %h described as bounded hg a r'locr or a> road — Meaning of 
it river.'* 

If land adjoining a liigh-way or river is granted, the half of the road or 
the half of the river is presumed to pass, unless there is something either in 
the language of the deed or in the nature of the subject-matter of the grant, 
or in the surrounding circumstances, suificient to rebut that presumption; and 
this, though the measurement of Lhc xn*ox)erty which is granted can he satisfied 
without including half the load or half the bed of the river, and alihongh the 
land is described as bounded by a river or a road, and notwithstanding that the 
map which is referred to in the grant does not include the half of the river or 
the road. And this lule of consoruction cannot be departed from merely 
because it is shown that it would have been to the interest of the grantor to 
retain half the bed of the river. This rule of construction applies eq^ually 
whether the subject matter be a grant from the crown or a subject. MichJe' 
tJnoaiie v. JSfeiolay Bridge Co. (1), JEcrogd v. Qoulthard (2), and Bord 
V. The Commissioner for the City of Sydney (3), followed. 

This was a suit for Hie demarcatiou of the westeru boundary 
of the plaintiffs’ estate. The plaintiffb were owner, of two villages 
known as upper and lower Gbamaudpur. These villages origin- 
ally formed part of a Government grant of land made to the 
widow of Captain William Eaynor, V. C., and one of tlie boun- 
daries of that grant, the boundary in question in the present suit, 
was the bed of a hill stream called tlie Jaklian Rao. The plaintiffs 
claimed that the original grantee was in possession of the Jakhan 
llao up to the line of mid-,u-eam, the western boundary ol‘ the 
grant being described a, the Jakhan Rao- They claimed that 
possession of the villages purchased by them had been always held 
according to the boundary alleged. The plaintiffs did indeed 
admit that in 1883 the JForest Department set up boimdarv 
pillars on the east bank of the Jakhan Rao and that on a dispute 
arising as to the boundary the question had been decided against 


^ Piist Appeal No. 30 of 1896 from au order of B. 
diiiate Judge, Debra Duu, dated the 14th December 1895. 

(1) (1886) L. R., 83 Ch. D., 133. '' (2) L. R , 

(3) (1859) 12Moo.,P.C.,4.73. 


landsay. Esq., Subor- 
1897, 2 Ch. D., 584. 
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them by the Collector, bnt they claimed to have always remained igoo 
in po'-session notwithstanding that decision and that the Collector’s — — ■ 
order could not affect their rights. The defendant pleaded that sWgh 
ever since the erection of the boundary pillars on the left bank 
the Forest Department had been in possession, and that the suit ''r-cEErAiiv 
was barred by limitation. It was denied that .any portion of the Ioa'''I^a^IA 
Jakhan Eao was included in the original grant and it was further 
alleged that the plaintiffs’ predeGes-.or had compromised her claim 
to the Rao by accepting an additional grant of 400 .acres. 

The Court of first instance (Subordinate Judge of Debra Dun) 
dismissed the plaintiffs’ ■^juit, holding that the presumption as 
to tlie boundary being the middle line of the bed of the 
Jakhan Rao, applied only in cases where Government makes no 
claim to the soil of a river bed— not in cases like the present wliere 
the Government claims the whole of the river bed as of right and 
as being the proprietor of .all the land in Dehra Dun. The Court 
also found that the area of the original grant would be made up 
without including half the bed of the Jakhan Rao, and that 
therefore the boundary set up by the defendant was correct. 

The plaintiffs appealed to the High Court. 

The Hon’ble Mr. Gonlan and Pandit Sundar Led, for t! e 

appellants. 

Mr. E, Chawiier and Mr. A, E, Ryve,Bj for the respondent. 

Kkox and Baxekji, JJ.— The plaintiffs-appellants are the 
ovmers of certain villages in the district of Dehra Dun, which 
origimally formed part of a grant made by Government to the 
widow of Captain Raynor in 1865. To the west of those villa- 
ges lies a hill stream called the Jakhan Rao, and to the west of 
the stream is a forest belonging to Government. 

It is alleged on behalf of the plaintiffs that the western boun- 
dary of their villages extends to the mid-stream of the Jakhan 
Rao, and that they are thus the owners of one-half of tlie bed 
ofihe stream. On behalf of the defendant it is asserted that the 
western limit of the plaintiffs’ villages is the eastern bank of the 
Jakhan Rao, and that the whole of the bed of that stream belongs 
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to the Government. An order to that effect was passed by Mr. 
Church, Superintendent of Dehra Dun, on the 26tli February 
1883. 

The present suit has been brought by the plaintiffs to have 
the western limit of their grant determined, and for a declara- 
tion that their property extends to the mid-stream of the Jaklian 
Eao. 

The defendant denied the title set up by the plaintiffs and 
pleaded limitation. 

The Court below has dismissed the claim. 

The sanad of grant in favour of Mrs. Eaynor is printed on 
page 6 of the appellants’ book, and is dated the 3rd of August 
1865. By it the Government of the Korth-Western Provinces, 
'‘in consideration of the good services performed by the late 
Captain William Eaynor, V. C., of the Veteran Battalion, one of 
the gallant defenders of the Delhi Magazine in 1857,” granted to 
“his widow and to his heir=!, representatives and assigns, the 
proprietary right rent-fee in perpetuity in the tract of land 
measuring 2,000 acres.” The boundaries of the land are specified, 
the w'estern boundary being “ Jakhan Eao.” 

It is contended on behalf of the plaintiffs that the legal effect 
of this convey.mee was to pass to Mrs. Eaynor the bed of the 
Jakhan Eao usque at! medium jHum 

The rule of law on the subject was laid down by Cotton, L. J., 
in the well-known case of Micldethwaiie v. Neulay Bridge Co. 
(1), in the following terms; — “ In my opinion the rule of 
construction is now well settled, that where there is a conveyance 
of land, even although it is described by reference to a plan, by 
colour, and by quantity, if it is said to be bounded on one side 
either by a river or by a public thoroughfare, then on the true 
construction of the instrument half the bed of the river or half of 
the road passes, unless there is enough in the circumstances, or 
enough in the expression of the instrument to show that that is 
not the intention of the party. It^is a presumption that not 
(l) (1886) L. E., 33 Ch. D., 133 at p. 145 
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only the land described by metes and bounds, but also half the 
soil of the road or of the bed of the river by which it is bounded^ 
is intended to pass, but that presumption may be rebutted. 
This rule has been followed in subsequent cases, of we may 

only mention the recent case of Ecroyd v. CovZtliard (1). The 
Court below refused to apply it to the present case on tlie ground 
that it is not applicable to a ca^e in which the Grown laj't, claim 
to the soil of the bed of a river. We arc unable to agree with this 
view which the learned counsel for the respondent has conceded 
to be erroneous. In Lord v. The Commissi oner for the City of 
Sydney (2), it was held that the grant by the Crown of land 
bounded by a creek passed the soil of the creek ad medium 
jilum aquoB^ and that this rule equally applies, whether the 
subject-matter be a grant from the Crown or a subject And 
the rulings to which the learned Judge has referred do not lay 
down a different view. 

It was, however, contended on behalf of the respondent that 
the Jakhan Eao was not a river, an<l that the rale of mid- 
stream did not apply to it. With reference to thi's contention 
which, we may .obseive, was not ivu’sed in the Court below, we 
referred certain ismes to that Coiiit. Upon the findings on 
those issues the Jakhan Eao mii«t be held to be a river. It has 
a perennial soiu'ce, a bed and well-defined banks on either side : 
water flows in it for a part of the year, and it discharges itself in 
a continuoii» flow into another river, the Suswa. It has thus all 
the elements which constitute a river to which riparian rights 
attach. The water, it is true, dries up, and the bod remains dry 
for several months in the year, but it is not necessary tliat water 
should flow in it continually. (SOe Tagore Law Lectures on 
the Law of Riparian Rights, p, 81, and the authoritks cited 
therein). We therefore iiolcl that the Jakhan Rao is a river. 
It is so described in the wajib-ul-ar^es of the villages through 
which it passes. It was treated as such in the reports of the 
revenue officers, and the i>ariies and the Court below proceeded on 
(1) L, R., 1897, 2 Cli, D., 654. (2) (1859) 12 Moo , P. C., 473. 
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the assumption that it is a river. It is too late therefore now to 
contend that the presumption of law which arises in the case of 
rivers does not apply to the Jakhan Eao. 

The presumption that by a conveyance of land abutting on a 
river the bed of the river ad medium filum pisses to the grantee 
may no doubt be rebutted, but do any circumstances exist in this 
case which rebut the presumption? The circumstances relied 
upon are, that the quantity of land granted is specified in the grant; 
that when tlie land was measured and entered in the khasra the 
bed was not included in the measurement ; that in some of the 
maps the bed was not shown as a pirt of the grant ; that as the 
bed yields lime-stones, which are a valuable source of income, it 
would have been to the intere-^t of the Government to retain the 
bed and it is not likely that it was intended to be conveyed by 
the grant. All these arguments are fully met by the observations 
made by Lopes, L. J., and Cotton L. J., in MicJdethwaite 
V. Newlay Bridge Go, Lord Justice Lopes said: — ^‘^If land 
adjoining a high-way or river is granted, the iialf of the road or 
the half of the river is presumed to pass, unless there is some- 
thing either in the language of the deed or in the nature of the 
subject-matter of the grant, or in the surrounding circumstances, 
snlBcient to rebut that presumption, and this, though the measure- 
ment of the property whicli is granted can be satisfied without 
including half of the road or half of the bed of the river; and 
although the land is described as bounded by a river or a road, 
and notwithstanding that ihe map which is referred to in the 
grant does not include the half of the river or the road. And 
Cotton, L. J., observed: — When the rule is once established as 
a rule of construction, we are not at liberty to depart from it 
merely because it is shown that it would have been to the 
interest of the vendor to retain the half of the bed of the 
river. As in that case, so in this, there is nothing in the 
language of the sanad, or in the nature of the property, or in the 
surrounding circumstances to exclude the presumption of a 
grant of a half of the bed of the Jakhan Rao to Mrs. Raynor# 
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On the contrary, it appears iroin a memorandum, dated the 14th 
April 1874, on the recently settled boundaries in the Dun 
Forests, forwarded by the Conservator of Forests to Captain 
Bailey, Superintendent, Forest Surveys, that it was declared by 
the F crest authorities that “ the centre of the Jakhan Rao 
constitutes the boundary between the Government forests and the 
several grants. ” (e/. appellant-’ book, p. 17). It was urged by 

the learned counsel for the respondent that had it been intended 
to make a grant to Mrs. Raynor of any portion of the bed of 
the Jakhan Rao, the Forest Officers would not have raised objec- 
tions, so far back as 1877, and asserted that the western boundary 
of the grant was the eastern bank of the Rao. This argument has 
no doubt much force, and it derives support from the correspon- 
dence printed on page 17 of the appellants’ book. It must, 
however, be remembered that the grant had been made twelve 
years before, i, e., in I860. In 1871, Mrs. Raynor asserted 
that her boundary extended into the bed of the Jakhan, and that 
she had been taking lime-stones from it for five years preceding 
the date of her letter. It has been proved by the oral evidence 
adduced in the case, and specially by that of Mr. Raynor, that 
pillars were erected shortly after the grant along the middle of the 
bed of the river, and that hine-stoues were appropriated by Mrs. 
Raynor and her son. The statement of Mr. Reynolds that 
permission was obtained from Forest Officers by Mrs. Raynor for 
burning lime is contradicted by that evidence. The inability’’ of 
Mr. Reynolds to produce any application for permission very 
much weakens his statements (see correspondence, p. 11, respon- 
dent’s book). Mr. Reynolds has admitted in his deposition that 
he was not aware of any facts which would prove actual possession 
ol the Rao. The same may be said of the evidence of the other 
witnesses for the defendant. It has been fully established that iu 
spite of the objections of the officers of the Forest Department, 
Mrs. Raynor and her successors in title remained in possession of 
the bed of the Rao, and prevented Government contractors from 
taking lime-stones from it. The possession of Mrs. Raynor is 
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admitted, even in Mr. Chiircli^s order of the 26th of February 
1883 (pp. 18 and 19, appelLiutb^ book)* We are unable to agree 
with Mr. Ryves’ contention that this order operates as res judi-* 
eata. We are not satisfied on the evidence that the plaintiffs or 
their predecessors have been out of possession, that the defendant 
has been in adverse possession, and that the claim is beyond time. 

A faint attempt was mide to show that Mrs, R^yllor relin- 
quished all claim to the bed of the Jakhan Kao on obtJaing 400 
acres of land. But there is no satisfactory evidence to connect 
the grant of the 400 acres with the claim to the land now in 
question. Mr. Raynor has stated that it had reference to 
another claim which his mother had against Government, 

We hold that the western boundary of the plaintiff^s property 
is the centie of the bed of the Jakhan Rao, and that the plaintiffs 
are entitled to a declaration to that efiect. 

We allow the ai)peil, set aside the decree of the Court below, 
and decree the claim with costs in both Courts. 

Appeal decreed. 


Before Mr* Justice Knox and Mr* Justice Athman* 

QXJEBAE’ HUSAIN x* CHOTE A¥D others (Defendaots).**' 

MuliantMadan Law-^Bre emjpiion'-^SJiias and Sunnis — JPre em^t^on claimed 

on ground of rioinage^Kendors and vendee Sumti^, jpre-emptor a 

Shia* 

Eeld tliat a lIiiliamHiaclan of tlie Sliia sect could not maintain a claim 
for pre-emption based on the ground of vicinage under the Muhammadan law 
when both the vendois and the vendee weie Sunnis. G-ohind Eayal v. 
InayaUullah (1), and Tir EaMsl v. Suglira EiU (2), refened to. 

The facts of this case sufficiently appear from the judgment 
of Aikman, J. 

hfaulvi J^araEtait Stt8a%7h for the appellant. 

Maulvi GhulaEi Mujtaba for the respondent. 


* Second Appeal No. 193 of 1897, from a decree of Kai Anant Earn, Sub- 
ordmato Judge ot Aligarh, dated the 17th ^Jecember 1896, confirming a decree 
of M. Muhimmad Shah, M A., Muubif of Aligaih, dated the 30th March 1S96. 

(1) (1886) I. Ii. E., T' AU., 775. (B) Weekly Notes, 1893, p, 84 
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AikmaKj J. — ^This appeal arises out of a suit brought to enforce 
a right of pre-emption based on Muhammadan law and custom. 

The plaintiff^s suit was dismissed by the Court of first 
instancej which held that the plaintiff had no right to pre-empt 
the property sold. This decision was, on appeal, affirmed by the 
Subordinate Judge. 

The plaintiff comes here in second appeal and the sole ques- 
tion for decision is whether, under the circumstances of the case, 
the plaintiff-appellant has a right of pre-emption in respect of 
the property sold. 

The plaintiff and the vendors are neighbours residing in the 
town of Koil in which the house property sold, and claimed in 
this suit, is situated. The plaintiff claims to be allowed to pre- 
empt the property sold on the ground of vicinage. The plaintiff 
is a Shia governed by the Imamiya Law, whereas the vendors are 
Sunnis governed by the Hanifeea law. The vendee is also a 
Sunni. Now by the Imamiya law, a neighbour, as such, has no 
right of pre-emption, It is admitted by the learned counsel who 
appears in support of the appeal that the plaintiff in this case 
might sell his house to anyone he likes, and that his Sunni 
neighbours could not successfully assert any right of pre-emption 
against him. But it is argued that, as according to the doctrines 
of the Sunni school, neighbours have a right of pre-emption, the 
plaintiff being a neighbour is entitled to take advantage of this 
right, even though he is not a Sunni. It is admitted by the 
learned counsel on both sides that in disposing of this case the 
Court ought to be guided by the rule of justice, equity and good 
conscience. But whilst one side argues that it would be in aocor- 
dtnce with that rule to let the plaintiff have the benefit of the 
law governing the defendant- vendor, the other side contends that 
it would not be consonant with that rule to do so. 

Very learned and able arguments were put forward by the 
counsel on either side in support of their respective positions, I 
do not propose to follow them in these arguments. For, admit- 
ting the appellant's contention tlial the case should be governed by 
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the kw of the school to which the vendor belongs, the learned 
counsel for the appellant has failed to satisfy me that, according 
to the doctrine^' of that school, a neighbour against whom a Sunni 
has no right of pre-emption has nevertheless a right of pre-emp- 
tion against the Sunni. In my judgment the principle of recipro- 
city lies at the root of the law of pre-emption. 

It is true that according to the Hanifeea law it is not necessary 
that the pre-emptor should be of the same religion as the vendor. 
Onp. 47/ of Baillie’s Digest, 2acl edition, that learned author 
says ; — Islam on the part of the pre-empfeor is not a condition.^^ 
He goes on to say, ^^so that zimmees (^, c., infidels subject to and 
under the protectiou of a Muhammadan Government) are entitled 
to exercise the right of pre-emtion as between tlemselves or 
against Moo&lims.’^ Those words as between themselves are to 
my mind au indication that though a person need not be of the 
same religion as the vendor to entitle him to take advantage of 
the Hanifeea law of pre-emption, he must yet belong to a 
class of persons against whom a right of pre-emption can be 
enforced. 

At p. 793 of his exhaustive judgment in the Full Bench case 

Qohind Dayal v. Inayat Ullah {!) Mahmood, J., observes; 

The rights and obligations created by that law (i, c., the Muham- 
madan law of pre-emption), as indeed by every other system with 
which I am acquainted, must necessarily be reciproeal.^^ It has 
not, I repeat, been shown to my satisfaction that it was ever the 
intention of the Hanifeea law to confer a right of pre-emption on 
a neighbour regardk‘^s of the fact that no reciprocal right could be 
enforced against him. 

The case relied on by the lower Courts, namely, Fir Bakhsh 
V. Sughra Bibi (2), differs from the present case, for there tho 
plaintiff and the vendor were both Shias, whilst the vendee was 
a Sunni. But the following observation of the learned Judge who 
decided that ease appears to me to be in point : — *^^1 do not think 
that any rule of justice, equity and "^ood conscience exists that 
(I) (1885) 1. Jj. B., 7 All., 776. (2) Weekly Xotes, 189S, p* 34 
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wollid enable us to allow the plain who from the fact of her 
being a Shia neees'-arily abhorb the doetrines of tlie Sunni school, to 
take advantage of the law of that school in regard to pre-emption, 
and to maintain the pre-emption suit, an)* more if the 

plaintiff stooa m the position of the de fe n da ni- vendee she could 
}>e inade liable to the doctrines of the Sunni school if the present 
vendee stood in the position of the plaintiff pre-emptorf" For the 
above reasons I am of opinion that thl^^ appeal ctinuoi su.cceecl, and 
T would dismiss it with costs. 

Kxox, J. — J al-'O am of opinion t-nd thi- appeal must be dis- 
missed. The plain till, no'W appellant, is a Mufuammadan gentle- 
man of t'iso Shia faith. Ho says in his plaint thit he has a right of 
pre-oiiipt!Oii uiii’er the Muiiaiiunadan ia\y and custom iu respect of 
liie house sold, the subject-matter of the su.t. 

Tiie appellant has not proved the customi alleged, and the sola 
question Is whether he has any right of pre-emption under 
the Muhammadan law. 

Now it by the Muhammadan law the piainliff means tholma- 
miya doctrine's, ho lias no standing, and lie sees this, and tliei^cfore 
urge-^ that the deci&ion dioulcl be in accord with the doctrines of 
Abu Hanifa, and if not witii xhe^e, stili under rhe general rule of 
justice, equity and good conscience, whieli he conAJers would 
award him iiib claim. 

Hib learned counsel addressed iis very able arguments on this 
view of the question, bin I think the question must be decided 
upon the general principles of Muhammadan law. 

The appeiiaiit is claiming what has been properly described as 
a weak right. He ivS trying to place a restriction upon liberty of 
Q'ansfer of property. It is for him to show that he is ve-ted wdth 
.-ome right or power to make such restrictions. The Shia law- 
gives him -a bhia-— no such right under the present circumstances, 
and it is for him to snow us that lie can take advantage of the 
Siiimi law, which he would be the first to repudiate did it place 
any similar restriction upoi? himself. As he has shown no law or 
precedent to the above effect, I would hold tliat he ha^: not proved 
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the existence of any such right of pre-emption in himself^ and 
would dismiss the appeal with costs. 

Oebee;. — A ppeal dismissed with costs. 

Appeal dismissed. 
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REYISIONAL CRIMINAL. 


Before Mr. Justice Blair and Mr. Justice Burlcitt* 
QTJIBN-EMPRESS ADAM KHAN anb anoxhbe # 

Brooedure — Complaint — Criminal Brocedure Gode^ Section 203 — Bismissal of 
complaint — Subsequent complaint arising out of the same matter. 

When a competent tribunal has dismissed a complaint another tribunal of 
exactly the same powers cannot re-open the same matter on a complaint made 
to it Uilraian Sen v. Jogesh Ohundra Bhuttaoharjee (1) and Komal 
Chandra Bal v. Courehand Audhihari (2) followed Queen^JSmpress v, Buran 
(3) and Queen^Bmpress r. Umedan (4) referred to. 

This was a reference^ under section 438 of the Code of Crimi- 
nal Procedure, made by the Superintendent of Dehra Dun through 
the Sessions Judge of Saharanpur. One Hira Lai brought a com- 
plaint against Adam Khan and Pandey Khan under section 406 
of the Indian Penal Code in the Court of an Honorary Magistrate* 
The Magistrate took the complainants statement and dismissed 
the complaint under section 203 of the Code of Criminal Proce- 
dure. The complainant then made a similar complaint arising out 
of the same circumstances against the same men in the Court of a 
Deputy Magistrate. The Deputy Magistrate entertained the com- 
plaint and issued warrants for the arrest of the accused, who 
were put in the lock-up. 

The ca^e being brought to the notice of the Magistrate of the 
District, he made the present reference to the High Court with a 
view to having the order of the Deputy Magistrate set aside. 

Mr, (X Dillon^ in support of the reference. 

Pandit Moti Lai (for whom Babu Durga Ohamn Banerji)^ 
for the complainant, Hira LaL 


* Criminal Reference ]Sfo.;|63 of 1899. 

(1896) I.L. R., 23 Calc., 983. (3) (1886) I. L. R., 9 AIL,, 85. 

(1897) I* h. R,, 24 Calc., 286. (4) Weekly Notes, 1896, p. 86* 
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Blaib and Buekitt^ JJ,— This case has been referred to a 
Divisional Bench upon the ground of the extreme probability that 
similar cases occur and are likely to occur with great frequency, 
and it is therefore important that there should be a clear decision 
of this Court upon the point at issue. The case comes before us 
upon a reference from the District Magistrate of Mussoorie, for* 
warded through the Sessions Judge of Saharanpur. It coiifains a 
recommendation that the proceedings in the Court below should be 
set aside as illegal. 

The facts are that one Hira Lai lodged a complaint before a 
Bench of Honorary Magistrates at Mussoorle against Adam Khan 
and others, charging them with criminal breach of trust under 
section 406 of the Indian Penal Code. The Bench after examin- 
ing the complainant dismissed the complaint upon the ground that 
the matter complained of was one which ought to be tried in a 
Civil and not in a Criminal Court. At a later period the same 
Hira Lai preferred precisely the same complaint in the Court of 
another Magistrate, who thereiipSn took cognizance of it and issu-* 
ed warrants for the arrest of the accused. The warrants were exe- 
cuted. The accused were taken into custody, and remained there 
for a month before they were liberated by an order of a superior 
Court. It is upon the petition of the person so imprisoned that 
this reference, with the recommendation of the District Magistrate, 
has been forwarded to us. Mr, Dillon^ who appears to support 
the recommendation, has cited to us two recent rulings of the High 
Court at Calcutta : one Nilratan Sen v. Jogesh Ohundra Bk%U 
tmharjee (1) and the other Komal Ghandra Pal v. Gour Chand 
AudUkari (2) which simply follows the ruling in the previous 
case. Wq have also been referred by Mr. Dillon to a recent un- 
reported decision of this Court in Karim Bakhsh v. Adil Khan, 
decided by Mr. Justice Aikman on the 17th of June of the present 
year. The facts in the Calcutta cases are on all fours with those 
in the case which we have to decide. The rule laid down in those 
cases appears to us to be founded upon thoroughly satisfactory 

(1) (1896) I. L, B,, 23 Calc, 983. (2) (1897) L L. B., 24, Cale„ 286. 
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reasons. The facts in the case decided by onr brother Aikman in 
no way resemble those in the Calcutta cases, and our brother Aik- 
man’s decision is not inconsistent with the rule liad clown in them. 
On the other hand, we have had cited to us the case of Queen-Em- 
press V. Puran (1) and the oaie of Q^6ee'?^ Empi'ess v. Umedan 
(2), in which it has been held that a Magi'^trate who has di-^nhssed 
a complaint is not thereby preuluded from himself entertaining 
again what is in substance the same complaint. That i-. the only 
authority upon which Mr. Durga Charan relies. It does not, in 
onr opinion, conflict with the rulings either of the Calcutta Court 
or of our brother Aikman. We think it utterly contrary to sound 
principles that one Magistrate of co-ordinate jurisdiction should, in 
effect and substance deal with, as if it were an appeal or a matter 
for revision, a complaint which had already been dismissed by a 
competent tribunal of co-ordinate authority. For these reasons, 
we accept the recommendation of the District Magistrate .and set 
aside the proceedings pending in the Court below. We desire it 
to be distinctly understood that we decide nothing except the 
question actually raised by the facts in this case, which is, tliat 
when a competent tribunal has dismissed a complaint, another tri- 
bunal of exactly the same powers cannot re-open the sumo matter 
on a complaint made to it. 


APPELLATE CIVIL. 


Before S%r Arthur Straeliey, Knight, Oldef Jneiice, and Mr. Jusitee Banerjt. 
DATJLAT SINGH anb akotheb (Depbudants) v. JUGAL KISHOEB 
(Plaintiffs). 

Msi&caUon of decree— €%ml £rooedtire Code, section 2U—QueshO}i arising 
between the parties to the suit” — Sale of ^ropertg by the Collector as 
ancestral properiySuit to set aside sale on the ground that property 
was not aneesiral. 

Certain property of a. Jndgmont-aebtor having been sold by the Collector 
acting under section 320 of the Code of Civil Procedure as being ancestnil 

^ Second Appeal No 937 of 1896 from a ^aMit BafmihSahib, 

Subordinate Judge of Moradabad, dated the 3rd August, 1896, confirming 
decree of Babu Shiva Charan Lai, B. A., MunsTf of Nagina, dated the 37tli May 
1896 

(1) (1886) I» L. B», 9 AIL# 85. (2) Weekly Notes, 1895, p. 86* 
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property, tlie judgment-debtor sued the decree-holder and the auction-purchaser 
to hare the sale set aside upon the two main grounds that the property was 
not anoe&trah and thoiefore could not legally ho sold by the Collector, and that 
the leal pm chaser at the auction sale uas the dccrec-holdei himself who had 
not obtained the leive of the Court to bid Seld that the questions thus laised 
were questions xrising between the piitiestotho suit within the meaning of 
section 244 of the Code of Civil Piocedure xnd tint the suit would not lie. 
JBasU Mam v. FaiUi (1) and Mrosmno Kumar Sanyal t?. KaU Mas Sanpal 
(2), referred to. 

The facts of this case are sufficiently stated in the judgment 
of the Chief Justice. 

Maiilvi Ohtdam, Mujtaha, for the appellants. 

The respondents were not represented. 

Steachey, C. J. — The plaintiff in this case claims to recover 
certain immoveable property, which was sold by tlie Collector in 
execution of a decree transferred to the Collector for execution 
under the rules made under section 320 of the Code of Civil 
Procedure, from the second defendant, who was the purchaser at 
tiiat sale. The plaintiff was tlie judgment-debtor : the first defend- 
ant ii the decree-holder ; and the object of the suit is to recover 
possession of the property, notwithstanding the execution sale, 
on the ground that the sale by the Collector was vitiated by cer- 
tain defects. After a rem.xnd made by tlie lower appellate Court 
to the Court of first instance, both Courts have decreed the claim. 
The question raised by this appeal on behalf of the defendants is 
whether the suit will lie, 

iJfow the first ground on which the suit is based is that 
the property in question was not ancestral property, and that 
consequently the decree ought not to have been transferred for 
execution to the Collector. Before making its order of transfer 
the Civil Court, in accordance with the rules made by this Court, 
issued notice to the decree-holder and the judgment-debtor for the 
determination of the question whether the property was ancestral 
or not. The judgment-debtor the present plaintiff, did not con- 
test that application, and t^e order for transfer was thereupon 
made. It is clear, therefore, that the question whether the 
(1) (1886) I. L. E.. S AU., 146, ^ (2) (1892) I. L. E., 19 Calc., 688. 
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- Tr a question arising between the 

parries to the smt-the decree-holder and the judgment-debtor. 

far as this first point is con- 
cerned, IS barred by section 244 (o) of the Code of Civil Pro 

cedure having regard particularly to the interpretation placed 
on that clause by the Full Bench of this Court in Basti Bam v. 
Jfattuil). It was there pointed out that the section prohibits 
not only a .separate suit between the parties to the decree or their 
b„, a suit b, a past, or hi, 
gainst a purchaser at a sale in esecution of a decree, the object 

which „lat« to the 

eieoalton, diKhargo, or satisfaction of the decree. A, I have 
Jmdy stated, the question whether this properly was aueestal 
M arise between the potties to the suit. I, deariy relawTo 

which shouid hay, junsdiction to eMcnfe the decree and the 
precedur. by which the decree shonld be executed. Tie M 

Ben* decision to which I have referred is snpported by the case 
ef P,»«»o ^ J « 

atptTttltZt f “eslLsensit 

appears to me that, so far as the suit is based upon an allesa 

fo“hf‘l™serT‘^ T '"“S’’' »» 

Me purposes of execution, it is barred by section 244 of the 

The second ground upon which the suit is based is that the 
auc ion-purchaser m this case in execution of the decree althoueh 
nonunai y th, second defendant, who is the son of Ihe Who df 
was really th, Srst defend.nli fc decree-holder hinjf sod « i 
as the purchase by the decrelholilp. wo T 

of the Court, it was in violation of 800^07294°^ fte CodT ''T 

(») (1892) 1 I. 
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to the execution of the decree. So far as regards the second point, 
therefore, the suit is also barred by section 244. 

The third point raised by the suit is that the sale eilbctcd 
by the Collector in disregard of an order directing the post- 
ponement of the sale passed by the Mimsif who had tran-forred 
the execution of the decree to the Collector. As to that it is sufll- 
cient to say that no such order of postponement could be legally 
made by the Munsif. The execution having been transferred 
to the Collector, the Mnnsif, so long as it remained with the 
Collector, had no power to interfere with the proceedings, as 
by postponing the date of sale : only the Collector himself could 
do that. 

These are the only grounds on which the suit has been broifght. 
It follows from what I have said that the suit ought to have 
been dismissed. This appeal is allowed, the decrees of the 
Courts below set aside, and the suit dismissed with costs in all 
Courts. 

Baneeji, J. — am of the same opinion. 


A'ppeal deoTeed. 


RE VISIONAL CRIMINAL. 

Mfore Mr. JmUce 

w. J. ELMS (Apphoakt). THE MUNICIPAL BOASD Ot’ MUShOOKlH 

(Opposiia Parties}.^* 

0/1883 

46— 0 / distress marrmii for reooverv of 

1883, issnes a warrant for the realization of aji, irs of * ,, , 

to be due, the Magistrate is acting in a miaistoiial capacity only an^ 

1HI8 ApplioaUoA for revUioi, .rising „f ft, 

g orcumstances. The Secretary of the Municipal Board 0 
18S^°Ttrtiirl^! Magistrate of Mussoorie, on the 2nd Maj 

^ ^ of Kemith Lodge Mussoorie on account o 

Magfetat. 

— J ^ amount under section 46 of Act No. XT of 1883 


• Criminal EeTisioa No. 438 of 1892. 
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Orders were thereupon by a Magifotrate of the firbt cla to 

the police for the realization of the hub in question^ no intima- 
tion of the application of the B^ard having apparently been 
given to the alleged defaulter. Mr. Ellis declined to pay the ^iim 
demanded and applied to the High Court for revision of the 
Magistrate’s order for realization of the said sum. The main 
grounds of the application were that no arrears of any tax imposed 
under Act XV of 1883 were due by the applicant to the Municipal 
Board and, that no opportunity was given to the applicant to 
show cause why distress should not be levied on his property. 
Applicant’s counsel relied on Municipality of Ahmedabad v. 
Jumna Punja (1). 

Mr. Tf. Wallaeh for the applicant. 

The Government Pleader (for whom Munshi Gulmri Lai) 
fir the Municipal Board. 

BlaiB; J. '—In this case a Municipality has levied a tax; it 
has charged the present applicant with certain arrears alleged 
to be due. It has applied to a Magistrate for i^ecovery of those 
arrears by distress and sale of the movable property of the 
applicant. Under protest payment was made. The applicant 
here challenges the right of the Magistrate to make such an orcler^ 
and contends that the Magistrate ought to have judicially heard 
and determined the question whether any such arrears were 
due at all. The action which was taken by the Municipality 
and the Magistrate was apparently taken under section 46 of 
Act No. XV of 1883. That section is couched in the following 
word® : — Arrears of tax imposed under this Act may be 
recovered j on application to a Magistrate having Jurisdiction 
within the limits of the Municipality, by the distress and sale 
of any movable property belonging to the defaulter within 
those limits.” There are no provisions indicating that the 
Magistrate is applied to in a Jiidicial capacity, and no provision 
for a judicial dealing with the case by him. I do not find my 
mind influenced by a decision cited from I. L* R., 17 Bom.^ 
731, because that decision was upon a section of an Act containing 
words which did import a Judicial detemination. Nor do I find 
myself able to draw any inference from the statutory provisions 
. " ^ (l) (1891) I. L, B., 17 Bom., 7SL 
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for the enforcement of the recovery of income tax or land revenue. 
It seems to me that^ had the Legislature intended to impose upon 
the Magistrate the duty of judicial inquiry and finding, it would 
have used appropriate words. In the absen "e of such words I find 
it impossible to believe that the Legislature intended to confer 
upon the yoiingest and most inexperienced officer a function of 
trying &iich a question^ for iiistancej as the legality of the imposi- 
tion of a tax. 

In my opinion the duty imposed on ihe Magistrate is purely 
ministerial^ and provides the means whereby the recovery of 
the taxes could be enfored by c legal aiilhority. This petition is 
therefore dismissed. 


Before Mr, JvAtice Knor and Mr. Justice AiJcman 
QUEEX-EMPBESS « HAOT! Ajsn ornras 
Act Wo. XJjV of ISQO fli'idi&i? Fenal Oodejt ^ecHoii'i 20^, 200 — Pnhlio 
/mi^aTiee — SoUeitvig for pur^Obes of prosiiiittion, 

Selil tliib tlie soliciting for purpose's of prostitution of passers ]>y on a 
public road is not a public nuisance as tliat term is defined in section 268 of 
tbe Indian Penal Code, 

This was a reference made under section 43S of 1 m Code of 
Criminal Procedure by the Sessions Jiilga oi* Shthjauaupur. 
Three person^j pro;5titateS;, being on a public roid In Shilijahan- 
pur about midnight, accosted a person who was going along 
the road and solicited Idm to go with them. The person t.uis 
accosted, being a Ee^erve Iii-speotor of Police, caused the three 
women to be taken into custody, and they were tried for and 
convicted of ihe offence piiuisbable under section 290 of the 
Indian Penal Code, a public nuisance. The accused applied 
for revision of their convictions and sentences to the Sessions 
Judge, who, being doubtful whether the acts complained of could 
properly be regarded as eoubtitiitiog a public nuisance, as that 
term is defined in section 268 of ihe Indian Penal Code, referred 
the case to the High Court. On this reference the following 
orders were pa'-sed. 

Khox, J. — -This is a rSference by the Sessions Judge of 
Shahjahanpur. The District Magistrate at Shahjahanpur has 
convicted three persons, piostitutes, of an offence which he 
® Criminal Befcreuce Ho. of 1899? 
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considered they have committed niider section 290 of the Indian 
Penal Code. The evidence against them shows that all three 
came out on to a public road^ and^ thinking that a Eeserve 
Inspector of Police, who was passing by, was a soldier, called out 
to him and solicited him to go back with them. The District 
Judge before whom the ase was taken in an application in 
criminal revision was doubtful whether an annoyance caused in 
a public place to a single person could be brought under the 
definition of a public nu’‘-ciiee, of the ground that it might have 
been any member of the public to whom the annoyance was 
caused. He has accordingly submitted the case to this Court 
under section 438 of the Code of Criminal Procedure. Section 
290 renders punishable what are known as public nuisances in 
the Indian Penal Code. The definition of public nuisance 
is to be found in section 268. A person is guilty of a public 
nuisance when (omitting that part of the section which does not 
refer to the present case) lie does an act which must necessarily 
cause annoyance to persons who may have occasion to use any 
public right. Acts of a similar kind, and more particularly the 
act of loitering or importuning for the purpose of prostitution, 
can be provided against in Cantonments by the Oantoament*^ Act 
of 1889. Further, a Municipal Board may, under Act No. XV 
of 188S, make rules for prohibiting, preventing, and puui'^.hing 
such acts within the Municipality as may, in the opinion of the 
Board, cause, or tend to cause, annoyance to persons who have 
occasion to ii^e a public right. The language used in Act No. 
XV of 1883 at once shows the difference between the powers given 
to a Municipal Board and the powers given to Magistrates under 
section 290 of the Indian Penal Code. In the latter case the act 
done is only punishable when it is an act which must necessarily 
cause annoyance to persons who have occasion to use any public 
right. We are not at the present moment ooaidering acts 
or omissions which are the cause of common injury, danger, or 
annoyance to the public, or to the people in general, who dwell 
or occupy property in the vicinity. The difficulty in tie present 
case lies in the words necessarily^^ which occur in section 
268t The Magistrate was satisfied that in the present case annoy- 
ance was caused, &t least so we learn from the remarks which he 
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has sent np to this Court along lyith the reference, and there can 
be no doubt that annoyance is frequently caused by acts of this 


kind. e are not satisfied that the act of the women in this case 
was one which must necessarily have caused annoyance. If the 
act, of which these women were found guilty, was an act entirely 
witnout a remeay, it might be necessary to call attention to the 
absence of all remedy. Ail that need be done in the present case 
is to say that the Sessions Judge is so far right when he says that 
the act does not Ml within section 290 of the Indian Penal Code. 
The conviction will have to bo set aside, and the fines, if ]>aid, be 
refunded to the person or persons who paid them. 

Aikmax, e3. j. am of the same opinion. In my iuclgment 
persons vho are essreising the right of pass'ng r.lorg'a public 
road ought to be protected from being i.mportnner1 for the pnroose 
of prostituiion. v^iihin the limits of Cantonments such protection 
may be afforded by rules framed under section 28, clause 23, of 
the Cantonments Act of 1889; similarly witliin the limits of 
Municipalities, protection may be afforded by rules framed by 
Municipal Boards under the provisions of section 5.5, clause 1, of 
Act No. XV of IbSo. I'A'.t tne sols question wo have to deal 


with now is, whether the conduct of petiticners 
public nuisance as defined in ssclioa 288 of t 


amounted to a 
he Indian Penal 


Code. I ohlirely concur with my learned brother in holdino 
that it did not. The eouviotion and sentence must therefore be 
sot. aside. 


APPELLATE CRIMINAL. 


.Sfs*. J'usiicB AT?*. Oiislies 

QUSiSSr-'BHPiiESS :rTT7i!:\ f i 

Act ifo. XLV 5/ISOO f Indian Fenal Qods) ssetioK 193 Criminal Pro- 
eedare Code, secHon lQi~8taleMeai made in the course of a Jiidi- 
o-ial froceedmg-’ Siaiemeni made before as Magistrate under section 
1C4. 

Seld, tliat ivlieiu a wiiachs bad laade oao statemeut on oath op solemn 
affirmation biifopo a third elaiis Cdagiatrato nader sociion 381 of the Codu of 
Criminal Prooadaro, ami again another and totally inconsistent statement at 
the trial of the case before a Magisi rate of the fiist class he might properly 
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be convicted under the second— if not under the first— paras^iipli of section 
193 of the Indian Pent] Code, Qveen-JSm]}re&s v. Bliarma (1) consideied *111(1 

distingnished 

This was au appeal by the Local Governmeat from the 
acquittal of one Khem by the Sessions Judge of Farrnkhabad 
on a charge under section 193 of the Indian Peual Code. The 
facts were briefly, that Khem had been put b''fore i Magistrate of 
the third cla^-s as a witness in a case of theft and had in ido a 
statement before the Magistrate under section 164 of the Code 
of Criminal Procedure on solemn affirmation. Snbsoquentlv 
Khem, as a witness before the fiist class Magistrate who tried 
the case, made a diametrically opposite statement, aLo on solemn 
affirmation. Khem was tried on a charge framed in the alter- 
native in respect of these two statement^, and was convicted under 
section 193 of the Code of Criminal Procedure by a Magistrate 
of the first class. Khem appealed to the Court of Session, and 
that Court acquitted him on the ground that the statement made 
by Khem under section 164 of the Code ofCriininil Procedure 
before the third class Magistrate was not m ide in the course of a 
judicial proceeding, and with reference to the case of Queen- 
Empress v. Bharma (1). Prom this acquittal an appeal was 
prefeiied by the Local Government. 

The Government Advocate (for whom Mr. W. K. Porter), 
for the Crown. 

Knox and Aikjxan, JJ. — In this case, as in the cases which 
have preceded, the accused had been convicted on an alternative 
charge of giving false evidence in that he made two contradictory 
statements. The first statement was m.ade before a Magistrate 
of the third class while a police investigation in a case of theft 
was pending. The second was made before a Magistrate of the 
first class who tried the case. Khem in his defence stated that the 
statement which he had made in the Court of the Magistrate 
who tiled the theft case was a true statement, and that the state- 
ment which he had made to the effect that three other persons 
had been present at the theft, namely, the statement which he 
made before the Magistrate of the third class, was made through 
fear and at the instigation of the police. The learned Sessions 

(1) (188C) I. L. R, IX Bom,, 703. 
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Judge Oil Kb em^s appeal considered himself bound to follow the 
ruling Queers* impress v. Bharma (1) and to hold that a state- 
ment taken down in the course oi a police investigation by a 
third cla^^s Magistiate not evidence in a stnge of a judicial pro- 
ceeding witHn the meaning of sections 191 and 193 of the Indian 
Penal Code. Even if this were a right view of the iBWp the 
false statement made under such circumstances would fall within 
the second paragraph of section 193 of the Indian Penal Code. 
Moreover, the ruling which the learned Sessions Judge ins fol- 
lowed is not one which applies to the present case. The state- 
ment vsdth which the Bombay Court was dealing was a statement 
taken by a third class Magistrat<^‘ in an investigation into a charge 
of murder, and it wa^ on the ground that such Magistrate had 
not authority to carry on e preliminary inquiry in the case 
that the statement so recorded was held not to be evidence in a 
stage of judicial proceeding within the meaning of sections 191 
and 193 of the Indian Penal Code. If the view of the Bombay 
Court taken in th it case is a correct vie w, it does not apply to 
the case before ns, in which the Magistrate who recorded the 
statement under 'section 161 of the Code of Criminal Procedure 
had him«!elf authority, inasmuch as the case was one of theft only, 
to complete the tri*!!. We have examined the statements made 
by Khern on the ISth and 23rd of January. They are statements 
so contradi:jtory that we coniiot see any way of reconciling them, 
and one or the other of them must have been false to the know- 
ledge of the accused. We accordingly allow the appeal, and 
setting aside the appellate judgment of acquittal, restore the con- 
viction of the Magistrate. We think, however, that it will be 
Bofficieiit to direct that the acoiised suffer rigorous imprisonment 
for the space of three mouths with effect from to-day^s date. 
Any portion of the imprisonment or detention since this appeal 
was filed that the aroused has undergone on this charge will be 
deemed to be part of the substantive sentence. 

[5cc also in thi^ connection Queen-Empress v. Alagu Kone 
(2) and Queen-Empress v.V^uran (3 ) — Ed.] 

(1) (iaS6) 1. L. B., 11 Bom., (2) (1892) I. L. B., 10 Mad., 421. 

(8) Weekly Hotes, 1899, p. 39. 
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Befogs Mt". JviHcs Kaoss Mr. Ji^stice Ai7cri%an, 
QUilEX-EMPEESS GAInO-A WiE.^ 

Aet Wo. XI of {Avai, Jci\ \eaiinn^; 10^ 27 — Wxew-vtioM-: froriiprom- 
sio}iS of Ams Act — doversimc^zt Notlfoaiioii ITo. SIS of the Cdh 
Marelh iS*i^d--~G-o-^er’,irA€ni Woiifcatio^i ITo-> 4SS of the March-^ 

3 SOS — Personal of A rma—^Arms carrien- c?nd 2 ^>sed hy ser-'canl 

of exem^ ted ^ersor^. 

By a notification nndcr section 27 of tho Arms Act (-let 7-To. XI of 1S79) 
i-«isincd by the Govormacnt oi: IiidU, ccrttiin persons^ amongst tliera llujas and 
Members of tae Legislative Council of the LioUue:iant-Go%''craor of tlie X AV, 

P., were exempted from tlie operation of sections and 15 of tbo said Act j 
but with this proviso, tint, except vrlicro otLcrwise expressly stated, tho 
arms or ammiinifciou esrried or possessed by such persons shall be for thoir 
own personal use, c:e., Weld tiiat the terms of this proviso would allow 
of a parson exempted under the no'ciacaticn abova alluded t-o sending a 
servant armed with a gun into a nciglibouring district to shoot birds for 
him, and that a gun so carried and used by the servant of the exempted person 
was in the " personal use ” of the exempted person within the meaning of the 
notification, 

Thb facts of this case \?er€ as xoilov;s 

One Gaaga Din, Pasi, a servant of Eaja Eampal Singh, a 
Member of the Loeal LegisLitive Council, \vas found witliin 
the district of Allahabad carrjing a gun and ammanition and 
using the gun for tiio purpose of shooting game. On being 
asked by the Police for Jiis license he replied that he had none, 
but that he was a servant of Baja Bampal Singh, to whom the 
gun and ammunitioa belonged, and was out sliootiug under bis 
masters orders and for his master's benefit. Ganga Din was 
l)ut xipon his trial before a Magistrate of the first class for an 
offence under .section 19 of the Axuns Act, 1878, but was acquitted 
with reference to the ruling of the High Oonrt in In re SrurUy 
(1). Against this order of acquittal an appeal was filed by tho 
Local Government. 

Prior to tho year 1898, a notification of the Government of 
Inoia, (No. 518 of the 6th March 1879) was in force, which, 
so far as the question raised by tho present case is concerned, 
ran as follows « The Governor-General in Council is pleased, 
under section 27, to exempt firom phe operation of ail prohibi- 
tioas and di rection contained in sections 13, 14, 15 and 16 of 

• Crimiaal Appeal Ho. 569 of 1999. 

^ _ (1) Weekly Hotes, 1881, p.?. 
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the Indiau Arms Act, 1878 =■ * . the imdej- 

mentionecl persou-*, luimciy ; — 

(1) All Maliaiajas, Rajas, <fee. <%o. 

(2) All Members ' 1 = of ibe C-mucii of the 

Lienfeiuul-Goveraor of the IsTortli- Western Pro- 
vinces and Oudh. 

(3) All Milifar\ and Raval offieei«, ' 

subject tn tliG pr (viso that I'lo arm-i nid ammnui- 
fion carried or pissss^ed by such perv.H', diall b 
for their own personal use, & . &c.” 

By a notification of the Government of India of the year 18% 
(^i\o. dbS of the Ihfch March 1898) the j)i('viso to clause f3j aboce 
quoted was removed from its silnation at tue end of dausc (3) and 
appended to the fiist piragrtpli of ‘-ection I of iho Notifitatit)M 
preaediug clauses (1), (2), (3) &o. 

The giound of appeal in tlie present case was that by reason 
of tbe new Notifioatiuii the proviso tumve-meniioiicd applied 
not only to Military and Naval officers . nl others mentioned in 
clnnso (3), but to the pn-sons designated in clauses (1) and (2) and 
that it conld not lie said (hit a gun in (ho possession of a =iervant 
in anotlicr district from tint in which tlv master ordinarily 
resided wis in the pur-onal n=ic of the master wdtliin the meaning 
and intOiition of Government Noiifiottion 


The Governraenf Advocate, (for wlmm Mr. IF. K Porter) 
for the appellant. 

I andit Mcidrut Moliciii Mula 1 1 jjo (for whom Pandit Tcj 
Balindur Saprn) for die lospondont. 

Kkox and A new ax, J.T.— •Tili^ is an ajipeal preferred by 
Government from an original irdor of acquittal pissed by a 
Magi-traio of the first class, Allahab id. One Ganga Din, servant 


of Raja Ramp; 


i] Pine' 


Memb 


of ihi, Lc'gi dative Council, 


R.-W. P, and Oudh, was found within the disiricl of Allahabad 
I'a.rrving a gna and aiamuiiiii-in, and n-ingtiic gun .for llio pni'po-c 
o( snooting game, [.p.m opsng nskoj bv ilie Police to show* liis 
liienscbe rciilii-d tluii he Iiad no lioens' , Init liiar he v,as aservan; 
oi a\,:ija Rainpai nusga. who ha] <’>"dnrc‘d linn (o -hoot game for 
liiui (tliG Raja), and iiiat the gnu and ammunition belonged to (be 
aforesaid Raja. The Aiagisirate, w,. must take i(, luis found that 
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3 g 99 the pleas raised by Gauga Din are nil true, that he is the servant 

— of a master exempted from the operations of sections 13 and 16 of 

iLrpErc,s Act No. XI of 1878. Following a precedent of this Court, 1% re 
Diit. JJ^urleyy decided on the 12th January, 1880, and to be found at 
page 7 of the Weekly Notes for 1881, the Magistrate found ihc 3 
accused not guilty of any offence under section 19 of the Arms 
Act, and aeq^uitted him. It was contended by the Government 
in il)i^ appeal that the accused is guilty, and that the Magistrate 
has overlooked the fact that the rules in force, when the ruling 
cited by him was pronounced, have been amended by the Govern- 
ment Notifioal ion No. 468 of the 18th March, 1898. The last 
named notification is a notification amending a prior notification 
No. 618 of the 6 th March, 1879. So far as this case is concerned, 
the amendment is one which purports to impose a limit or quali- 
fication upon the general exemption which iioder the notification 
of 1879 was conferred upon all Eajas. The general exemption 
thus conferred is now controlled by the proviso that the arms or 
ammuuition carried or possessed by such Rajas shall be, except 
when otherwise expressly stated, for their own personal use. Tlie 
learned counsel for the Crown contends that the use by Ganga 
Din, under the circumstances we have set out above, cannot be 
deemed the personal use of the Raja. We have considered his 
. argument very carefully in view of the serious results which will 
follow from 80 literal an interpretation of these words. We are 
unable to construe, and have been shown no authority for constrfi- 
ing, these words in the strict sense contended for. We are unable 
to hold, as the learned counsel desires us to, that the raeani ng is 
that only the Raja who may be exempted under the above notifi- 
cation, can (jarry on his own person the arms which he may hap- 
pen to possess. It was allowed in the argument that personal 
use might extend to a case where the Raja might be into nding to 
use the arms personally, and such arms were In the meantiinfj 
being carried for the Raja by some servant or retainer. Wo can- 
not believe that the intention of the Government, when they 
granted the exemption, was that the privilege of the exemption 
should only extend to personal use by the Raja in the narrow sense 
cojitonded for. Take, for instanco, the case of the Rajahs residence 
atta<‘.ked by dacoHs ; it surely never could bo contended 
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that personal use extended ouJv ro the use of arms repelling i'ue Lsue 
attack by the .Raja, and that the use by any of the Raja’s ” (^,1,,^;^.. 
retainers for .such purpose was not eritiaily witliin tlio intention EMritess 

aiidftcopt^ of the exemptiou. IfiJie C4overijii)en{i did Iiitoiicl to iiiiiil- \ div, 

the ex(‘mp(iou io the tiow (jopiouflG'.I for, wn should ex])eGf 

'^vords of a far more .-i ringont aud liiuibiug na'uire. la the present 
case wi) hold tliiit Giuiga Thn luir. e^tahli^hod Io the r.ati'-faelioii of 
ilie Court that ho was ii'^iag the jiruis he (iarrieJ ior wiiat may 
lliirly be termed the '■ persciial use oi the Eaja. We G.eoording- 
Jy disLiii:^? the rippoal. Let tiie record be laduriiecl, 

(h STil'f tf'SSi L 


APPELLATE CIVIL. 

JS’ovemher 21. 

Mi'fore J£i' Justice Btaii* aad JIj\ Justioe 

JjAL avd AROUiRit (Plaintij’:-) KKVv'AL ilAM 
(DjU'R.NxIA^ i')c^ 

Bxiriitiofi of dccrco -'ClolI. Jj'oro<t lu'ti Code, ^seaiiu.i, — Stfjii bi'onghi 
uti.di‘1' ('lrr(>ni,-stance.s ir//cco the itet' rciibcd// /;?/ apptlcaLio'i u'/idir 
>ecti-ji{ 2<1 —hism t iu.i if iJ'inei lu i rcut Hu t’,: 

i'rdf /* Sf’“ I /(•/.’ 2 ! !. 

U'licibj Otii*! ilii \v'h< jo ovoo' h. d Lco i iji v\ft‘u 

e.iji'S’fb', 'juit l^t a U'o >iU' i:. i C'JOuliwH iri*!:. t.sid'j thuI-ji* 

i‘i ! ’‘umfsb.-OKVs ill wiiicl! llioi:' piop.-' iTi;”. by 'Himii.'. ««t* 

..:i Jipi)ii<i:iliuu niiili;!* i3rtCii'’.i ‘A ' -i,' A' fiK' <An'l* <‘1 v.'iv‘:i .aH::.: is ums hei'.i 

Jii.il ic w!i' Hut) ts.ii ii*. prop'R* ot* tlic or* bh** A.uub ut wiac,;. 

such .suit brouii iit to li*i.5 fi iho pi. Uni. u ,iii JupiiCAlioii iiiiu..-? soelioii Jii 
oi' t]ii> Code. Eire Mahrrta v. Chtir,i Kihamas ii) i‘'oilov>V{{. Afor/atf 

Val'imU ? P(/Ictira.>i i2) n'lAri’od r>». 

Tiik fiKJts 01 this cat^8j as stated iu the jiidgmeui ot tiio lower 
jippeilate Court, v^ere as follows : — ■ 

Khusbwakt Eai, the father of die ])!aiuiitfs- ovvv.d a debr 
to Data Jbim and otlicrs iiuder a livijothceation bond dated the 
lith AiigusL 1875. Data Satn and others brougiit a suit for the 
<lebt; and on tlie 25th Augiisl. 1SS7, obtziined a decree against the 
plainiilfs and Chiinni lliuuj their nephew (brother’s son)c In 
exeeiition of ibis decree iho hypothecated and unhypothecated 

Second Appoa) Xt>. IM) oi' ISGT froui (b‘i;ree uf Hai Aiiunt Raui;, iSuhox’- 
dinatc Judge oL' Aligarh, d‘i ted the Hth April IS'd", reversing the deoive of 
Mauhd Muhiimmad Aziiu-ad-diii, SEunsif ot Aligarh, dated the IsL June i89i>. * 

(1) (1805) L L. n., 22 Crtlc., 183. (3) (1S9B) !• L. R., 2S 3-17. 
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proiierfy of ilic jiidgn-ent-debtors w:is sold at auction oa the 2f;il> 
April 1393, and the 20th I’ebniary 1894, and tiio said auction 
sdos were eoniirnied, and mnlution of names was e-rfeetod in 
lavm.r oi the anction-purcinssers. The plaintitFs now contend 
thaMisfliey were empioyed in another district they oouid not 
present ^ themselves in Court at the time when the decree was 
passed in that ease, nor could they obtain a knowledg'o of the 
execniiou proceedings ; that thedeereeis in a areal measure confr-irv 
io the judgment and is absurd ; tJ.at the amount of the decree, in 
satisfaction of wiiich flie auction sales took place, has been over 
stated and is wrong; that the invalid and fraudulent proceodiu-s 
taken by the defendant have caused great loss to the plaintiffs. 
Hence the plaintiffs pray that the decree passed on the 2r)tii 
August, 1887, so far as the defendant has fraudulently caused it to 
be prepared contrary to the judgment and prejndicial’to the riolPs 
o. the plaintiffs, may be set aside, and that the nuetion sale of the 
piamtdls' jnirelnised property detailed at tile foot of the plaint 
w ueh, aciiording tu hiw, could nor do sulci in execution of the 
said decree, may lie set aside, together witli ail tlie ofehe.> frandu- 
ent application proceedings. The Munsif, considering tlie suit 
to DC an application under section 244, has set aside the sale of 
the r-amindari share in elaim. The substance of the grounds of 
appeal, as stated by the pleader for the appellant, is as Ibllows: — 
(1) that the Munsif had no jurisdiction to sot aside the auction 
sale, treating the regular suit as an application under section 244 
i he finding of the lower Court is -ultra vM’ 

On this first plea of the defendant-appellaat the lower appel- 
ate Court set aside the docroe of the .Munfff, who fad set aside 
il.e^s.ale of the 20th February, 1894, and dismissed the plaintiffs’ 

. pHiiitiffs aj, pealed to the High Court, their first plea 
being fha. there is nothing in kw to prevent the appellants' 
paint being treated us an ajiplieation under section 244 of 

CVirte of Civil Pooceol™ „.|,o„ „ f„„,, a, 

nf that section/^ ^ ^ 

Eabn Durga Olut-mn Bunerji, for the appellants. 

Ihhxx Jog^ncho Nath Ghauclhri (for whom Harendm, 
Krii^kwi, for tlie respondent. 



VOL, XXTI,] ALLAHAILA.I) 8EBIE8, 12^] 

Blaiii and BopaaTT, JJ.— We tlioroiiglily concur in tie 
reasoning which has incliicod the Calcutta High Court in Birtb 
Mdhata v. Shyama Ghitrn Klviioas (1)* and the Madras High 
Coiirt in Mayan PathiUi v, P^tkuran (2), to pass by the Ibriual 
defect in bringing a suit instead of making an application under 
section 244 of the Code of Civil Prooeduiv.. It seems to us ;i 
reasonable exercise of dlsoretioLi an<l one whicii <?onld do no 
injury to the parties. The appeal is decroo.l. The decree of 
lower appellate Court is set aside;, and that of t!ie tirst Court is 
restored witli costs in all Courts, 

Appeal decreed. 


FULL BENCH, 


Bt^fore Sir Arlhur Strarheif, K}d(iia, Chief JiiHiee, Mr, J‘iiisl4ae Kaox^ Mr 
ffn^sllrv 3ir. J^tzuarJC, J£r. -Jiiiifice JSurkitt z)itl Mr, 

M, J. nOWKLL (AinnuoANT) TflE AtUXlOIPAL UOAIU) OF 
MUSSOOUIE (Oppi)sn’E TAiiTY.)* 

.Lid oj P. ard Oatih MiiiiiHp all Lies' AolJ, upctioii 09 *—' 

VomplaUL uf ojfenva apairsiL Mioriclpal hyedaio—Fuwcr of AXimioipal 
Hoanl a it'e a t/(iu.cr(U mU ho ritp to io-stitata cookp tables or. iU hehatf. 

Meld si'clioii (JO oi- tliu AC-W. XC and (Judli Alunioipalitles Act, iBSC, 
cwniVv.s upon Municipal ir)avds iu tlu A-orth-Wosicru Proviiicc.s afnl Oixdh fclin 
pnwei* to ddeyiitc g-cneiMlly iheii* aufclioritA'’ to iiiake compltinih in respect uf 
junnicipai oifences; and rXiis gesunvil delcgatitjii includes not merely the 
giving ut auUiovity to do the formal act of px'usenting a complaint to a Court, 
bnfcliic exorcise cd* discretion as to vvlietlicr in any given case a complaint 
shall or shall not be made 

1 HIS was a reference to a nil F>8iicli of a Cjuestioo arising 
out of an application for revision of an order convicting the 
petitioner ofiui offence against the bye-laws of the Municipal 
Board of Mnssoorio, naraelj, to what extent a Municipal Board 
is competent, under section 69 of Act No. XV of 1883, to 
delegate its powers as to makiiig coniplainfs in respect of muni- 
cipal oifenees. The tuot.s of the ease, so far as they are necessary 
for the purposes ot this report, appear from the judgment of 
the Chief Jusiice. 
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^Criminal Ueviaion !No. 443 of 1899. 

(1) (1805) I. L, R.. 22 Calc., 483. (2) (1898) I. L.^., 22 JlaTl., 347. 
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TiNBIAN law BKPORTs^ [vol. xxti 

]VJr. W, Wcilldch^ for tho tipplicaiit. 

Tie Mnnioip.lities Act enable, munieip,] be„j, j. 
™lts and bye-laws enoreaehing on ordinary rigbte ofliepnUi.. 

. of lie land arc not offences. Seelion 69 l.,s been passed 
as safeguard for the proteotion of the publio and enjht 1 
snob to b. smelly consfrneel. Xt, „bjeoi i, p,eve„l peoj.Ie 
who are innocent or in., y have been guilty „f p„,,e,y 
offences ag-imst numicipai rules or bye-laws from being nced- 
taly barassed by prohibiting a Court from l.,ting cognirane. 
of offences pumsiable under the Act or rules nutde under tic 
Act, except ou complaint of the Municipal Board or ‘‘some 
one authorized by the Board in this behalf, » i.e. in behalf of 
each parionlar complaint. Tie Board has a duty Imposed upon 
n, of which It cannot divest itself. The whole object of the 
^ection fails if the Board be allowed to delegate its authority 
to a person to generally institute prosecutions on behalf of the 
board. If that construction Avere adopted the Board could veNt 
a chankidar or police constable with power to institute prosecn- 
lons under the Act whenever he thought fit; and the authority 
ms granted under section 09 would very likely be freniiontiv 
used as a means of oppression and annoyance. The same miMit 
e said in the case of small municipalities, where the author- 

llTetarr°'*'°“ ^ 

Counsel referred to kindred English Acts and pointeil out 

Enlk d standing in 

h" (T ' f ' Statute seems to go so far as to enable local 

bodies to generally vest the power to institute prosecutions in 

“ E^gliBh Acts are not granted 

Rt • ti section, but whenever they occur they are 

strictly specified and limited. ^ 

referred to the explanations added to thu corre- 

lx rf Apt (Aa 

let III of MunicipaUlies Act (Burma 

ilulL 1 ““"r “ “*.so L „u 

Zr„r ‘o i”™* fc B»«<1 with tie 

poweif of generifi delegation. 



VOL. XXIT.] ALLVHABAl) feLBIES. 325 

Mr. E. Ghamier, for the Muuicipul Board. 

The M'ords “authorized by the Board in thK behalf” in 
‘•eotion 69 of Act No. XV of 1683 are wide enough 1o inelude a 
general authority ; the construction contended for by the applicant 
is unnatural and would in the case of any large Municipality 
bring about a dead-look, as the Board could not itself deal with 
every breach of the bye-law& and decide whether a prosecution 
should be instituted. The words “authorized in this behalf” are 
used in other Acts to denote a general as well as a special authority. 
See section 59 of Act No. XU of 1881 ; section 61 of Act No. 
XIV of 1882 ; section 19, explanation 2, of Act No XV of 1877. 

No argument can be founded on the desirability or otherwise 
of allowing the delegation of the power to institute jiroseontiou"'. 
The Act contemplates the delegation by the Board of important 
functions : =oe sections 26. 34(f), 68, £c. 

Unless compelled to do otherwise the Court'- should place such 
construction upon seefion 69 as will effectuate the obvious inten- 
tion of the Legislature and not produce serious inconvenience. 
8ee Maxvell on Statutes, pp. 319 and 423, Hardcastle on the 
interpretation of Statutes. p]3. 99-— 102. Quee'ii-Em^wess v. llovi 
( 1 ). 

Section 69 of Act No. XV of 1883 now in question is a 
reproduction of section 46 of Act No. XV of 1873 and earlier 
inactments. The words “authorized in this behalf” have for 
a great many years been understood as including a general 
authority. In re-enacting this provision the Legislature must 
have been aware of the construction which had been placed upon 
it, and must have intended that the words should be understood 
in their received meaning. See Oominissioners for Incomes Tax 
V. Pemsel (2). 

Stbachey, C. J. — The petitioner in this case has been con- 
victed and sentenced by a Magistrate of the Debra Dun dhtrici 
for a breach of rule 19, part 2 of the bye-laws made by the 
Municipal Board of Mussoorie under the North-Western Pro- 
vinces and Oudb Municipalities Act (No. XV of 1883). The 
first ground stated in the jretition is as follows Because the 
Magistrate could nol legally take cognizance of the offence 
(l) (isoy) I. L R., 2i All., 301. (2) L. R., 1801, A. C., 331 s al pp. fiOO-Ol. 
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complained of, no complaint was mficle either hy the Mnnicipil 
Board or by any i}erhoa authorized by tlic Boird on that behalf/^ 
That is the Old} point which tJio Division Bench cleding with 
this case has referred to tlie Full Bench. It relates to secfion 69 
of Act N'o. XV of 1683, \uiicb provides that a Coiirl skill iioi 
take cognizance of an offence punishable under this Act, or flu* 
rules made under this Act, except on the eompliiini of the Muni- 
cipal Board, or of some person authorized by t!ie Board in thi^ 
behalf. Xv)w on the 27tli April 1 897, as appears from a <* 0 |>y 
of the minute-, of the Board, the following res>lu(ion was pi^^cal 
under the head of ‘^Appointment of Public Piosecutois.^^ Re- 
solved that the Chairman. Vice-Ghairnnn, Health Officer and 
Secretary bo veMed with authority under seciion 69, Act XV of 
1883, to institute prosecutions on behalf of the Boaid/^ In the 
present case a complaint against the petitioner of a breach of the 
bye-law in question was made to the Magistrate by the Sacretarv 
of the Board. There can be no doubt that the aiithoritr under 
which he professed to make the coraplaint was the rc-oliition 
which I have just quoted. It is not shown or suggested that, 
apart from that resolution, the Board gave any authority for the 
prosecution. The question is whether, by reason of the resalutiou, 
the Secretary was a person authorized by the Board in tldb behalf 
within the meaning of the section so as to entitle the Court to fake 
cognizance of the offcuice on his complaint. On behalf of the 
petitioner it has been contended that the words ^kaiithorizod by 
the Board in this behalf^' do not imdude a general authority to 
prosecute in regard to offencob under the Act or rules generally, 
such as that given by the resolution, but are confined to a specific 
authority to be given by the Municipal Board in relation to the 
specific offence for which the accused is to be prosecuted. In 
other words, that the case contemplated by the closing words of 
the section is one in which the determination to prosecute for the 
offence is the determination of the Municipal Bo^rd alone, and 
in wliich the Municipal Board having decided that teero shall be 
a complaint, mci*ely auihorizos somc^person to lay that oomplaini 
before the ^wopor Court. There is no authority to be found upon 
this point. It is dear that the section was enacted with a two- 
fold puiposc. rtThe object was, in the first place, to exclude 
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prosecutions for what may be called municipal offences from the 
interference of irresponsible persons, and to secure that such pro- 
SBoutions should have the guarantee of the responsibility of the 
Municipal Board. A further object, in my opinion, was to re- 
lieve the Municipal Board of the necessity of itself dealing with 
each individual case of prosecution for a municipal offence, and 
to enable it to assign that particular function to some other person 
or persons. Now the first complaint spoken of in the section is 
the complaint of the Municipal Board. It is clear that the Muni- 
cipal Board can make a complaint. But, as it is a corporate 
body, the only way in which it can make a complaint is to 
authorize some person to make one on its behalf, just as it can only 
do any other act through the instrumentality of some agent. So 
that, if the section stopped there, such cases could only be prose- 
cuted by the Municipal Board considering the individual case and 
the propriety of the prosecution, passing a resolution that the 
prosecution should be instituted, and directing its oflScer to take 
the necessary proceedings. That is how the matter would stand 
if the section ended with the words Municipal Board/^ It is 
clear that the remaining words of the section were intended to 
provide for another sort of case. If the ai^ument for the 
petitioner is sound, in a case where a Municipal Board desired not 
itself to make a complaint, but to authorize some other person to 
make one, it would have to adopt exactly the same procedure as 
I have just pointed out, it would have to adopt if making the 
complaint itself. The argument is that the authority there 
spoken of only means an authority to file the particular eomplaini^ 
that authority being conferred after the Board had, as in the 
other case, itself determined on a prosecution by resolution passed 
at one of its meetings. It appears to me that such a construction 
involves two consequences, each of which is sufficient to 
condemn it. The first is that it renders the concluding words of 
the section absolutely superfluous. The second is that it entirely 
defeats what I think was the obvious intention of the Legislature 
that some relief at all events should be given to the Municipal 
Board, which has necessarily other and many duties to perform, 
without forcing on it that detailed and individual examination of 
eyery case which is required where the complaint is made by the 
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Board itself. Of course the wording of the section is not quite 
as exact as might be wished, because to some extent, and taken 
literally, the t^o parts of it overlap each other. A complaint 
of the Municipal Board in itself implies the Board authorizing 
some body to make the complaint, because, as I have said, the 
Board being a corporate body cannot make a complaint at all 
without authorizing some one to make it. Again, if the Board 
does authorize some person in the words of the second part to 
make a complaint, that complaint is, strictly speaking, the com- 
plaint of the Board itself. But when you look at the section 
with an eye to the object which the Legislature had in view, I 
think the meaning is pretty clear. Complaint of the Municipal 
Board I think refers to a case where the Board is the real 
author of the complaint, in the sense that the complaint is the 
result of the determination of the Board itself. The complaint 
spoken of in the last words of the section similarly means, in my 
opinion, a complaint which is the result of a determination, not 
by the Board itself but by some person authorized by the Board 
in that behalf. That appears to me to be the only way in which 
you can give effect to the distinction which the Legislature 
evidently had in view, and to all the words of the section which 
the Legislature has enacted. If this view is correct, it follows 
that the Legislature meant by the concluding part of the section 
to empower a Municipal Board to give authority to some other 
person, not merely to do the formal or mechanical act of putting 
a complaint before the Magistrate, which it would have to do if 
it desired to make the complaint itself under the first part of the 
section, but to determine whether there should be a complaint 
at all. Is there anything in any word of this section which is 
inconsistent with this view ? The words used are as general as 
possible Authorized by the Board in this behalf. A 
general authority, that is an authority to act in all cases 
or in a class of oases, is a familar form of authority to an agent 
or an officer. The word authorized would include it just 
as much as the narrower kind of authority, which consists in 
authorizing an agent merely to take specific action in a particular 
o^e. That the wider meaning is not m exceptional or anomalous 
one is further shown by the instances cited by Mr. Cham^ of 
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other enactments) such as section 59 of the N.-W. P. Rent Act, 
1881) section 51 of the Code of Civil Procedure, and section 19, 
exj)lanalion 2, of the Limitation Act, 1877, in which the same 
words ^‘authorized in this behalf*^ are clearly used in the sense 
of a general authority. Then if the language used is wide 
enough, why should we go out of our way to place restrictions 
on it ? The Government Advocate has pointed out what would 
be the result of restricting it in the manner suggested. In some 
of the larger Municipalities constituted under this Act he 
said — and I think with truth— that the section would be utterly 
unworkable if so restricted. In a large community with a 
multiplicity of local business, and where offences against 
bye-laws of greater or less importance are of constant occurrence, 
it is impossible that the Municipal Board should meet and 
deliberate and pass resolutions in every case before any complaint 
could be instituted. The meetings of the Board are subject to 
regulations as regards convening, notices to be sent to the 
members, and as to quorum, and so pre-suppose a machinery 
whicli often means considerable delay, and which could not 
possibly be applied as a preliminary to each and every prosecution 
for a municipal offence. That is precisely the consideration 
which induced the Legislature to enact the concluding words 
of section 69. I can see no a priori improbability, no considera- 
tions of public policy which would make it unlikely that the 
Legislature should entrust to a Municipal Board power to confer 
on other persons not only a specific authority to file a particular 
complaint, but a general authority to prosecute for municipal 
offences, including authority to determine vvhether a prosecution is 
desirable. Such a power might, it is said, be abused. If it were 
abused, a remedy might be found in Chapter V of the Act. 
That the Legislature itself regards such a power as one which may 
properly be given to a Municipal Board may bo inferred from 
section 186 of the Punjab Municipal Act, 1891, which is in terms 
practically identical with section 69 of Act XV of 1883, but to 
which an Explanation ” is appended providing that the 
committee may authorize pefsons to prosecute either generally in 
regard to all offences under this Act and the rules thereunder, 
or particularly in regard only to specified offences or offences of 
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a specified class. The Burma Municipal Ac!;, 1898, section 
195, contains a similar explanation. These provisions cannot, 
of course, be used for the purpose of construing Act XV of 1883, 
but they appear to me to support the view that there is no reason 
of public policy or convenience why a general authority should 
not have been included within the words which section 69 uses. 
For these reasons I have come to the conclusion that the com- 
plaint in the present case was made by a person authorized 
by the Board within the meaning of section 69, and that the 
first ground for the present petition therefore fails. This is my 
answer to the reference. 

Knox, J .—I concur in the answer given and in the reasons 
therefor. 

Blair, J. — I find myself constrained to give the same answer 
to the question propounded as has been given by the Chief 
Justice, and I find myself constrained to that conclusion by the 
consideration that another construction would impose on 
Municipal Boards burdens absolutely intolerable. The section 
appears to me to be unfortunately drawn, and there are points 
of view from which I should have been inclined to adopt another 
interpretation, but I cannot believe that the Legislature intended 
by that section to make Municipal institutions unworkable. 

Banerji, j. — I would make the same answer to the reference 
as the learned Chief Justice. I find nothing in section 69 of 
Act No. XV of 1883 to justify the oonteotion that there cannot 
be a general delegation of authority by a Municipal Board in the 
matter of initiating and instituting complaints. The language 
of the section is wide and flexible enough to authorize a general 
delegation of the Board’s discretion, and as the limitation of ita 
provisions for which the petitioner contends will lead to great 
practical inconvenience, I see no reason for so construing th ose 
provisions as to give rise to such inconvenience. 

Burkitt, j. — In this matter the argument ah imomenimti 
is, in my opinion, overwhelmingly strong. It is clear from the 
arguments which we have heard to-day that unless the 
comstruction put on section 69 by tRe learned Chief Justice be 
adopted, it will be impossible for any but the smallest 
Municipalities in these Provinces to cope with the absolutely 
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necessary work of prosecuting persons who have been guilty of 
breaches of Municipal bye-laws. For that reason^ though I 
cannot wholly adopt the views of the learned Chief Justice; I 
am not prepared to record a dissentient judgment. 

AikmaN; J. — concur in the answer proposed to be given 
to the reference by the learned Chief Justice and my brother 
Judges. The language of section 69 of the N.-W. P. and Oudh 
Municipalities Act, 1883, is, in my opinion, susceptible of the 
interpretation for which the learned Government Advocate 
contends. That interpretation is, to my mind, the most natural 
construction of the section, as it is undoubtedly the most con- 
venient, and it is the construction which has all along been placed 
on the section by the Boards which have had occasion to act 
under it. 


Before Mr. Justice Knox, Mr. Justice Bauerjt and Mr. Justice Aihman, 

Ik ths kattbb of the NEW EOERTON WOOLLEN MILLS.^ 

/Stamjp “^Articles of association — Special resolution — BesoluUon superseding 
articles of association — Act No. VI of 1883 f Indian Companies AotJ, 
sections 76, Id-^Act No I of 1879 (Indian Stamp Act), sch, i., art. 8. 

A company limited by shares and already possessing articles of association 
proceeded to pass a special resolution, in virtue of which a document was 
drawn up entitled articles of association” in supersession of the articles 
theretofore in force. The record of this special resolution was, under the provi- 
sions of section 79 of the Indian Companies Act, 1882, sent to the Registrar of 
Joint Stock Companies to be recorded by bim. The document was impounded 
by the Registrar on the ground that it required to be stamped as articles of 
association and was not so stamped. Hereafter a reference was made by the 
Board of Revenue to the High Court under the provisions of section 46 of the 
Indian Stamp Act, 1879, as to whether the document in question required to be 
stamped. Meld that the Indian Companies Act did not contemplate any such 
thing as new articles of association, and that the document in question was 
nothing more than the record of a special resolution, and as such did not 
require to he stamped. 

This was a xefsrcnce made by the Board of Keveuue for 
the North-Western Provinces and Oudh, under section 46 of Act 
No. 1 of 1879. The circumstances which gave rise to the refer- 
ence were, briefly, as follows. The new Egerton Woollen Mills, 
a company limited by shares and already possessing articles of 
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associatioQ, came to the conclusion that their articles of asso*» 
ciation stood in need of amendmeiit* They accordingly passed 
a special resolution very largely altering and amending the 
articles, and the result of this resolution was embodied in a 
document headed articles of association*^^ This document, 
or a copy of it, was forwarded to the Registrar of Joint Stock 
Companies under the provisions of section 79 of the Indian 
Companies Act 1882, to be recorded by him. The Registrar 
impounded it, being of opinion that, owing to the procedure 
adopted by the company in entirely recasting their articles of 
association, the document constituted new articles of association 
and required a stamp of Rs. 26 under article 8 of the second 
schedule to the Indian Stamp Act, 1879. At the instance of the 
Company the Board of Revenue referred to the High Court the 
question whether the document required to be stamped as articles 
of association, or whether it was merely the record of a special 
resolution. 

Mr. W. K. Porter^ for the New Bgerton Woollen Mills, 
contended that the document in question was not articles of 
association ; and did not require to be stamped as such. The 
Indian Companies Act, 1882, {vide sections 37 and 39) contem- 
plated that there should be only one set of articles of associa- 
tion during the existence of a Company. But by section 76 of 
the Act a Company was empowered to alter all or any of the 
regulations of the Company contained in the articles of associa- 
tion by means of a special resolution, as defined by section 77. 
This was what had occurred in the present case. The Company 
had by special resolution altered most of the articles of associa- 
tion, and, instead of publishing what was new in the form of an 
amendment to the articles of association, had entirely recast the 
articles. Such procedure was adopted for the sake of conveni- 
ence, but it was not the making of new articles of association.^^ 
In point of law the document in dispute was nothing more nor 
less than the record of a special resolution a copy of which had, 
by reason of section 79, to be forwarded to the Registrar of Joint 
Stock Companies for the purpose of *being recorded by him ,• it 
did not constitute “articles of association” requiring to be 
registered under section 4.0, 
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Mr, E* Ghmmery contray argued that articles of association 
were in paH materid with rales which partners might make for 
themselves for the conduct of the partnership business. As such 
rules might be changed as often as the partners desired, so might 
articles of association of a Company. The document in question 
was on the face of it a complete set of articles of association, 
and required to be stamped aa such. It was not permissible 
to look outside the document itself to ascertain what it was 
for the purposes of the stamp law. Ghandrakant Mookerjee 
V. Karhkchamn Chmle (1) and Ramen Chetty v. Mahomed 
Qhouse (2). 

Knox, Banbbji and Aikman, JJ. — This is a case stated 
under section 46 of Act No. I of 1879 by the Board of Eevenue 
for decision of the question raised in the statemeiut. The state- 
ment commences by asking for a ruling regarding the question of 
the stamp-duty payable on what are termed the New Articles of 
Association of the New Egerton Mills Company, Limited. It 
then sets out that an authenticated copy of these so-called New 
Articles of Association ” was submitted to the Kegistrar of Joint 
Stock Companies for registration, and that he impounded them, as 
he was of opinion that they required to be stamped. The reasons 
why the Registrar of Joint Stock Companies considered that the 
document was liable to stamp-duty are that, in his opinion, the 
New Egerton Woollen Mills Company, instead of altering its 
existing regulations or making new regulations to the exclusion 
of those already existing, as they were entitled to do under section 
77 of the Companies Act, had, for the sake of greater conveni- 
ence and perspicuity, preferred to adopt an entirely new set of 
articles of association as the regulations of the company, to the 
exclusion of those before in force, they were therefore the articles 
of association of the company, and required to be stamped under 
article 3 (presumably article 8) of schedule I of the Stamp Act, 
1879* The Board state that they agree with the view thus stated 
by the Registrar of Joint Stock Companies. Before proceeding 
further, we would point out that the word New is a word im- 
ported by the Registrar of Joint Stock Companies into the case. 
The document, which was presented to the Registrar of Joint 
(X) (1870) 5 B. L, R., 103. (2) (1889) I. L. B., IG Cak., 432. 
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Stock Companies, and which is before ns, is headed Articles 
of Association of the New Egerton Woollen Mills Company 
Limited/^ and not New Articles of Association,^^ as set out in 
the reference. After carefully considering the provisions of the 
Indian Companies Act, 1882, and hearing all that has been said to 
us by the learned Government Advocate, we are of opinion that 
there can be no such document under the Indian Companies Act of 
1882 as New Articles of Association.’^ Articles of association 
are specially referred to in section 37 and following sections of the 
Act. The sections provide that a company limited by shares 
may, when on the eve of incorporation, draw up a memorandum 
of association, and may link with that document articles of 
association signed by the subscribers to the memorandum of associ- 
ation, and prescribing such regulations for the company as the 
subscribers to the memorandum of association deem expedient. 
If they do not add articles of association so executed to their 
memorandum of association, in that case the regulations contained 
in the table marked A in Schedule I to the Indian Companies 
Act, 1882, shall be deemed to be the regulations of the Company 
in the same manner and to the same extent as if they had been 
inserted in the articles of association and the articles had been 
duly registered. We have not been referred to any section 
throughout the Act which provides for the framing of new articles 
of association, and it seems to us that such would really be a con- 
tradiction in terms. We can understand a body of individuals 
who are about to incorporate themselveb into a company drawing 
up and executing articles of association which shall govern them 
when so incorporated, and we can understand a company when 
incorporated resolving that there shall be new regulations which 
shall supersede or modify the articles which were drawn up at the 
time wheu the association was jSrst determined upon. This is 
provided for by section 76 of the Indian Companies Act, and 
provision made in section 79, whereby any and every resolu- 
tion to shall be printed and forwarded 
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states^ for registration. Tlie document was not new articles of 
assooiatioiij, or articles of association at all within the meaning of 
the Indian Companies Act. It was a copy of the speoial resolu- 
tion passed by the company^ notifying to the Registrar^ and 
through him to the world concerned^ that the regulations of the 
company^ which were covered by the resolution, would bo the 
regii^tions by which the company would m future be bound. 
These regulations, even though they were new regulations to the 
exclusion of all the existing regulations of the company, are, by 
the second paragraph of section 7G, to be deemed to be regulations 
of the company of the same validity as if they had been original- 
ly contained in the articles of association. The law does not say 
that they are to be deemed articles of association, but expressly 
declares that they are to be deemed regulations of the same vali- 
dity as if they had been contained in the articles of association. 
The document which has been forwarded to us is certainly not one 
which falls within article 8 of Schedule I of the Stamp Act of 
1879, and is not liable to stamp-duty as provided by that article. 
This is our decision. Let the Begisfcrar certify it as our answer 
to this reference. 


JBejfore M‘7* J'nst%oe JBlair and Mr* Jushes A.%Jcman 
BAM BHABOSE (Defenbaxt) -y. KALLD MAL Aim othees 

Partnership — A^hitration-^Authoritp of one partner to sue on hehaJf of 
the firm-^ Authority of one partner to h%7id the firm hy a submission to 
arbitration — Act Wo* I of 1877 {Specific Belief Act)^ section 21, 

Meld that one partner, though entitled to bring a $uit on behalf of the 
firin of which he is a member to recover a debt due to the firm, has no power, 
in the absence of special authority, to bind the firm by a submission to arbi- 
tration of the claim so brought. Stead v. Balt (1) and Btrangford v Green 
(2) referred to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. IT. M* Colvin (for whom Wallach)^ for the appellant. 
Pandit Moti Lal^ for the respondents. 


« Mrat Appeal Ho. 39 of 1899 ^lom an order of Babu Hil Madhab Boy, 
Small Cause Court Judge, Cawnpoic, dated the 27th February 1899 

(1) (182$) 3 Bing., 101. (2) (29 Car. H) S Mod , 228 
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was not raised before it At all events there is no finding of 
such implied liability. 

The third point which might have been raised before the lower 
appellate Court was th^t, although there might have been in fact 
no authority conferred upon Udai Ram to refer matters in dis- 
pute relating to partnership business to arbitration, still biich a 
representation might have been made to the public as to the 
nature and extent of bis power as to estop the plaintiffs from 
saying that he had not the fullest authority to enforce the demands 
of the firm by any machinery he might choose. That question 
does not appear to have been raised or decided. The defendant 
therefore having it found against him that there was in fact no 
authority, has also failed to obtain a finding ap 3 n the question 
whether there was an implied authority or o^,tf)ppel made by 
representation of the partners. There was therefore no bar to 
the consideration of the details of the plaintiff's claim. 

An order of remand has been made upon the basis that the 
plaintiffs have been held entitled lo sue as the defendant has failed 
to establish any bar to their suit. The order of remand, therefore 
in our opinion, was right. The appeal should be dismissed, and 
the costs of this appeal should be costs in the cause. 

Aikmax, J. — This appeal arises out of a suit brought by 
Kallu Mai, Gopi Ram and Udai Ram, members of a partnership 
firm, to recover from the defendant Ram Bharoso the price of 
goods supplied. In answer to the suit Ram Bharose pleaded that 
the matter in dispute had been, under agreement between him and 
Udai Ram, the managing member of the firm, referred to arbi- 
tration, and that consequently the existence of this agreement 
barred the plaintiffs’ suit The Court of first instance sustained 
this plea and dismissed the suit. On appeal the learned Subordi- 
nate Judge set aside the decree of the Court of first instance and 
remanded the case under section 562 of the Code of Civil Pro- 
cedure for decision upon the merits. It is against this order of 
remand that the present appeal is brought. 

It IS contended that the reference to arbitration was a valid 
reference, which binds tfie partnership, and consequently the 
suit is not maintainable. The question whether one partner 
can, without special authority, bind the firm by submission to 
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arbitration, does not appear to have been considered in any Indian 
case. The English authorities are unanimous in holding that one 
partner cannot, without special authority, bind his firm by such 
reference. In case of Stead v. Salt (1), a firm consisting of five 
members, brought a suit against the defendant to recover the price 
of work, labour and materials. It was pleaded that the subject 
of the demand, for the enforcement of which the action was 
brought, was concluded by an award. It appeared, however, that 
submission to the award was signed by tliree only out of the five 
members of the firm, and the Court held that eiibinission by three 
members would not bind the five. There are other cases to the 
same effect to which it is not necessary to refer. For the appel- 
lant to succeed, it appears to me he must show that the reference 
to arbitration was either an act necessary for, or such as is usually 
done in, carrying on the business of the firm iu question. He has 
failed to do so. He attempted to show that the other adult 
member of the firm had expressly consented to the reference, but 
the lower appellate Court disbelieved the evidence adduced by 
the defendant and held that no such consent was proved. It 
appears from the judgment of the lower appellate Court that no 
attempt was made to argue that Udai Earn, as managing member 
of the firm, had any implied authority to refer matters to arbi- 
tration. I am of opinion, therefore, that the plea, based upon the 
provisions of the last paragraph of section 21 of the Specific 
Eeiief Act, 1877, fails. 

One other contention was urged by the learned counsel on 
behalf of the appellant, namely, that in any event Udai Earn, 
who virtually referred the matter to ar])itration, was bound by 
the submission. An old case, Strangford v. G^een (2), is cited 
as authority for this contention. It may be that iu a suit against 
Udai Earn personally the defendant may be entitled to some 
relief ^ but this will not affect the suit brought by the firm of 
which Udai Ram is a member, I concur in the order proposed. 

By thb Couet. — -The order of Court is that the appeal be 
dismissed. Costs of this appeal will abide the event, 

* Af/peal dismissed^ 

(2) (29 Car. XI} 2 Mod , 228. 


(I) (1825) 3 Bing,10L 
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Mefore Mr, Justice Blair and Mr, Justice BurTciit, 

BALWAHT SmaH (Plaiktiitf) THE SEGRETAKY OP STATE POE 
INDIA IN COUNCIL (Defej?3>ant).’» 

^ci Uo^XIX 0/1873 (N,-W, J?, Land Eeverue Actjt section 24,lf%J — Act 
Xo, KjJTo/ 1873 fXorthern Lidia Canal and Drainage Aci)^ section 
and Mevenue Courts — Jurisdiction — Suit to recover alleged 
excess payments in respect of irrigation dues, 

Held tliat no suit would lie in a Civil Court to recover payments alleged 
to have been made in respect of irrigation dues in excess of wbat was pioperly 
leviable on the plaintiff. 

This was a suit instituted iu the Court of the Subordinate 
Judge of Agra for the recover/ of a certain sum of money alleged 
to have been paid under the following circumstances as detailed 
in the judgment of the Court of firbt instance 

“ The plaintiff is the zamindar of two villages, namely Kayatha 
and Gangni, pargana Firozabad, zila Agra, and pays the irriga- 
tion (called the owner’s) rate for these villages. The owner’s rate 
18 levied on those lands alone which at the time of the last settle- 
ment were usar^ or hunjw^ or khaheej or naulor, and which 
are now irrigated through the canal ; these have been assessed 
with an irrigation fee of those lauds which did not use to be 
irrigated. 

On account of the village Gangni for the years 1292 to 
1296 F. Rs. 833-11-10 were taken in excess of the real dues 
from the plaintiff’s ancestor through mistake on account of owner’s 
rate, that is, on account of those lands which at the time of the 
last settlement used to be irrigated by canal or wells, or any 
other means ; that in the same way Rs, 3,709-14-3 were taken 
in excess of the correct dues for the village Kayatha for the same 
period ; that the lands for which these fees have been taken are 
entered in the jamabandis as being Nahree or Ghahee^ but 
the owner’s rate was taken with respect to them by mistake. 

That the numbers of these plots are given in the exhibits marked 
from A to T. 


^ Second Appeal No. 194 of lS97 fiom a decree of W. F. Wells, Esq , Dis- 
trict Judge of Agra, dated the 2l3t December 1896, confirming the decree of 
Maulvi Syed Muhammad Siraiuddin Ahmad, Subordinate Jude-e of Ajrra, iited 
the 6th August 1896, fa 6 > 
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The ancestor of the plaintiff and the servants of his estate 
relying upon the jamibandis supplied to the zamindars twice a 
year paid the said amounts. 

May, 1891, the barindas of the estate discovered the 
mistake, and therefore on the 14th of May, 1891, an application 
was made to the Collector for a refund of the amount, but it waa 
disallowed on the 1st of August, 1891. 

notice under section 421 of the Civil Procedure Code 
was served upon the Collector on the 9th of March 1894. 

The cause of action arose on the 13th of May, 1891, when 
the ancestor of the plaintiff and the servants of the estate 
discovered the mistake, as well as on the 1st of August,, 
1891, when the application for a refund of the amount was. 
disallowed. 

Upon these allegations the plaintiff seeks to recover 
Es. 4,543 from the defendant. 

The defence is : — 

That the plaint has not been properly signed and verified 
by the plaintiff. 

That the claim is barred by limitation, and the plaintiff 
has given a wrong cause of action. 

That the amounts in dispute as stated in the plaint are- 
incorrect and greatly differ from the entries in the jamabandis 
filed by the plaintiff with the plaint. 

That the defendant before the institution of the present suit 
asked the plaintiff for an account and a list of fields in dispute- 
in order to decide whether any mistake had really been made, but 
the plaintiff neither sent the said papers to the defendant nor 
showed them to his pleader. 

That no excess irrigation dues have been realized from the 
plaintiff, and the dues referred to in the plaint having been fully 
examined, have been rightly assessed and recovered. 

That the plaintiff and his ancestor had been always paying 
the irrigation dues and deriving benefits thereof, and the jama- 
bandis have been always in their hands ; they never raised any 
objection ; that the present plaintiff has no locus aland i. The 
allegation that the said dues were paid by mistake and the mistake 
was discovered on the 13th of May, 1891, is wrong. 
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That the plaintiff applied to the Collector of Agra for 
a refund of the amount but it waa rejected on the l&t of August, 
1891 ; that no excess irrigation fee has been recovered from the 
plaintiff, and if any has been recovered, he is not entitled to its 
recovery under circular A, D. of July, 1883.^’ 

Upon these pleadings the Court of first instance dismissed 
the suit as barred by limitation. 

The plaintiff appealed, and the lower appellate Court (Dis- 
trict Judge of iigra) dismissed the appeal, finding the suit barred 
by limitation under article 14 of the second schedule to the 
Indian Limitation Act, 1877. 

The plaintiff thereupon appealed to the High Court. 

Babu Jogindro Nath Ghaudhri and Babu Satya Chandra 
Mukerji^ for the appellant. 

Mr. E. Chamier^ foi the respondent. 

Blair and Btjrkitt, JJ. — In our opinion the suit does 
not lie by dint of section 241, second paragraph of el, (•&), of 
the Land Be venue Act, No. XIX of 1878, and section 45 of 
Act No. VIII of 1873. This question was not raised in the 
appeal or indeed elsewhere at all. The Court below dismissed 
the suit by the application of art. 14, sch. II of the Limitation 
Act. The appeal is therefore dismissed, but under the ciroum- 
^^tances, without costs. 

Appeal dismissed. 


Before Mr JmUoe Blair and Mr. Justice Burlcitt, 

KANHIA LAL (PLAiNTirr), <o. DEBI DAS akd anothbb (DErEKrAN-Tsh*^ 
M%ndu law — Joint Mindu family — Brnt for partition - Flea hy defendants 
that some of the property %n smf wai> their self ’acquired property—* 
Burden of proof 

In a suit for partition of property alleged to be the property of a joint 
Hindu family, of which the plaintiS was a member, the defendants, while 
admitting that some of the property scheduled in the plaint was joint property 
pleaded that the bulk of the property in suit, of which they were in possession, 
was their own self -acquired property Meld that the bnrden of proof was 
on the defendants to show that such property was their self-ao^uisition. 


^ Second Appeal No. 410 of 1897 from a decree of C. Bustomjec, Esnuire, 
Dwrict Judge of Moradabad, daiied the 24th Mai oh 1897, reversing the decree 
OT Pandit Rftpiaih Sahib, Siihordsnate Judge of Moradibad, dated the 11th 
December 1898 
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G.jendar Singh.. SarS«r Singh (1). murn, l)as F.ndey ^ v. 

Shama Soondri FiHah (2). and ^oUnd Chunder Moohergee v. Foorga- 

r,ertandFahoo {Z\re:ievrei.\.o. . n 

The facts of this case sufficiently appear from the judgment o 
^'^^Babu Jogindro Nath Ghaudhri, Babu Batan Chand and 

Munshi GoX:aZ Prasad, for the appellant. „ 

The Hon’ble Mr. Gonlan and Mr. D. N. Baner ji, for e 

Btokot, J. (Blaie, J., oonourring).-This is a second 
appeal in a partition suit. The reply of the defendants to that 
suS was that the great bulk of the property sought to be parti- 
tioned was their self-acquisition, and that it did not belong o e 
joint family. It was admitted that some of the property scheduled 

in tbe plaint was joint property. 

At the hearing in the first Court the Subordinate Judge very 
properly placed on the defendants the onus of proving that the 
property claimed by them was their self-acquired property. The 
defendants refused to accept the ruling of the Court in that 
matter. They persisted in their contention that the onus lay on 
the plaintiff, and declined to call any evidence m support of their 
case They contented themselves with putting in certain saledeeds 
and such like documents. As to those papers it is sufficient to 
refer to the case of Oajendar Smgh v. Sardar Singh (1)._ Such 
documents unsupported by any parol evidence, are insufficient to 
establish the defendants’ case. The first Court gave the plaintiff a 
decree. On appeal the District Judge has reversed that decision. 
He held that the onus of proof lay on the plainti ff. In so holding 
we have no doubt he was entirely wrong, and we say so on the 
authority of Dhwm Das Pandey v. Musswnat Skama Soondri 
Dihiah (2) and of the High Court of Bengal in the case of 
GoUnd Chunder MooTcerjee (3), and the oases cited therein. We 
hold that as the defendants set up their separate acquisition m 
a suit for the partition of a joint family, which admittedly 
was possessed as such of some property, the presumption of law 
was that the whole of the property of each individual belonged 
to the common stock. The burden^of proving separate self- 
tl) Weekly Notes, 1896, p. 23. ® 

(3) (1874) 22W B.,C.E,248. 
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acquisition lay on the person asserting it, in our opinion there- 
fore the decision of the Judge \7a3 absolutely ^vrong* set 
aside bis decree dismissing tlie suiL 

M was urged for the respondents that we should now ivmand 
the record so as lo give ficcji an opportunity of putdn.g in their 
evidence. We refuse to adopt that course. The dofendaats had 
ample opporVaulty to produce their c-videiice. Th'jy absolutely 
refused to submit to the ruling of the first: Courf and deolined to 
prodooe evideiice. They have only themselves io fnank for the 
consequeacese We refuse to assLt them. The suit tlion v/as 
practically unJeionded and was properly decree i by the Court of 
first, instance in the absenec of any evidence for the defence* 
That was a right decree* We restore it, and (oetting aside the 
decree of Ike lower appclJaio Couro) v/e allow this appeal w’ilh 
costs. 

Aj^^eal decreed. 


Me/ore itfr* Jusfire Blair and Mr, Ju&Ucg BurhitU 
ABDUli liARm (PLAiKTiPj.'j t?. THE 2dUNICIPAL BOAKD OF KOIL 
(U'SVTjyDAK'X').^ 

Suii^ J*or declare! Ho /I oy to or entered j/s /iVf oy can J ida^es j*or aj) point* 

ment J.V memter a jfiLuHj/al Board Cion -^SuU Wouglit 

against the Jcvmcipal Bjard in its vorj^oraie ccga-niif^ 

\V Iiero a pi saod dv.'yLjiraLIoa o7 lus to kay»'5 kls Viaiao 

2n. oiio p^iscir.'* -i'acitled to cinrit:I,iGos ibr oloctiou as 

members of a Muuicip.il noarU anU brou^-liu bis w^aiaVj flic Ibaid in Us 
Gorporate capacity^ it was hold tbab i,ach a suic worUu aoc iio against the 
Board, even if, wliioh was nob uocided, U nilglU Ho againsb tbo revising 
authority, by the irregular action of wmeli, it was alleged, the x)lainti^^s name 
had been ejscUided from the list of candidates. 

The lacts of thli case sudijicatly uppoar from the judgment 
of ih© lower appeUato Court, whicii was as follows 

^‘Ihe pJaintiff appellant asks ior a declaraiiory decree against 
the Municipal Board of Aligarh (sic), lo the oiiect that he Is 
ealtlU?-.! io bo oniered in cue list of candidates for election 
as a member of t'iC lio.iru, and for damage? amountin^'^ to 
Es. folOO. 


Second ApneuI Xo. oi •is 
DisU'Ul Judg.', of Aligaih, diteii Vue 
Babu Bcpin B.drarj dub^irji, iSubor 
Doceiaber iS0>, 


ii*om ji decree of L. Or. Evan 9 , Esq j, 
h Mirch 1357, eonaraiiug a decree of 
ite Jiidg^ Oi Aiigurh, daliod tlie 0th 
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“ His allegrlioa i', that lie was elected as a member in March. 
1884, but his eleeiion was sat aside by the Magistrate’s order 
passed in May 180-i. 

“ Alter this the Municipal Board appointed Mr. H. J. Smith. 
K. Muhammad Yiki f, L. Sri Lai and Sheikh Amin-ud-dia as 
a revising authority tor correcting the list of voters for 1896. 

“ Muhammad Hur Khan, his former opponent, raised an 
objection to entry of name of plaintiff on list of voters, on the 
ground that he paid a monthly rent of less than Es. 10. The 
matter was brorglit up before the .ravi-sing authorities on 26th 
January, 180-5, and .^ome irregular and illegal proceedings took 
place, as u 0 -.a,'ie(l in the plaint, in con''e<^ueuce of which the 
name of plaintiff appellant was struck off list of candidates for 
membership. It is alleged that the order passed by the revising 
authority was pissed maid fide at i'-n instigation of Muhammad 


Nur jlhan, to wiiona the ir.emb''rs of tlie revising tribunal were 
partial (Mr. Smith aicne exeopfed'' In consequence of this 
illegal action of ihc levi^ing irdiunai plaintiff appellant failed to 
be elected in 1895, and this suit is the result. 

^'The learned Subordinate Judge used several issues and 
decided n® below ; — 

1. The suit is fognisable by a Civil Court. 

2. The order of the revising authorises was not wholly 


regular and the decision was erroneous. 


8. Tlie suit is not barred by section 42, S. E. A. 

4. The plaintiff is qualified to bg a member. 

6. The plairtiff onn maintain a suit for damages, but ha 
cannot got any beoavse he has failed to prove malice 
on part of the revising authorities. 

'• The plaintiff has appealed against this decision. Ko objec- 
tion has been taken under section 581, Civil Procedure Code ‘by 
the defendant Municipal Board, but I hold that the defendant 
can nevertheless contest the findings of the lower Court where they 
are against them. 'A respondent who fails to file a petition 
under this section is not bound by tto findings arrived at against 
lumby the lower Court’- Bhagoji v. (l), and may 

take any objection to the decree of the lower Court which he 
(1) (1888) L L E., 13 Bom., 75. 
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might have taken if he had preferred a separate appeal — ■Kamat 
V. Kamat (1) ; In re if. Himmat Bahadur (2). 

Under these circumstances the Government Pleader on 
behalf of the Municipal Board urges ; — 

(1 ) that the suit is not cognizable by a Ci nl Court ; 

(2) that the plaintiil is not entitled to the declaration asked 
for as against the defendant Board. 

am referred to the ruling of the Calcutta Hig^i Court in 
Sabhapat Singh v* Abdiol Gaffar (3) on behalf of the Board. 

^^The remarks of Mr. Justice Trevelyan, p. Ill et seq.^ point 
to the conclusion that a suit wouM lie under the circumstances 
stated by the plaintifif appellant, that is, assuming that the allega- 
tion of the plaintifif appellant is connect, that his name was struck 
off the list of eandidatcn in an irregular way by frieods of 
Muhammad i^ur Klian, who were not acting in good faith; it 
stands to reason that the relief claimed is one vhich c?n be 
considered by the Civil Court acting under section 42, Specific 
Belief Act, 

This is clearly the meaning of the ruling of the Caloiitt 
High Court referred to above, and as no ruling can be oiled 
to the contrary, I hold that the learned Subordinate Judge 
right in finding that he has jurisdiction to try and decide this 
suit. 

The ! i\t print for decisio i is more <liffioult~ 

Can the pLantuf ippch ot daim the declaration asked for 
against the Municipal Board ? 

^^The plaintiff appellant, who has conducted hisovn ^ase, 
admits that his claim is against the corporate body reprcbenfed 
by the President, and not against the President or any iiidivuluai 
member personally. 

In the Calcutta case above noted it was decided that no 
action for damages could lie against the Magistrate who set aside 
the election, as he only acted bond fide in pursuance of what lie 
believed to be the duties of his ofiSce ; and it was further held that 
no declaration could be made against him, as the matter was not 
one in which he really had an interest. 

(1) (1884) I L. R , 8 Bom , S68 (2) (1866) B. L E, Sup. Vol., 420 

(8) (18%) I L. B, 24 Calc, 107 ^ 
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It Tras held, however, that an action did lie against tiaose 
persons who denied the right of the plaintiff and put in force 
machinery which excluded his exercise of that rights 

III this case the piainiiff appellant bases his suit on th© 
ailegaticn that certain bpocIfieJ members of the Municipal Board, 
acang under the instigc^iion of liis opx^oiient Muhammad Nur 
Kuan, put certain machinery in mcdion, which resulted in nis 
n^iine being btrujk out of the list of candidates for the year 1895, 
and on this ground he says he is ealitled to a declaration and 
damages Ub against the Miinicipai Board in its corporate capacity, 
lu this case, according to the rules laid dowm for the Aligarh 
Municipality (G. O. No. 716, dated 9tli August, 1S31), tlie 
re-mlt of tlm proceedings of the revising authority was that 
Ihcjr order became final, not being corrected by the Magistrate 
within one month from the last silting, in other words, the 
prj^cedings of the revising authorities were automatically ratified 
by the Board under the ndeb, and ihe order of tiie revisiug 
authorities became for all pra«^tkal purposes au order of tlie 
w'liole Board. 

^But it i.not confcenitd that the mejibeiN ofiho Board in 
thiir corjierate capacity w^'ero uctuafed by any malice. 

The order of the revising authorities became the order of 
the Board under force of ciruiim&taaces, and it is obvious that the 
portion of the Mimicipal Board in its corporate capacity is in 
this case similar to the position of the Magistrate in the Calcutta 
case. The lollowing remarks aj)ply in this case, mutatia 
mutandis. ^ Wuat he (the Magistrtto) did wa^ clone, or at any 
rate purported to be done, in pursuance of aui^hority given to 
him by law. There is a question whether he had any authority 
to do what he did ^ • but even if tint be so, the Magistrate 

acted bond fide in pursuance of what he belie^’-ed to be the duties 
of his office, and therefore he would not be liable to an action in 
respect of it He would certainly not be liable to any action for 
dan ages, and, as far us a cleclaratiou against him is concerned, 
t lilt is not a matter in which he really had any interest We 

think it very doubtful whether such a decree could be given, and 
certainly, as a matter of policy, it would not be right for m to 
, do anything which would compel Magistrates of districts to be 
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brought in in suit& of this kind when the contest is really 
one between the parties who have opposed one another at an 
election/ 

In this case; applying the principles laid down above; I hold 
that the leal dispute lies between plaintiff appellant and the 
friends or partisctn-^ of Muhammad Nur Khan; and that the 
Municipal Board in i(3 corporate capacity cannot be dragged into 
their quarrels. 

The Municipal Board in its corporate capacity acted 
fide ill pursuance of rules laid clown for its guidance by Govern- 
ment; and is not interested in any way with respect to the title of 
plaintiff appellant to any particular character or right. In this 
particular instance the right of plaintiff appellant to be elected a 
member of the Board is not a matter in which the Board in its 
corporate capacity is interested in the slightest degree. 

“For the above rea-^on; I hold that the plaintiff appellant 
cannot; under s. 42; Specific Relief Act, claim any declaration or 
ask for any damages against the Municipal Board in its corporate 
capacity; and the suit must therefore fail. 

“It ia unnecessary; under these circumstances; to express any 
opinion on the facts ; but I may say that I agree with the learned 
Subordinate Judge in hi^ finding on the sixth i^suc; that the 
piiiintiff appellant is qualified under the rules to be a member of 
the Municipal Board. 

“The learned Subordinate Judge for reasons given by him did 
not award costs to defendant Municipal Board; but in this appeal 
I am of opinion that the Board is entitled to its costs, 

“ The plaintiff appellant should have been content with the 
finding of the learned Suborclinate Judge that the proceedings of 
the revising authorities were irregular and their decision erroneous. 

“It is quite clear that as against the Board in its corporate 
capacity he has no reasonable ground of complaint. 

“ Appeal cliwnife'-ed with coots/^ 

The plaintiff thereupon appealed to the High Court, 

Babu Satya Ohandar Mukerji for the appellant. 

Mr. E. Chmvur for the^respondeut, 

BubkitT; J. J.; eonGurriog).™In this appeal various 

questions have been argued before and among^jt others the 

21 
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1899 question as to whether any suit having for its object to obtain a 
— that the plaintiff is entitle J to have his name entered 

ABBtra . 

itAHiM in the lists of elector^ or candidates could lie against the Munici- 
Thb Board. "We do not propose to decide an}^ of those questions. 

^OAB? We are of opinioti that the appeal must fail on the short groiuid 

Koib* that the suit has been brought against the wrong party. The 

plaintiff’s allegation is that by rca on of certain tortious acts 
committed by the revising authority his name was wrongfully 
struck off the list of persons qualified to stand as candidates for 
election to the Mimu ipai Boaal at the next election. Tliis the 
plaintiff alleged as done at the iir-tigatioa of^ and with a view to 
please and show partiality lo^ a di5ap2)ointecl candid ite. It is 
admitted for the plaintiff that ho had a remedy by application to 
the District Magistrate (who had power to revise and amenvl the 
list prepared by the revising aiithoriiy); but that he did not avail 
himself of that remedy. 

Wo are clearly of opinion that if the plaintiff had any right 
of suit^ as to which we expresb no opinion^ his suit should have 
been instituted against the persons of who e alleged wrongful acts 
and mibconduct he complains; namely; tiio persons who constituted 
the revising authority; and that the sidt, if maintainable at all, 
would lie against tliem personally for the individual acts done by 
thorn. The revising authority had the duty imposed on it of 
preparing the lists of voters and candi lates, subject to the final 
orders of the District Magisirate; and if the members of that bodv 
are responsible to any Couri- for wrOijgihi acts done by them in 
the 2 >erformaiic*e of tha?-- duiv t!>ey are re poiisiblc a^ individuals. 
The Municipal Board in Its coiqjor.J.s capacity is not answerable 
for the misconduct and v/roeg:uI a - b of liio revising authority iu 
preparing the listb. It has no control o v,;r or power of amenning 
those lists. The Magisira-tc of due .Dibu-det is the only authority 
by which those lists can be revi cd or ainended. 

Por the above reasons wc arc of (..‘pinion that this appeal fails. 
Wc therefore dismiss it wdiu oosis. 

dismissed. 
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BALKISHBN DAS and othbes (Debendants) «. W. P. LEGGB 

(PiAINTIPP). 

On Appeal fiom tlie Higli Court for tlie North-Western Provinces. 

Sale of In ul ani ag^eettient for re-pureJia&e — 3lorigage hy conditional sate 
to red eem -^Intention — ’Regulations I of 1798 and XVIX of 

1S0G--~"JS sc clii non of extrinsic emde^ice to ^ary written instrnmeni-^ 

Act Mo, I of m2, (Indian Rridenee Act), section 93. 

A deed of aalo of land for value was accompanied by a deed of agreement 
between the pirties for purchase biclc by the vendor of the land on payment 
by him of money to the veiRlce on a future date fixed. The deeds were fol- 
low ed by transfer of p tNSOssion to the vendee, and his recoixit of the profits. 

The vendor did not ex* Joise his light of rcjiui chase ; hut after miny years, 
gave notice of lus inf( ntiou to redeem, and bi ought this suit to tnforce his 
light ol itdtmplion ih upon i niortg*ge by conditional sile. 

Mild; (1) that oral i\idciiCO for the purpose of ascertaining the intention 
of the pirties to the dt < cK wis not admissible, being excluded by the enactment 
in bection 92 of the Indian Evidence Act, 1872. 

This case had to be decided on a consideration of the documents themselves, 
wilh only such extiiiisic evidence ot* circumstinces as might be required to 
show the rd itioii of the written linguige to existing facts. 

(2) Tint ^lurewcre cont lined in the deeds iudicitious tint the parties 
inidided to tfful amoitaage by conditional sile. In such i mortgage it is 
not nect '.s u y tint the moiigagor should m ihe hiinsrlf personally li ible for the 
repayment of the loin. 

(]) The tcpiiiy of icdemption w^s rcndeied applicible to a mortgage oi 
this cl.ib^ by the cifect of the Kcgulatlon XVII of ISOC The Trxn&fer of 
Pioputy Act, 1882, section 5S, dc‘fines a mortgage of this character, stating 
the alieady existing law, and jjractice regarding it; but owing to its date did 
not apply in this instance. 

(4.) Bedemption had been rightly decreed in the Comets below. 

(3} Whether such a mortgage would be redeemable under the Begulation 
Uw independently of intention indicated in the instrument was not a point 
c tiling for decision. Indications in this eise appexiing in the deeds were 
fa), words in the agreement for repurchase siinilir to those in EeguUtion I 
of 1798, rcUting to the deposit of mortgrge money in the Treasury, giving 
the like power to deposit; fbj, fche inclubion in the present secuiily of a sum 
due on an actount, open to be increased, other than the price fixed for 
the repurchtse; and otlier mttkrs. Bhagtoan Sakai v. Bkagioan Dm (1) 
distinguished. 


Pmciii .*--IiOE3>s Waisow, HonnoLbE, andI)AVEy, Bie Ku'Haeb Coxtch 
ind Sib Edwabd Eby. 

(1) (1890) L. K., 17 L A., OS; T. L. R^12 Alb, 3^7. 
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Appkil from a decree (23 April 1897) of tlie High CoErt^ 
which affirmed, substantially, a decree (S February ]886) of the 
Subordinate Judge of Jaiinpur. 

The suit was brought by the responcleotj ITilliaiE Francis 
Legge, on the 5th No^'embor 1894, for the redemption of an alleg™ 
ed mortgage of the 4th February 1873, on which date he executed 
to Ealkishen Das, the appellant, together \\itli Hari Das, bince 
deceased, a firm of banlers in Emare®, a deed of sale to them 
of his estate, named the Patilali taluk, the price stated being 
Es. 1,50,000. The consideration was not paid in cash, but con- 
sisted in part of money unpaid upon a previous mortgage to the 
banking firm effected on tie 8th April 1S72 by the plaintiff in 
conjunction with a partner (whom be had since bought out) in 
carrying on Indigo factories, of which lie was the sole owner in 
February 1873. The rest of the conslL^ration w.i.s a balance, 
retained by the banking fij’io, of the ainoimt then due on an 
estimate of expenses for convlucliog the factories, ifhich they 
financed for the plaintiff. 

A second deed, an ikrarnami, was executed by the banking 
firm to the plaintiff on the game day, and bore even date with 
the first deed, the deed of sile. By this ikraroama the firm agreed 
that they would sell the taluk back to him if he paid on the 1st 
March 1S76 the sum of Es. 1,65,000 to fliom ; and it was thereby 
agreed (1) iliai, if the buyers oi their heirs should raise any 
objections to receiving the money and to rLlinqiiifehiog the pro- 
perty, the seller bhould be competent to deposit that sum in 
cash in the Treasury, and thereupon obtain possession ; — (2) 
that if the estimate of the expenditure on the Indigo factories 
should be varied by consent from year to year, then the seller 
should be liable to pay along with the sum specified above 
whatever sum might be found to be due at that time, on the 
factories account. 

On the 6th April 1873 a deed avas executed between the parties 
containing ^^an estimate of expenditure upon the factories 
and the respondent borrowed money, which was secured to be 
repaid in December 1873 upon an instrument separately mortgag- 
ing the factories I which, after fresh borrowing and another 
deed of estimate in"^ 1874, wore sold on the 25th March 1875| 
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with some other properties, by the plaintiff to the bankers for 
Es. 60,000. 

The defence of Balkishen Das and of the sons of Hari Das, 
as his successors in the firm, was that the transaction of the 4th 
February 187?» was a sale out-and-out of Patilah, and not a 
mortgage. They deaioJ that any relation of debtor and creditor 
was subsisting between the parties, and that any agreement to 
allow the vendor to repurchase for a si)ecified sum, or any 
relation of mortgagee and mortgigor, continued after the date 
fixed for payment of the sum for the repurchase, if it was to 
take place ; that date having been the 1st March 1876. 

The question to be decided on this appeal was the main one 
raised by t’l" issii^^s :~wlietlmr the iobtriiments of the 4th Feb- 
ruary 1873 constituted a mortgage by eondiiional sale or a sale 
out-and-out. Oral evidence wa:, admitted on each side at the 
hearing to explain the intention of the parties to the transaction. 

The dechioj of the Subordinate Judge was in the plaintiff’s 
fovoiir. j'idgment vuuS that the deeds on their face con- 
stituted a conditional mortgage, and ho found that by the ancient 
(‘usfom prevailing, the mortgage by conditional sale was generally 
effected in that way. He roierred to the value of the property, 
which was in escoiss of the price stated in the sale deed of 1873 
as showing, with clauses in the ikrarnama (including tliose above 
mentioned), the intention of tiie jjarties to mortgage, and not 
actually to sell. His decree was for redemption, on payment by 
the plaintiff of the Es. 1,65,000 stipulated for the repurchase, 
with Rs. 6,607 for principal and interest due on a sum left unpaid' 
on the expenditure estimated, after the sale of the factories in 
1875. 
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This decision was maintained on the defendants^ appeal by a 

Division Bench of the High Courl: (Banerji and Aikm^n, JJ ) 

Their jndgraent is reported at length in Balkishen Da's and 

others v. F. F. Legge (1). Upon a consideration of the terms 

of the ikraroama, the surrounding circamstanecs and the oral 

evidonee, they came to life cnncluMon, in concurrenee with the 

Court helow, that the contracting parties intended the transaction 

to be one of mortgage by conditional sale, and not to be an . 

(1) (1897) I. L. R, 10 All., 430. ' 

♦ • 
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absolute sale with merely a riglit to repurchase on a certain date. 
They did not regard as a precedent for this case that of Bhagwan 
8al\m V. Bhagwan Din (l)j which they distingiii&iied from the 
present 

Mr. J. D, Mayne and Mr. W. Colvin, for the appeliantSj 
argued that the judgments of the Courts below were wrong upon 
the construction of the deeds of 4th February 1873. Tlie true 
intent and meaning of those deeds were that they ended the rela- 
tion of debtor and creditor between the parties, and that the 
bankers became absolute owners of the taluka, after the 1st 
March 1876. The buyers were until that date under contract to 
convey that property back to tlie plaintiff if he should tender to 
them on that date Rs. 1,66,000, and should also pay any balance 
that might then be due under the deed of estimate of expenditure 
dated the 8lh April 1872. Those sums were neither tendered nor 
paid on Hut date and therefore the sale was from that date 
indefeasible. The High Court had erred in holding that there 
were in the surrounding circumstances reason for their putting a 
construcliou upon the deeds of the 4th Foliruary 1873 different 
from Hint which the words literally boro. Also, in the absoneo 
of fraud, and for purposes other than to prove if, the Courts 
below ivere wrong in admitting oral evidence. This they had 
admitted to explain what the parties infendeJ by the deeds that 
had passed between them, and to vary the meaning of the words 
used ; so that what had been plainly a sale had been construed 
to have been a mortgage. This was in contravention of sections 
92 and 93 of the Indian Evidence Act, 1872, which excluded all 
evidence taken from outside the written agreement Beside-, the 
evidence for the plaintiff as to the meaning of the parties, even if 
admissible, was insufficient to outweigb'the express words of the 
registered document. Again, both the Courts below had relied 
upon an assumed iwnge of the people to employ language import- 
ing a sale with a view to conveying the effect of a mortgage. 
This was not borne out by evidence. The appellant had the 
right to contend that there was upon tlie true construction of the 
Words used in the deeds, not contradicted by any legal evidence, 
,nor by any evidence rightly understood, a sale for valuable 
JilJ (1890) E B., 17 I, A., 08 1 L B. B., 12 All, 8^7. 
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Consideration received by the vendor; coupled with a contract 
uoiLr vliiolihe was to be allowed to repurchase the property on 
a fixal day only. When he had failed to repurchase on that day, 
the right on his part to obtain posse-^sion of the property 
that had passed from him to the defendant^ ceased to be 
exerciseable. From and after the 1st March 1876 the relation 
of debtor and creditor no longer existed. They were then 
vendor and purchaser. There was no longer any loan; debt or 
mortgage after that date; the -ale having become absolute. 

The decision of thi'^ Committee in Bhagwan Sakai v. Bhag-- 
wan Dm (I) wa=? then referred to — -wlierein was cited the judg- 
ment ill Alderson v. ffkite (2), to the effect that the rule of law 
on the subject wa^ the following: — that primd facie, an ab-olute 
eonveyam Cj containing nothing to show that the relation of 
debtor an<l creditor is to exist between the parties; does not cease to 
be an absolute conveyance anl become a mirtgagc merely because 
tlio vendor stipulates that he shall have a right to j^epurchase. 
Jn Sital PcTBhad v. Lnchmi Pershad Singh (3); the plaintiff 
failed to establish that, a siie to him; with a rignt of repurchase; 
was in oiFoel a mortgage; but in that case th-ere were special 
circumstanecs, not presented in thiS; it was true. The sale in that 
case w’^as declared to be an acquittance of the debt and the money 
for repurchase was only to be received under circumstances 
p(‘rfeonal to the debtor, and not showm. Hero, tliere had been a 
resort lo other modes of securing and of clearing the debt on 
the foclorles followed by the sale of them, which in 1875 left 
a comparatively small balance. The principle that continuing 
indebtedness was to vmpport the view of continuing mortgage 
was referred to in The Mmichester, Sheffield and Lincolnshire 
Eaihmy Company v. The North Central Wagon Company 

(4). 

Mr. A. Cjhen, Q C., and Mr. L, DeCruyther (Mr. J, 
Ashton witli them); for the respondont, contended that t!ie judg- 
ments of fhc Courts below were right as to the effect of the 
deeds of the 4t'h February *1873. The terms of those iustru- 
ment-; road logetherj could not but be oonstru^Hl as supporting 


(1) (2800) Ii.E.,171, A, OSjI. 

L. i;..; 12 All, 387. 

(3) fiSSS) 2 Bea and J. 105. 


(a) (1SS3) L. B., 20 L A., 130. 

(1) (38S8) B. R., A, C, ooj, 500. 
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tbe view that they were intended to operate as a mortgage^ and 
not as a sale out-and-oiit. Their form was one much used in the 
North-Western Provinces and elsewhere to constitute a mortgage 
by conditional sale, termed in the vernacular bai-bil-wafa. It 
was said to have been the practice of the Miihammadans to 
employ this form of mortgage, as it avoided, in their opinion, any 
infringement of their law against the creditor's taking interest 
from the debtor. Reference was made to Baillie, Moohiimmudan 
Law. Supplement Sale/’ 782, 809. But sale and a right 
of purchasing back were commonly resorted to in ti*ansactions 
intended to have the effect of mortgages. In the present instance 
the intention of the pirties to mortgage was shown in several 
ways by the provisions made in the deeds themselves; and, first 
by the right secured to the vendor, should he conclude to repur- 
chase and should the vendee refuse to accept his tender of the 
purchase money, to pay it into the District Treasury. That pro- 
vision was in the worls of a clause in Regulation I of 1798 
relating to the mortgage by conditional sale, or bai-bil-wafa ; 
secondly, the requirement that advances made, and to be made, 
for the working of the factories should be repaid at t.he same 
time with the payment of the repurchase money; thirdly, the 
excess of that money, by Rs. 15,000, over the Rs. 1,50,000, the 
ostensible sale price mentioned in the deel. Next, reference was 
made to Regulations I of 1T9S and XVI I of ISOG. and the 
introduction of the right of redemption iinto the Indian law of 
mortgage. A statement of that right was not required to be 
in deeds themsoives, because it was an incident annexed bv 
lav/ withoui mention in the writun ♦•ontract. Maepherson on 
Mortgages, 7th ed., i)p. 15, IG ; Rashbehary Gimse on Mortgagees, 
Tagore Law Lectures for 1877, pp. 136, IbO. In 1865 the law of 
foreclosure in these mortgages was considered in Fo 7 ^les v. Amir- 
un-nissa Begam (1), vfhere tho effect of a bai-bil-wafa, or 
mortgage by conditional sale, was dealt with as resulting from 
deeds of sale and defeasance in no way different from those in 
the present case. On the other htind, in Paitahhiram/ier \\ 
yencatiirao Baicken (2), v/hich came before this Committee from 
Mad 2 *as, to which Presidency the rule of tlie Bengal Regulations 
(1) f18C5) 30 M-oo., I A., ,140. (2) (1870) 13 Moo., 1. A., 560. 
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allowing redemption at any time before foreclosure bad not been 
extended^ a sale was lield to liave become absolute after default 
Tliat •was on the ground that the English law relating to the 
equity of redemption was no part of the ancient Indian law and 
usage in these matters. 

With reference to what was laid down in Aldti7^so7i v, JV/itte 
( 1)5 as belonging to mortgagor that the relation of debtor and 
creditor must be intended to continue, it wms argued that the 
state of things as shown to be in contemplation by the ikrar“ 
nama of the 4lh February 1873 completely satisfied that require- 
ment. The transaction involved that the security should include 
the debt upon the factory accounts. The principal English cases 
bearing upon an actual transaction of oiortgigo receiving effect, 
though Obten'^ibly a sale, on the firtt apporranoo, upon evidence 
of the intention of the parties to secure repayment according to 
contract, instead of selling and buying out-and-out, were collected 
in Rochefoucauld v. Boustead (2). In Bahkeu v. Alagafpadayit 
(3), the intention and agreement were proved by oral evidence 
and a suit for possosbion founded on a dcol of sale was defeated 
by proof of n (*ontemporaneoii« oral agreement for reconveyance 
on the payment of money bo^ro^Yed, In that cabe was cited by 
tlie Court B((kshu Lahsliman v. Govinda Kavji (4), and it was 
held that, without contravention of sections 92, 93 of the Indian 
Evidence Act, 1S72, if it is apparent that the transaction lias been 
treated as a mortgage by the p u'ties, a mortgage it u ill be held 
to constitute. The admission of oral evidence was shown by 
thoae cases to turn on the necessity of admitting it to expose fraud 
involved in the conduct of a pretended buyer knowing himself to 
be mortgagee. 

Also were cited Bkup Kuar v. Muhammadi Begam (5) ; 
AU Ahmad v. Rahmat-ul4ah ( 6 ), where the case of Bhagwau 
Sakai v. Bhagwan Din (7) is observed upon ; Rama Sami 
Sastrigal v. Bamayappa Nayahaih QS)i Mas Muni Dibia v. 
Praukishen Da& (9). 

(1) (185S) C BeO. and J., 08 

(C) (1807) 100. 

m (mm) i, m ii , ig Mad., so 

(4) (1880) L L. R , 4 4(i5. 

(5) (1888) L L. B, G AIL, S7. 

• 


(G) (mm) 1. L. IL, 14 AIL, 195. 

(7) (1800) L. B., 17 I. A., 08. 

I. L. B., m AIL, 387, 

(8) (1881) I. L. B., 4 Mad.^179. 

(9) (1848) 4 Moo., L A., 392. • 
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Mr. J. D. Mayne replied. 

Afterwards on the llth November 1899 their Lordships’ 
judgment was delivered by Loed Davey. 

In and prior to the year 1872 Hari Das and the appellant 
Balkishen Das carried on business as bankers at Benares. Hari 
Das was the managing partner. He died on the 27th April 
1889. The present appellants are Balkishen Das and the two 
sons and heirs of Hari Das. The respondent was at that time 
the owner of a taluka called Patilah in the district of Jaunpur 
and was also half-sharer of certain indigo factories known as 
Basharatpnr, and carried on tlie business there in partnership 
with one De Momef, his co-sharer. By a deed dated the 8th 
April 1872 the taluka was mortgaged to Hari Das and Balkishen 
Das for R^. 1,25,000 aud by another deed of the same date (called 
a deed of estimate) the factories wore also mortgaged to them as 
security for Es. 00,000, which sum was to bo applied partly in 
payment t)f previous debt and pirtly in providing for the neces- 
sities of the indigo business for the current year. At the end of 
the year 1872 it was found that the business had been carried on 
at a loss. The debt due to the bankers was E,s. 1,90,000 and 
further advances were needed for carrying on the business. The 
rtspoudeut in those oireurastaiices bouglit out his partner De 
Momet and became sole owner of the factories and solely inter- 
ested in the business. A fresh baiidobast or settlement was there- 
upon made between him and the banker- and was carried into 
effect by three deeds, of which two relating to the taluka were 
dated the 4th February 1873 aud the third relating to the 
factories was dated the 6th April 1873. 

The first deed of 4th February 1873 was, on the face of it, 
an absolute sale by the respondent to the banker- for the pi-icb 
of Rs. 1,50,000, which was expre-sed to be paid in the following 
nianner, bankers refained out of the Rs. 1,50,000 the sum 

of Rs. 1,37,333-6-0 principal with interest up to date which had 
y calculation been found due by tjie respondent to the bankers 
under the mortgage deed of the taluka dated 8th April 1872 and 
relamcd the balance Rs. 12,666-10-0 in part payment of the 
amouuj;^ then ^diie on the deed of estimate of expenses for 
conducting the factories of the Basliarafpur concern. 
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The other deed of the 4th February 1878 was in the 
following terms : — 

Bibiis Hiri D-is anrl Billdshen Dis, sons of Babn Padam Das, 
" proprietors of tlie firm of Bibu Madhnban Das and Bwarka Das, caste 
Giijrati, resident of mobalh Gwildas, in tbe city of Benares, do declare as 
follows ! — 

** Tlie vendor, Mr Willi im Francis Leg’ge, bavinG^, under the sale-deed dited 
" it Ii Feb^’u iry 1873, sold absolutely, for Rm. 1,50,000, bis zamindari right and 
" property in the entire 16 annis of tiluki Patilab, pirgani XJngli, in tbe 
district of Jannpur, comprising 25 viiliges, original and itt ached, together 
with all sir, siyer items, high and low linds, water and forest produce, water 
places and tanks, cultivated, uncultivated, saline, waste and jnngle lands ; 
village sites, ponds, kitcbh and pakka wells, collection houses, tenants’ 

** qii irters, bamboo clnmps, groves and detached fruit and timber tiees of 
all sorts, and stone and wooden mills, inclu'^'lvo of all the zamindari rights and 
interest apport lining to the said taluk i, ontkout exclusion of any right or 
property, to ns, the cxecut ints, hxs esused innt ition of names to he effected. 
We, the executants, therefore, of our own free will xnd accord, covenant and 
** declare thit if the siid vendor pays on 1st Hsrch 1S76, the amount of 
** Rs, 1,65,000 in a lump sum, we shall soil to the said vendor the whole of the said 
ikka sold, as it exists at present, for the said amount of Rs. 1,65,000, and 
shall ciuso everything connected with mutxtioa of nimes, &c., to bo 
**' d*)ne, neither we nor our heirs shxll hive any objection thereto. If we or 
''ourhoirs riiso iny objection to receive the money and relinquish the 
“ property, the vendor sh ill bo competent io deposit the sxid amount in cish 
** ill the treasury, by rirfiue of this agreement, xnd obtxin possession over the 
ilaki, wc sh ill h ive no sort oe objection to it. It Ii is further been stipulxtod 
by the executants and the vendor that if the amount of the estimate money 
** of tho Basharatpnr concern should keep varying on account of alterations 
** ra ido by consent of us, executants, f I’om year to year, then the vendor shall be 
*^iiible to jny xiong with the sum above mauiioned, whatever sum may bo 
found to be duo at tliat time by him to us executants. The sxMb shall not bo 
"'competent to effect a sale until the payment of tho estimate money relating 
" to the f xciories of the Bisharatpur concern. W e shall recover from the vendor 
"any amount of arrear that may be due to us by the cultivators by making 
"an assignment thereof in favour of the vendor, and after tho expiry of 1st 
" March lb7G, the said vendor shall not be competent oithex* to pay tho money 
"ox* to m iko the purchase and the conditions of this deed of agreement shall 
" be deemed to be null and void,” 

Tho quQslion between the parties in this fi-ppeal is whether 
two deeds togetiior ooRbiituied a mortgage of the taliika or 
^oht-aiid-oiit sale with a contract of repurchase. 

^^i fter the exeoutioa of those deeds the bankers made further 
respondent to a large amount m acooupt of tbe 
- 23 
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Basliaratpiir concern. Ey the third deed daiecl the 6th of April 
1873 the snm of Es. 44,228-14-3 was found due from the respon- 
dent up to date, and he mortgaged tiis factories for Es. 75,000, 
out of which the balance \ros paid off and money was proYide<l 
for working the factories during the eurreut year. 

On the 3rd of Marc-h iS7 1 anotlier deed of estimiue was 
executed for Lliat year, and inialiy by a deed dated the 2.ith March 
1875 tlio respiondeut sold and eonvoyed the laciories to tlsc 
bankers for a price n Inch left hiin a debtor to fliem in tiie sum ol 
Ils. 6,953-4-3. There i- no deed of defeasance to this deed 
and it was adniir.tedly.an absolute sale. 

It should bo noticed that on the execution of the deeds of 4th 
February 1873 -.ho necessary mutation of names was made and 
the bankers entered into and have ever since been in posses- 
sion or receipt of the rents arid profits of the talnka. 

The respondent did not buy back or redeem the property 
on the 1st of March 1876. Baton tiio otii of ISiovembcr 1894 
he oommenoed the present action for redempfiou of the talnka, 
alleging tliat tiie deeds of 4th February 1873 constituted a 
mortgage by conditional sale witii possession thereof. The 
defendants and j)resent appellants, on the othra- hand, co]i- 
tended that the transaction was an absolute sale with a con- 
ti-act of resale, and the time Laving e.xpired and the condition 
not having been fiilfillod the contract had become null and 
void. 

Tiio Subordinate Judge held that the documents in question 
were deeds of mortgage by conditional sale and that the 
respondeat was entitled to redemption. His judgment, was 
affirmed by the High Court. 

Evidence of the respondent and of a person named Man 
was admitted by the Subordinate Judge for the purpose of 
juoving the real intention of tiie parties, and such evidence was 
to some extent relied on in both Courts. Their Lordships do not 
think that oral evidence of intention was admissible for the 
purpose of construing the deeds or sfeccrtaining the intention of 
iho parties. By section 92 of the Indian Evidence Act (Act 
1 of 18/2) no evidence of any oral agreement or statement can 
be aaniitted as 4>etwceu tlie parties to any such instrument or 
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rlioir representatives in iiileresfc for the purpose of contradictingj 
varying or adding to^ or subtracting from, its terms, subject 
to the exceptions contained in the several provisoes. It was 
conceded that this ca^e < oiild not be brought within any of them. 
The cases in the English Court of Chaneory which were referred 
to by the learned Judges in the High Court have not, in the 
opinion of their Lordships, any application to the law of 
India as laid down in the Acts of the Indian LegWature. The 
case must therefore be deckled on a consideration of the con- 
tents of the documents themselves with such extrinsic* evidence 
of siirroimding circumstances as may be required to show in 
what manner the hingoage of the document is related to existing 
facts. 

Mortgages by conditional sale under various names are a 
common form of mortgage in India and have come before thL 
Board in several reported eases. It has been stated that this form 
of mortgage was introduced io enable Muhammadans, contrary to 
fhe precepts of their religion, to lend money at intere'^tand obtain 
beciirity for principal and ijitercst. If so, one would expect to 
find that the transaction would, ns far as possible, be made to 
UNsnine the apjiearaiK e of a ^tile. It h not necessary in a mortgage 
by condilional sale kulkubala^’ or bui-bil-wafa that the 
mortgagor should make himself personally liable for the repay- 
ment of the loan (see Maepherson on Mortgages, 5th edition, 

By Bengal Regulation I of 1798, intituled ^^a regulation 
to prevent fraud and injiistiee in conditional sales of land 
under deeds of bai-bil-wafa or other deeds of the same nature/^ 
provisions were made for the ca&c of the lender refusing to 
receive the money on the day named. The borrower was 
empo\\ered to deposit the amount due on or before the stipu- 
lated date in the Dewauny Adawlut of the city or ^illah in 
which the land may be situated. If the lender has obtained 
possession of the land, the |irincipal sum only need be deposit- 
ed, leaving the interest to be settled in an adjustment of the 
lender’s receipts and disbursements during the period he has 
been ill posse&siom By Eegulation XVII of 1800 the mortgagor 
under deeds of this description was empowered to redeem ther 
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land at any time within one year after the commencement of 
proceedings to foreclose the mortgage or render the sale con- 
clusive, provided that payment or tender be proved or deposit 
be made within the time above specified in the manner specified 
in the previous Regulation. 

In the case of Pattabliirmnier v. Vencatarow Naiaken (1) 
it was decided that according to the ancient law of India a 
mortgage by conditional sale was enforceable according lo the 
letter or (to use the language of English lawyers) time was of 
the essence of the contract. The effect of the Regulation of 
1806 was therefore to introduce iuto those parts of India to 
which the regulation applies the English doctrine of an equity 
of redemption as applicable to the clas^ of deeds referred to 
in it. 

Mortgages of this ehaiactcr are thus defined in clause (c) of 
section 58 of the Transfer of Property xiet, 1882 : Where the 

mortgiigor ostensibly sells the “ mortgaged property on condition 
“ that on default of payment of the mortgage money on a certain 
“date the sale sli .all become absolute, or on condition that on such 
“ payment being made the =alc sliall become void or on condiiion 
“ tlut on '.uoh payment being made the buyer shall transfer the 
“ properly to the seller, the transaction is called a mortgage by 
conditional sale. ” The Transfer of Propierty Act does not apply 
io this trimsV'iion, but it way lie assiuned that the framer,? of it in 
this sootioi; inteinlod lo state the existing latv and pr.tetico of 
India. 

The appellmis argne th.,t the langii.ige, whether of this 
Act or of the llcg'ulatiosi', '-iiows tliat in order to attract their 
provisions there must be nmlerlying ostensible arrangements 
for sale.ire.il sob^iantinl intention to sGoure money advanced. 
They lely on the decision of ihi.s Board in the case of 
Bhmjwon S>ihai v. Bhagwa,i Bin and others (2). Thoir 
Lordsliips decided tiiat ease on tiie language of the deeds 
then in question, which they evidently considered showed th.at the 
transaction was not «uch a transaction as is described in the Regu- 
lation of 1806, and there was therefore no right of redemption 

fl) (18701 IS Moo, I. A, 500. (2) (1800) L. K, 17 I, A, 9.8; I. L. B., 

' ' • ' * All., .asv 
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"^h-e expiry of tlie date fixed- appellants contend 

li oiiglit to be the conclusion the present ease^ seeing 
. parties did stand in relation of lender and borrower 

to is7S^ and then expressly altered it into that of buyer 
The resDondents. on the other hand; contend that a 


oi\ The respondents, on 

becomes subject to an equity of redemption by 
. the regulations before mentioned iodependeutly of any 

mi in the document that it is intended to be a mortgage. 

question on which their Lordships are not called on to 

The * 

to ikraniama provides that if the bankers object 


an opinion in thi^ case, for the documents in question 
important indications of the intention of the parties. 


the money and reiinqoish the property, the vendor may 
t lie amount in the treasury by virtue of this agreement’’ 
^ possesion over the ilaka. This provision at once 

^ reference to liegulation I 1798 as being in the 
^ of the parties applicable to the case. It was not 

Sll * i J. 

) that there w^as any other statutory provision or practice 

‘do ^ deposit could be made by virtue of the agreement 

Without tlic inlervention of the Court in a suit for the 


'While, on the otlier hand, the words exactly describe the 
under the Regulation. Again, the estate was made 
he only on payment as well of the amount which should 

due at the time of redemptiDu on account of the 
Til concern as of the stipulated sum of Rs. 1,65,000. 

fact effect of this was to consolidate the debt on the 

Account with the principal sum mentioned in the deed 
^ftho bankers a security on the taluka for the debt 

mo r This gives the transaction the character of a 

it is^ factory accounts are concerned, and if 

^ome extent a mortgage it may well be held to be 
pmeise^^^"^ * *There was also some evidence, though not very 
derail^ the property in the year 3873 was worth eonsi- 

beloi^^ than Es. 1,60,000. This was accepted in the Court 

^ It: their Lordships do not place much reliance upon 

Th 4" 

waa^ l^ordships hold that the transaction was intended to be, 


^ mortgage by conditional sale, and they will therefore 
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humbly advise Her Majesty that the appeal be dismissed. The 
appellaut will pay thecosls of it. 

Appeal disinhi^ed, 

Boheitors for the appilLints— Messrs Rif vie n, Ford. Ford 
and C% ester. 

Solicitors for Uie re-pond eotS'^'Mes^rs. Youngs Jachson^ 
Beard and King. 


CIVIL REFERENCE. 


Before S%r ArtlmT Strachey, Kniglil Chief Justice and Mn Ju&hce Banenji 
CIIAXD MAL AisD othees (Applicants) ?). LACHHMI XARxilX 
(Opposite paety).* 

Act No. V o/lb81 fProlaie and Admim&tration AetJ, section 3 — Prolate 
— Will — Bo ciment intended to iahe effect f aril y in the lifeJime of the 
executant and partly after flit eveevtanft death 

There is no ohjcction to one pait oi an infelinment operating m yra‘senH 
i.v's, A dtod and inothtr in fatiiro as i will Cross v C^oss (1) itfeiicd to. 

Tins was a reference under sections 17 and 18 of the Ajmere 
Coiirtb^ Regulation (No. 1 of 1877). The facts out of which it 
aroso appear from the order of reference, which was as follows ; — 
The plaintiffs in tho above case applied, on the 29tli March, 
1898, to the Commissioner, Ajmoie-Merwara as District fTiulgc 
of Ajuieiv, under section 5(i of the Drobato and Adminislralion 
.ici (V of 1881) for the grant of probnie of a document purport- 
ingto be the will, executed on the 10th April 18S7, of Musiimnmt 
Gulab lAanwar, widovr of Beth Sobhagiaal of Kuciiawan. The 
stud ]\fn»amniiii; Giilab Ivnowiir died on the following day, vij.^ 
on tho iJrh Apiil 18S7, at Ajrnere, leaving, jo is alleged, a.ssors 
to tJie value of Rs. 7,200 at Eeov/ar and Pushkar within tht- 
Ajmere Distrier. 

*' After tlie application for probate was made the defendant 
Lachhmi Narain, minor son of Seth liar Naivdn, deceased, of 
iLjmere, by his guardian his mother ilusammal Gopi, lodged 
a caveat, contending inter alia that the Vvdli was not genuine, 
that Aliisammat Gnlab Ktinwar had only a life iuterost in the 


* Mistjollaneoiirf ISTo. IGC ol lSi>9. 

(1) fLs If)} 8 (V 1)., 71-1; B. U. ; !.•> L. (X. S.) Cuiamoii Liiw, 217. 
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properivj rlevolvod on one Dhanrnpinal, cousin of Sobbas,- 

inal; the deceased husband of fJie testatrix Miisammat Gulab 
Kiinwar. that the caveator had purchased the property situated 
ai Beowar, and subject to the document of which probate smis 
applied for, at a Court sale in execution of a decree passed against 
Dlianriipmal the next reversionary heir of Seth Sobhagmal, and 
lastly, that the dooiiiiieiit for which probate wa-^ asked ’was not 
a wdll, inasiiHich as it contained provisions which were to take 
effect during the life-time of the executrix Mimmmat Giilab 
Kunwar. 

The District Court rejected on the 20tli May 1898, the 
application for probate, on the ground that the document was 
not a will, for the reason given in the caveat. 

An appeal was filed in this Court against the order of the 
District Judge, and was dismissed by Colonel Yate, Officiating 
Chief Commissioner, on the same grounds that influenced the 
Court below, Jianiely, that the document for which the probate 
was applied did not come within the definition of a will. 

Against the order of this Court, which is dated the 27tli 
of September J S98, the plaintitf-^ have applied for a reference 
uiuler section 17 of tlio Ajmeie Courts^ llogulation, to their 
fiordsbips of the Honourable High Court at Allahabad, The 
ca^c is accordingly submitted for the High Court’s considera- 
tion, together with a copy of all the important documents con- 
nected with it,’’ 

Pandit Swndar Lai and Pandit Madan Mohan Malamya^ 
for the applicanl 

Babu Jogindro Nath Ghaiidhri, for tlie opposite party. 

Straghey, C. J, (Baxebji, d., concurring), — Our answer 
lo this reference is that such portions, if any, of the document 
propounded, as the Court below, after taking evidence, may hold 
to be a legal doolarafion of the intentions of Miisammat Gulab 
Jviiuwar with respect to her property which slie deJrecl to be 
carried into effect after her death, amount, in our opinion, to a 
will, within the meaning of section 3 of the Probate and Adminis- 
iralion Act of 1881, notwithstanding that the same document 
may t*ouiain other provisions which she desired should be carried 
into effect during her life-time, « ^ 
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We nifi.y refer tlio Court of the Cliief Commissioner to the 
case of Doe d. EUzahdh Gross v. Arthur Cross (1) the effect 
of wiiicli is stated in Jarman on Wills (5th ed., voL p. 25). It 
%vas there held that there was no objection to one part of an 
instrument operating m- prmsenti as a deed and another i-n 
fiituro as a wilL’^ 

The costs will be disposed of in accordance with section 20 of 
the Ajmere Courts* Regulation of 1877, Let the case be relumed. 


Before Sir Arihur Straoheyf K-nigntj Ch'ief Jv-Uice. and Mr Justice 

Batierji 

PAMPAL SINGH (OnrEKDA^'r) ■«. aIIJKKAY Go. (PLVT>,TTFr?} 

Aci Wo. JX o/ 3872 Chidifm Coh tract Act > Sections 1 !S, 15!, 152 — if — 

Bailment — Lialdity of La'ilee — Lialililg of guest a>i ho! el iu res]}pcl of 

furniture used hg hum. 

The (lef end nit's ife went to st ly fit *? liotcl co.vncd by tlio plaiiitifFs. 5VhUe 
l.bere slio was sei/od v, ith ciiole: i ind du-d Tn e-'iasoquenco oi the uifoetious 
aature ol the discan*, ilu* nl :ir.tifL\ wcio obligi d to dtistniv the* iuiniiuro which 
w’-as in the rooms of the doieiul luPf. into, by h(}r dmnig Ijer illiioss. 

The plfiintifTs subsequently sued to reo(/Tei the v;Iug of such i.m uitiuv! from the 
defendant. that in the absoiuc oi ovidence to show that the deceased 

had not t ikon as ranch e iiv. of the ivvi r.i.-uu* as a person of e-rdiinry piMuhuicc 
would, under vsimilar ciiTina^iaim's, i)ke oT his own goods, tin.* dei'ond-nit wts 
not liable, baving regard to sections 121 and 152 of the Indian Gontiact Ace, 
1S72, Shields V, Tt^illchwn. (2) rofon\d to 

The tacts of the ci-.sc sufficientlv appear from tho order of t]ic 
Chief Justice, 

Pandit Snndar Lai and Pandit iladan Mohan Malaviya, 
for the appellant. 

Tho rcsjiondcmt- v, ore not repro.rCiitcd. 

SxBAC'HET, C. J. — This is a referen-'e to tho Court hy the 
Local Govemment under Side 17 of tho Iviimaun Sides, 1394, 
jnacie under section C of the Schcdulocl Districts Act, 1874. The 
suit out of which it arises was broiiglit in the Court of the Assist- 
ant Commissioner of AAini Tal by tlie proprietors of the Grand 
Hotel, Faini Tal, against Raja Rampal Singh. The plaintiffs 
claimed by their plaint to recover E.s; 580 as due by the defendant 

* MisccHaneous No. 34G of 1800. 

(1) (IS Ki) S Q. P , 7)^; S 0 , 13 L. .T., (2) (18S7) I. L. R., 0 AH., 308. 

-(N. .S.) Common Uw, 217. 
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for board and lodging, and incidsstai ospenses incurred during bis 
and the late Eaafs residence al the Grand Hotel, iNaini TaL 
They filed an aesount, from whicli it appeared that taaj ciaimed 
Ks. 164 for board and lodging and the balance of Es. 416 as 
IncideDtal expense,.-) for the valas of ceriain hotel furniture. The 
defendant in his 'vrihen statemsat sdraiitcd iiabiiltj for the 
ils. 16-*, but denied iiabiiity for the balance, ?ro'ii the mdlten 
statement and from the issues framed by tae Assistant Conimis- 
sioner th.e foiiowing facts appear tc have been nndlspaiod. The 
defendant’s wife while staying at the plainiiil’’s hotel was seized 
witJi cholera and died, the defeudant not being then at hTaisi TaL 
There was no evidence to show how she caught the disease or 
whether the source of infeoticn was within the hotel or oniside it. 
Three days after her death the furniture of ihc rooms occupied 
by her daring her illness was destroyed by the plaintife in order 
to prsveut the risk of iafeotion to the residents of the hotel. 
The defendant did not in his written siateiaozit deny tiiat the 
destruction of the furniture was necessary for that purpose. 
The only grounds upon which ho denied liability were that his 
wife had contracted the disease after her admission to the hotel, 
that it slioi! id bo inferred that she centrmted it in consequence 
of « soraetiiing wrong in the culinary ‘ procese’ of the hotel, and 
that it wu' not in accorrlaucc with the usage cf hotels in Ufaici 
Tai to ciaiix! yalus for dostrucslon of property ueosssitated by 
dejith from any epidemic originating in the hotel itself,” Jf© 
sjxicla] contract varying the ordinary relation of inn~kseper and 
guest in respect of the goods was alleged. The only issue framed 
by the Assistant Commissioner, wiiioii need be referred to, was as 
follows : — “ Is the defendant liable for the value of hotel pronertv 
destroyed owing to defendant’s udfe having died of cholera in 
the hotel ; and it so to what extent? ” There was no issue of fact 
and no evidence was given by oirlisr side. The Assistant Com- 
missioner gave Judgment upon the pleadings. He decreed the 
claim 01 ! the grounds that the dofendant had adduced “ no 
authorities in support of his somewhat eslraordmary contention 
tlu^. he is not liable,” and that « plaimitfs have probably 
suffered jin pocket as it is from the scare which a death from 
cholera in their hotel would doubtless cause j i* would unfair 
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in the exirome to ifiern wiiln the cobt of new inrni- 

ture.^^ 

Againsi this deoision lae ciefenflant appealed to liie Coiirl of 
the Deputy Commissioner of Naini TaL The Deputy Cominis- 
sioiier held taat inas niich rs the defecdaat and his wife knew^ when 
the latter was ad nil ted to tne hotel ^ that an meidcnt of such 
illness as cholera is tnat articles used by the patient must be 
destroyed/^ there “was an implied contract by the defeiiclaiit to 
make good any damage caused by th© illness of his wife/^ He 
accordingly dismissed the apped. u ilhcr ppeai by the defend- 
ant to the Court of the Gommiss^^or^r oitio Kumaon Division 
was rejected summarily, Tiie Local Governmaus, has refened 
the decree of the Commissioner to this Coiiri; for our report and 
opinion. The question apoj which our opiiion is asked is ^^as 
to the liability or oliioiu^dse of tbo Eaja to paj? the cost of the 
articles belonging to tuo hoiol wliich were destroyed to prevent 
the danger of infeciion in ^or?scqu''*iice of the clea^h of Rani Ram pal 
Singh from cholera/’ 

At the hearing oi i^ic reference iho learned advocate who 
appeared for too djfenrlaii^ sto'^ed that Ills client did not contest 
his liability, sliouM the Court hold that ihe wife, if she had 
survived, would hersek have been liable to such a claim. The 
question tiiercfbrcis whelner, in iheL‘b»>Oiice oi cxjtoss agTt‘oni!errL 
a guest at a hotel Is Iklle u.) oo/u ;;c:'s:de li'c owner for the 
of iiotol iiualaijv ur/i -w' th-e -ddle :^aif,wiug from an 

infeodojo .mu ■>) v o lu prevoat 


ioLiboiio.., tneie hsh:- r-. 
the gu€rt Ciller U; oo 
of the ihviihuve uL;h'g 
that ihc dsscri:i-.,;.?ou oi‘ 


c> ! on Ibe pjn oj 

j . oi fho oi ‘n*"; o? {'? ii';e use 
3:s eo;:lm::-\3e, and i.. :uhn!tte;i 

lv3 wa-- njcG-.,'’v- There 


appears lo be uo roor-cviousc i:i yo:r:. To tise question it 

is JiGcessary hist to soo wnat is the troe jogrd relation beiween ilie 


guest and Iho hoiehkeepoj in 


die ftirnihiro used by Iho 


former. It is cioarij iJin of Odilor and baiho as delioed 

by soclioii 148 of tiic l?idian Coi/rifot A<d, IX oi 1872. The 
bailment is one of hire 5 the guest in* res not only the rooms wliich 
he Gcciipics, i>ut the furniture w-hioli they contain. The nature 
aud esdeht of iiislhibility ara shown by section 152 of the Act 
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irMcii provides tlial ibe in the 'ibsenceof mj special con- 
tract^ is not respond^ lo for tho los% dc&liuciion or deiorioratioa of 
tlae tiling baile if lie I as tc;\e i lie t of o^ire of it closcribcd 
lii m lioii 161/^ Aad Ion 151 Jixi da all case^* of 

tbe i Alw i- Lo ^ ^ le^ c rp of the goods 

lo I im i o Aa:c ruder 

dfiirnrcirc’' ia./nQeesA -eofk “ o ^ n "'- a quali- 

ty and value a- fie good- b- \a 3 o ■'b f the s;ue t Ib not ie«poiisi- 
ble for the h s-^;, clesb atfo j or detaiio^a “ jo of the furinEiiro hired 
by hiin if he tikea fio on b of it 1^5 a man of ordinary 
pnrleoee ■\\oiiiilj upder 'donLir eiiciimAaiit-eSp like of siraiiar 
foriiitore of his ot/r. OrrdR3o=^ Icnec o iie lest. In the 
present (vse the ]d biti T ^ s i o'' * v>r • p^gested that the 

defends ith 1 , Ife th' I u ^ ^ v <500 ^ih ^y }r sAii< in taking care 
of the fiimitnie^ nir is (ht’o a y o’vide 3^0 that she did boL Xb 
the sbsoiice of evklen^e oiiliei v/ay^ docs the burden of proving 
theoximse of cmliinry piMcleuPo rest on the Mier, or is it for the 
owaer of tlio gojds fo show lhal ordinary priulonce was not 
exercised ? TI e qir'^uoii of burden ot proof in ca>es of injury to 
goods df liven'* 1 1 ndw ln^*h3ici t of If in^ w^o consklertil by this 
Cotirf ill 67 i7cWo V, w (1) A 3 d image eaiscd were 

such dnt in ^lic 01 ■* e oven h wcpM not happen to 

goods of the kill h quc-iion if us d wi li linary pradence^ then 
I think it v/oiild be for ilie hirOA’ to more V at he had exercised 
«-iieh priidence: nlliorwiso I i\mh that tie owner must give some 
evidence of negligeneo. Such goo Is as those in question here, 
that is, bed-room fipmitiiro and articles In the pJient^s personal 
use, could not have been used !>y a per**5oii sufieriog from cholera 
without being so infected a* to ^^equire destruotioa ; ««ucii damage is 
a practically irresistible conbeqiieoee of snoh use, no matier what 
degree of prudence is exercised® That being so, it was for the 
plairiliifs to give some evidence that the defondanfs wife did not 
take as much care of ilio goods as a person of ordinary prudence 
would have taken of Iter own goods under similar ciroumsttances, 
and no such evidence having been given the clefencUnt is not liable* 
There is no groiiiicl for the Deputy Commissioner's assumption, 
that beoaiise the defeiidant and Ills wife may be supposed to have 
(3) (1387) I. 0 All, CDS* * • 
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knowE that in the event of infections disease the articles used by 

the patient wotUd have to be destroyed, there was an implied con- 
tract by them to make good the loss irrespective of any neligence; 
in other words to insure the owner against such loss. The primd 
facie inference would rather be that in forming with the owner 
the relation of bailor and bailee, they intended the usual legal con- 
sequences to follow, including the ordinary restricted liability of a 
bailee for' hire. If the owner denied any further protection than 
this, if he wished to throw upon the hirer the entire risk of acci- 
dental or irresistible destruction of the goods, he conld not do so by 
the special contract which section 162 allows, but in the absence of 
any special contract and of any want of ordinary prudence making 
the hirer responsible, he must be taken to have accepted the risk 
as an incident of his business. If the goods had remained with 
him he would have had to bear any loss which ordinary prudence 
conld not have prevented, and his having entrusted them to a hirer, 
who exercises an equal degree of prudence, is no reason for put- 
ting him in a better position, or for exacting from the hirer a 
greater amount of care than the owner himself would probably 
Iiave taken. 

I think that the Commissioner ought to have allowed the defend- 
ant’s appeal and dismissed the suit so far as the claim to recover 
the value of the furniture was concerned. This is our answer to 
the reference. 

Bastexui, J.— I am of the same opinion. 


Sefore Sir Arthur Straalieu, Kuighi, Chief J-uHice, and Mr. Jnxf.ice Ba.ierji. 
BANKS BAL akb oihebs (Pbaistims) JAQAT NAEAIN (Dsi'SNBAiiT). 
BANKS LAL akb othbbs (Pbaistiefs) a. BAMOBAK BAS aa'b ahoehije 
(Dbpekbakts).* 

&ecution of decree— Bale in eiseouUon—BaU set aside— Second sale in 
esaecution of a different decree— First sale subsequently confirmed in 
suit for that purpose— Title of purchasers at first saU—OivU Troae- 
dure Codej sections 311, 312. 

^ Cortain immovable property was sold in^ execution of a decree, but on 
objections being raised by the judgment-debtors under section 311 of tbe Code 
of Civil Procedui-e tbe sale was sot aside. After tbe sale bad been tbns set aside 
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tlia saaie propertT/ wag; again sold is osossbioa of ssoiite’ decrea^ BuBseqaenfely 
ia a suit bronglit ty tbe pnrcliap;e:’s s,t tao ?ale (ia ^Mcli sast the 
,iadgmcnt'*d'jotf'r 35 wIjc rdono wori) da rcnchiitga eeafosscd Judgment) the 

fT^t;ja!ew-GfO!^€w 5 i:A iTAi pnrehaGira at tne fret sale ihen'saod the pnr- 
chasers al: th. e. oond s .!;; for poDsass’oa "^fe property solA mid by 
Slrcchey, C. tfo eeooaf pn-efo.. ve aired their title at a time 

A'hmi iho lirsl r.fo hod ooldo ’fezv tijfi wri: not awectoci hr the n?ibse- 

<|iie 2 ir eony.rTiL' ’c:o rol? •; ic. v.as p’o.^d as ogaingt the fliv^ parclia'sers, 

iJel^d lurch or (’,<y b < 00 .^ 1 : jr. 0 . J.j.* ad _aiiL;; 7 :s J .) cn 'jIio Sndiug that the decree 
eoufirEniig tao arst 3 r!c hod beo?i pas>cti oj a suit to which the xrarchasers at 
the giecotia aahi were no po-rti -s^ ood nri, a^o/oovoi; OdOU olfcaiaed by means of 
collusion between Xiju p.uinh’Ah and tic Jndgnient'dobtoi’Sji that such decree 
coiuil not iioicat bho titjie aiH/airecI ly tf.s prurohascre at the second sale. 

I)t^.ffiiU Y. i'f*»;?o'‘6nrv.yh'Cy Gfc}:.jyc:^LiZ (1)^ iZcfa-spy? v. Joim^dan (2)^ Adimr 
Cl^midcp lr:a Aroo -hr) on:! Hear. Cl.ihulor Sad.M KJmn 

\» jSv.w?-/ G-h-v<S‘i f-,') »b j'anr^’urgij'O'i. f sf.t-f’Jjd hi, JCtUZih Vo '^-fftt'niad 

^inihsin/' A.ii V: foriL'd sO by 0! Ju 

iilB iaoLi oi; efso f:iA/ ntathdiri llie jiiclgaient of the 
Chief Ju&cke. 

MoBshi Rmu Framd and Paiidil; iiaL for the aimel- 

hints. 

Mr* /}* i/» Bciu&fji, niid Panuil Moti Lal^ for the raspon** 
deots* 


Si’nxcEbji^ il. «V- 

apjieith- IIS t/.ajroohA 

uppoll'-!'0 ;■; 


-i'>:8se '.'Tc. Srsf a:>pefi,i:3 are connected 
psrsons sies'ng plaintiffs and 

are co'fneciieil wiiih second 


npIXhJb ISOiu it)'j iii.ud 038 of 

plaintiffs* Each case i'al.-ci? 


in rti'.iOii tils same persons are 
the question of tie rights of the 


plaintiffs nncf or a pnrehase ai an execution sale of certain zamindari 


property as again-t otlier purchasers who claim to have respec- 
tively bought at other ^ialfls certain portions of that property. It 
will be eonveniojit to conSiCior separateiV tlie two first appeals, 

as to which one judgment will siimcs. as it did in the Court 
below. 


The litigation arises out of the failure of the firm of 
Narain of Bareijiy. Several suits were brought against the firm 
by creditors, ,who ootrJnol decrees. One of the decree-holders 
%vas one Kalka Prasad. lie* put ia execution his decree against 
Emn baruj) and Pic-re Lfil, the representatives of the debtor 


(1) a«02) 1. L,. K. 17 Lioru,, 37.1. (3) (isoy 

(2) (1874) H Boni., H. C, J!op., IWs. (4) (18!): ' 

(5) (1887) L. TO, 101. A., 13, 
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Laehmi K'ardn^ and on the 20tii E^ovember^ 1885^ tiier© were sold 
in execution of the decree the rights and interests of the jiidgmenl.® 
debtors in a village called Saldpur; or Saidpur Hav\rlnBS, and tho^e 
rigids and interests v^ere purchased hj the plamtifs. One of tlie 
quo dions raised by the appeals is as to tlie exactextent of the interest 
acquired by the plalntiifs by that purcliasc^, and wlie flier it iiiciiuled 
the portirsns claimed by the defendaist^ At all oveiit.5j it incdud-* 
ed the twenty bi-vv-s share of the judgment-debtors in 


Saidpur. Objections weic raised to the -ale by the judgment- 
debtors on the eroiiiiCi of irregularity in puLdi slang or condnetiiig 
it under bCxtion oil of the Code of Civil F.rooedi\.'‘:e* Tlva Coiirc 
exooiitiog the decree allowed the objectloiLS and set asiio 'che sale 


descripuon of the proporr.y to be uchi :> 


Biisleadlng to 

_ ^ .irciia ers. xnat order ’iva*- 5)cco(CLi)b Ihc oth May^ 
lS36o Ubdor the Oodc a^ It then stood no appeal by irom llie 
order or the executing Oourt^ Li:t nr.der tna de'daiomj of tins and 
{jther High Courts i\ r--.grdrr .sei: by .a i-.c instiiiice of the aucUon 
purkdia-ei\'3 tc sat ar-hle tic? ordeiaind to have the sale eoidiriued. 


Bofore^ licwevor; ..invhnirig wa- done io (aie^tjnv ihni erdor^ 
oertiin pnrtioo, of the village Sanlpur vvre^ on the 8cj)Unn- 

bor, 1SS0» -old in e.xociiliou <>f otlior decrees ])..s-ed isgaiu-t tiu: 
feuiue judgmei’it-debtoi'S. One (>f the- a VvUba daer«K) (>1 Kunwar 
IlarcliiiruQ i-ai, lu oxieaitau oi that <LC'jr«'C two pieces 
of ]>ropmy were sold. One poaioin iv ‘■‘llawkinb 

Koilii;, wiT.i:' iurho-ure and laiid/' wc.i- perch wed by IXnnodar T)a-^ 
the rc poiideiit in F. A, EOo 113, Wriotiierj described ;w: “ Ecgani 
Baghyviih ma-onry inciosuru and kothi thvcroin, anc: iar-d/' vhii 
other details not necessary to statCj wa? luirchascd or Jagat 
Harain, the respoiidtiiit in Fa A. Xo. 115* On the 4tii Hecem™ 
beix 18S6; botii sales v/erc confirmed under scellori 312 of the 
Oode^ and in Februuy, ISST^j clie purehasor? oi.dalned posses.-ioB. 
It is uiidor tliesG sales that the defciidarits-rxcspondcnts resist the 
ciaiiii of the plaiiitiils-appolhiiits to possession of those plot?, by 
virtue of the sale of the 20th Xovemlfer^ 1885, That salcj it will 
be remembered, had been set aside on the 5tli May, 1838, On 
the 20th September, 1886, that is, on thevery dayofthopiu'chases 
by the dcCmdauts/tlie jiLuiitiils brought a suit to sot adde the 
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oiuer oi'Ahi ^.iii Iday, ISjO^ a:iJi for eoniirirs?jj;ioii of tlieir sujo ol 
die 20i;ii 2Toveiubcr, ISS5« Ii> has nos; beesi ooiUondGii lliat by 
of tha(; suit tcG dexeadiiZDts’ pur'ishasos are effee^Gd by the 
do-orinooi thj y^:iJens. lii:d uoii'a-n 1-ion coiilci not have been 
,-ibi]y r.df:Ga; bocao^o tiioro is no eTidonce to slio^\ 

iliaj ^ ; :;50 I'^no of :he .-v lo of ilio 20ih September^ 1336, the snit 

already oeen fled | nnd^ secon<liy« 
boo 01 :^ 0 ; ever o-snoMiig the insduitioo of tae snix: to haTe come 
fir-4, h f'leariy aad not ho, omc ooatenrioiifi'' ■vriflun ihe consirac*- 
ihoi plo' ed i>y tlii-^ Ooiirt and ofner Jiigli Conns section 52 
‘it ivv? Transfer of Property Act, 1832, in the time of (he sale on 
the same day. Tho only persons Maom i-he plaintilTs made part- 
ies fh'fcn'biuis ic fm: -;iit n-ere the jadgmenl-debiors ";vho-e pro- 
!rol in-on ^o-'h "fhey never rnaoc the I'jreseat defendants 
P’u'Tt''* to That Slat; altiiongh the Gcimr pciihed out (ho ad^isabii- 
;iv oiTiicnlr so ifthey ciaiined those porlions of tho pro- 

perty wliiois T',c deieudaiits had parchasod on lhe20tli 8eptoini>or^ 
138(1 The fiefeadarihm.’o that suit, ihe jiuignKHnNdelTors^ tiled 
Tat'^ments coiuhvsing juilgrnenK Never ihele‘=«'s on the 
Tdi in 1337. Cani of fuvn’ ii:->htace di~nhssed (ho mlt on 
liio .uro-'U'i'i liia li,?: pi.U'hhf- pcr-isioniiy roraseci to r'pcciiT'txli}'’ 
anVviV’T ;1'* ^ ,n‘t bnvv'ry :;o i-o rhi p-irdcnhus of iho pr>pcTh 
vdiira be y . hr.-: : 5;-:.‘ rar-m purdi-n.sod on t!.e 20th November. 
l^‘85^ nn(5 svicro o^i^Aiiny vlicther they claimed tin;t that ^a-o 
inchided the h fini", :j;v 1 gvrden^ subscnpueiitly pirccha-ed by iho 
{fTendant-.. Fr'nm tint- decision The |>laiiitiffs appealed to Ihc 
iligo (hmrt, which, on ;he 14tii Ma\y 18SS^, reversod tlic first 
Oonrfs decree Jiiul rflioaod t-lfc elainn ‘The judgment and decree 
of the High Conri in tho lir^l piaco rwardefi ibc posses- 

sion Krihe property in oult^’o witj mnnza- Saic]>ar lOgetlier with tbo 
grow*/ ':h’condly, b ileelareJ liictilic anciion-saio in favour of 
Ihc a-pspo! ! uii - irdefi t-iio 20iu Novonibei';, 1S85; was a good auction- 
8‘d(\ and tiiat tiio property as afores'dd soldtiicroat wasparehased 
]>y t-nemf' In Septoinheje 1838; tho plainiiffs obtained formal 
pf'Ssc'Hsion of mnusa Sad>lpiir in exOGiition of the High Courts 
licoivc. They were resistoci in obtaining possession of the plots 
which the defendantvS had purchased; and hence these suits, the 
first against Jagat Narain for possession of Begani Bagil (i\ A, 
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No. 115), the second against Damoclar for possession of Hawkins 
Kothi (F. A. No. 116). 

The case of the plaintiffs is that these properties passed to them 
nnder their prior purchase of the 20th November, 1886, which 
they say was confirmed by the High Court with the effect that the 
confirmation related back to the date of the sale, and therefore 
their purchase of the 20th November, 1886, must be given priority 
over tbe defendants’ purchase of September, 1886. The case of 
the defendants is, first, that Hawkina Kothi and Begam Bagh 
were not in fact included in the e-veciiiioa sale to the plaintiffs of 
November, 1885, and, seco.it Jy, that t lat salo was never validly 
confirmed as regards them, aad is not ouiitled to priorify over the 
sale nnder which they purchased. 

The Court of first instance decided in favour of the defendants 
and dismissed the suits. 

The first question to be eonsklered in theso appeals is whether 
the execution sale of the 20th November, 1885, in fact included 
Hawkins Kothi and Begam Bagh. The sale notification describes 
the property as “ maiiza Saidpnr Hawkins.” It describes the 
judgment-debtora’ interest as “ 20 biswas with gardens belonging 
to Ram Sarnp and Piare LaL” Hawkins Kothi is a piece of 
land surrounded by a wall, and including a kothi or house, certain 
out-houscs, aud certain lands cultivated by tenants. Begam Bagh 
is another inclosure consisting mainly of a garden, but also appar- 
ently including a kothi. There is no doubt that both Hawkins 
Kothi and Begam Bagh are included within the area of the 
village Saidpur. Everytiiiiig which can be described as gardens is 
exprtesly included m the saic notification. I think there can be 
no doubt that, apart from buildings, all land and especially all 
land cultivated by tenants, included within the area of the 
zamindari would primd facie pass by a conveyance or execution 
saleofthezamindari. The only question I think is as to the 
kothis and the out-houses attached to them. As to these I have 
no doubt whatever that it was fully intended that they should be 
j®Id with the rest of Saidpnr. They^are specifically mentioned in 
the application for execution and in the warrant of attachment. 

X do not agree with the view of the Subordinate Judge that ike 
kothis were no* aotuaUy attached. He bases that view on the 
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anu’nV. report in v^hioli the nniin staled -heat ho h d attached the 
zan'iiiKh’-ri pro]}oriy7’ Thit the ron-'^rr itself exp^*e-->ly re-crs to 
n li'st apneided foil;, -whioh speelno ui v ii^chide in ai:a^hcd 
pr ‘poriv the h< f;'s :r ,] rc I Z fhnk Out ^’ho’^V'- ciearlr 

fL h n ; ro or " s in f’ ’ , h nf t. * in t e vo:j 


i (JOJSi 


ii.' 4 ’ j , o )'-n h ‘-1 
. i 0 chc ai • r h3 - .'u 

V h- j nd g irdo j- vu . 

A ii ‘li hut chat did i.o 
1 * e c-'^cripdon of the 
* dean*]' -^Xdi cDisIerding. 
0 vu r ‘Dprary, I th i nit 
‘0 nhhi’i l!i ‘ 5 rain lari aret 

P5 o-dn'lari. iN’o doubt the 
•r ? 


V:A. TUo 0 . 

time Mated iu opiri u co b thi«r . 
iudadiHl hi il:o pr ^pe ’-.y soldh tao ip'i 
appG. r Yciiii s ’dole t 'derru'-’s iron' 
p’'*operijj rad that (he ab-'nit'e ol ‘chi 
Ko\v in iho entire ah^ 
th‘.t a kudu nr otiur h.dl h'U’ s'du' 
included in arol p'l-ses whh 
con irary mny be 'hnovr ; hr oy\ Iene^‘ 
the cir(‘iinut tneo-^ (jonne 'he 1 whh ih*'"* . q \ rion, eonstnuti ?n, or 
n'-or of the 1)nilding-. fuui wlujh ii ; uy n'roperly be i. ferret 
that they are not appnrlennii -es of il e /rinhn ari, bnt have h^en 
.^o so veil'd rrr I.eJd *0 -epirat dy {Vo’'a i' a*' to (hrni a seoirre 
and di-hncj prn]o»ru ( f liu ar,.i!l uh,r, in hr pr j .eni C’-re 
h no svedi oviden. f. The viihig' Sefnirair '^'aa preach .“^ol be 
LreiKiii iShn’ai 1 in hhlL Tiiere is in e^-ide reo an tveeonnt book 
of Use firm fthov/ing i’liat tii the smio Ihere sris parcliased a 
kothi or kotliis sep .lultuy valued. It is iaxpo^dble in say from 
Ihi'-. doenment whether the fdng.duV vvord ^^kohu or the pliirrd 
ktMid.- is dehgjKi/iorl. Fradh^ u there is nothing to shovr, if the 
docmiicut referred lo one ko:hi. ^.hieh, if eit^scr, of the kothis 
cosicerned i.n this soil is referred to. There is no (‘videiice show- 
in;;' for what purpo-.e or in whal manner oii-her tlie kotki in 
HawkinR Kothi or the kotld in Bogani Bagh was lued at any 
tisne np to the sale oftlie20ih K(av~emher, 1885. Therefore in 
1he!i!>s<-*nee of any cYichmce to the contrary I hold that the kothis 
and ili(‘ ont-hoiises tis well as tiie gainleiu and cultivatory liold- 
ings^. passed with tin" rest ihe zarnindari of manza Saidpnr by 
1 i i<‘ sn 1 e o f the 2^ )t h Is < » veo-j her, ] 8S5, 

The next qtiestioii relates to (lie vuliditj of that salcj and as to 
this defendants raihe two contentions. First, tii^^y say tl^ai at the 
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(laly of tiioir purciuigc of tlie 20tli September, 1S86, the plaiudfrV 
purciiase iiaviiig been set abide, ilioy. tue defo-idanls^ look Hawkiiib 
ivutlii cUid Begam Bagii ubsolulelj and not subject to any rig'ht-, 
then exbiing in the plain! iftk Secondly;, they contend that, so 
far as they are concerned, the sale of the iOlL ISovembco’, 18S6, 
mujrt be deemed lo be a sale which was never oonhrmed, inasmuch 
ah the confirming decree of May^ iSSS^ wah passed in a suit to 
whicli they were not parties;, and ])y nioarr- oi' collu'iiou between 
llie ]}lainilifb and ihc judgmeut-lcb'Or-- wiio Here tlie solo dcA-* - 
d uit'^. 

in reference to the first of lia-sc c**utGiMions the pLiiiitiife ^eok 
to Ohtablish an anal )gy between the decro^ of 1838 and an orui-' 
suiry order confirming a ado under sectiop, 312 oftlioC-nlc. It 
luih 'heen held in several case^^ tliat an auction purchaser at an exe~ 
enfion saic has prior to conarauitiou under section 312;, an inelioatc 
or ^Mpiitable title which becomes ab-olulo on confirmation; that 
any '^ubs< <jur*nl purchaser, cvcii if ihc -ubsequont lairdiase is first 
cordirmed, takes subject V) this inchoate title of Liie first piircluk'er; 
and lliat on eoiifinnation tiie iiile lo the property; as between 
difiereru auction purchc ?eu= riiidcr difforeid sales, relates bac-k to 
lIw date of tiic safe. In support of this contention the })laintiffk 
rel\ oD Dfigdit \\ Pm/chaMsing Gavgarmn (1), lumapa s 
(2) and a cuhC reported in 2 Cahmtki Weekly 
|a oHIk When tlicfo <*aseB are looked at there is one obvious 
matter in M’lficli llicj are distingui'^haldc iVom the present. In rdl 
oi'iimm rd the lime oi uu second pureliUhO tiic first iiad not bc‘en 
''Cl a-klc but was in force. Ali of them ]>roceerI on ilio prlncipl'c 
th.’t at (he time of tin' second purchase tliero existed in the firs! 
purchaser under a subsisting sale an iricLoato title., wiiioli only 
awaited confirmation of (he sale to become a cornpleie fitle. In 
cac.h i>{ iiieso casoh the seesmd ])urcluiser Jjought STilfiect to tlun 
inc’honte title which only awaited coLinrinn.tion. In (he present 
cjist* at the time of iho second sale to Ihc defendants (he sale to tJio 
plaintiffs Imd ijoen sot aside for many mouths. If that sale 
mi aside, and was not snb-isLing at the date of tlie defciulants' 
purdiaso. how enn it bo said Unit at tliat dale any inclsoaic title in 
the plnintius existed? The inchoate tifla diipends on the salO; 

(}) L h. liil 17 Bom. 075, (:i) (IS7o) 11 Bom, H 0. Kep, 103. 
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and can exist only as long as the sale is in force. If on the SOth 
September, 1886, the sale had gone and the inchoate title of the 
piiintifls wider it had therefore gone, the defendants did not 
pimtliase subject to it. Gan it be said that the ineiioate title 
still existed, iltlioiigli the sale gi\ing rise to it had been set aside, 
merely bee ih'^re n’as a possibility of a suit being brought by the 
iiiKion piiroha^'Crs for reversal of the order setting aside the sale and 
for cuiifirmation of the sale itself? I am disposed to agree that the 
conlirraatioii constituted by tlie decree would relate back to tlie 
date of the sale and make the sale valid ab initio quoad the 
pidgmeiii-debtors. But can it do so in such a manner as to defeat 
intermediate purchasers who have purchased bond fide at a time 
when the sale was ^et aside, and under valid decrees, and in valid 
auction sales of their own ? No case, it is admitted, has carried the 
doctrine of inclioale title so far as this. The plaintiffs rely on the 
analogy of the case of limi Ghunder Sadhu Khan v. Samir 
Omi (1), and in particular on the passage at p. 28, where it is 
said The effect of the subsequent dismissal of the suit to set 
aside the sale was the same as if it had lieen dismissed in tlie fir4 
instance, and as if the lirst sale had never been set aside.” The 
IcMmed Judg^'^ give no roa&oiis for tint opinion ; but I think it 
«ullioU‘ni to say of that case that the (‘irciimstanoos of it ^ere in 
wweral pirticular- different from the present, and that it was 
(hi kled under the provisions of the Bengal Rent Act Vfllof 1869 . 
I f we are to go by analogy, I think a more instructive analogy is to 
be found in the judgment of their Lordships of the Privy Council 
iu the case of Wawah Zain-nl-ahdin Khan v. Muhammad 
Af^ghar AU Khan (2), where it Vv’as laid down that the title of a 
hniut fi/Jr. purchaser in ex^yniilon of a decree vrhl-h at that time 
w;is valid and in force is mot aifectcil by the oir<annsiauce iln-.t the 
jhvrcc is alierw^ids aside on appeal as orroiieoiis. I Imyo not 
jnrivcd ai iiJi- <‘onclusior! withonL some doubt, because uuques- 
lionably there are diilienlde? in any view of the conflicting liglPis 
01 nie'^e two iiuci'ion ]>arc'iKiscr.s. It is possible, for instance, that 
<|u<‘Btions 01 smne dirnmilvy anight arise if tlie competition were 
Ifotwcen Hjj aiKUion purcha'-sr buying after the previous sale luid 
iiofai srt aside, and Uio prior aamliou purduiser, who, after the 
(1) l n. II , 1>-J f M,* ^ 2?>. (2) nw) ]?. E, 35 K A., 12 
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second sale, obtained on appeal a reversal of ibe order setting his 
sale aside. As to which of the two anotion purchasers would in 
that case be entitled to priority, I need express no opinion, tbougii 
1 acknowledge tbal in fxvonr of the prior auction purchaser it 
uiight pl.ui-ibly be eoiiten ied ih U lo deny hi‘a priority would have 
■iiic cliwi oi rt-ii'Serlug nruai. ry llie light of appeal now give; 
io him by «cction 58b(16^ ol t’u. Oode. ^fnat diuiculty 1 prefer 
to deal with wlien it arises. On ih" .llicr side, however, I think 
t'nere are still greater diflicnkics, .nd in pnr»ieiihu’ the diflioidty 
and objettiou re uldcg iroiu the long period of uncertainty and 
suspense in whicli if would be impo-db.c practically to say 
wluthcr property might safely be sold in ex'cution of a decree. 
The previous sale h.vingboea set .hide, a suit for confirmation of 
tlie s)le and for rcv.u-sal of the order sotting aside the sale might 
be brought at any lime up to a year from the date of the order : 
the suit might oomoiv bly be ; protraolrd one and go through 
the ivhoie conr'e of . no-, 1 jiossiLle in India, and nltim.itely to 
the i’rivv- (hum il ; .nil t c que-iioa would ari e \vhcther the 
title- of iUK don juii h sor- and t .iiibier..,e» from tho&e purchasers, 
and even Itnther I'Miisfeicc again in ihe ixwiod betuun the 
selting a-ide of th - order aid tn inslit’dion of tuc suit should 
lor the wi.o'e ol t prorr ctel pevijd boSebj'it ti every sort 
of unoorlaiuty. But t.ic grea<o&t di.licuby to my mind is in 
holding thf'l theiv rom.ai is ,n inchoate title when I. e sale has 
been w r adde and wliei ali that rcmuhis to the plain’ iff is the 
po-hii)iiitv of bii aiii‘, s .i m ims’e the I’cversal of the sale itself 
^'lasid'. 'lit (- I .m ..j uere do /id /He purchasers of tl.Osc 
plois ai a i.me T-eu lo.ot I'd’ lli.t the plain so' had any 
nttP 10 t lOi 1 w,t. cv'cr. .1 d /or t lal reason 1 tni /k ihut the 
d.-)’, ud.jji‘s'' is emille .o prIoi,l_) and that the suit 

tiUl, 

T t n lu i admit to dispose of tiiese but that 1 
U!i loistuud ihdX luv brother Bdiierji Las some doubts on tha 
matters whieh i h tve so Lr discusncd ; and I do not pretend to be 
Guiirely free from doubt myself, ilifrefore il is necessary now 
to consider the hecond ground on which the defendants contend 
that even if Hawkins Kothi and Begam Bagh were included in 
the sale H\f IfovCmberi 1885, the pkintif s have not validly 
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acquired these propertie-^. That beconcl ground is that by reason 
of the collusive nature of the proceedings terminating with the 
High Ooiirt/s decree of May 18S8j the side of the 20th November 
188Sj miisfebe deemed never to b-^vc been eonlirmod quoad 
d^dVmlunfsiind Hu* order oftlio 5th Maj , 1836 .oHing aside the 
tie reel u H - uuidiog ihem. Fiieie een be no doubt that 

au aiiCuioii pureh 1*^0 in exoo^iiioii Oi decree musL be confirmed it 
it is to pa-s a complete title. It niuat bo confirmed cither by an 
order under section 312 or by a decree in a I'oguhir suit bj'oiight 
for the pjrpose. The question is v/liother the High Courts decree 
of 1888 was prevoiiietl from h.aviog been a vrdid confirmation by 
rcti'^on of collusion as alleged. The coaoludon at wldch I have 
arrived is that tho proceedingsin that suit were collusive proceed- 
ings between the j)lai itiifs ami the then defonlants. The High 
Court’s decree was passed solely on the ground of the confession 
of j idgmoni by the t! cii defend mis in the Court of first instance. 
IiMicjiiog with the quo«.lion of collusion it must oi course be 
rem aiberc i that direji evidence on siirh a point can seldom be 
ixpia led. One has to look at all the circiimst inj^» and consider 
what is the nuid probable i iid commoa sense inference to bo drawn 
irtsm t H* cireuai-'auces a-j a whole, No\V what are the circum- 
s annuli r^? Tiure w.n 1 s ile to rue pla inf iif«:> in November 1SS5 
of tnaiizi S.ahlpur ai \hich 0 Uy 6,000 iiipeeo were realized. We 
find the judgiaenKlebiura olyeutiog to ihat sale and getting it ^el 
ji'ide in May I886. From ill d moment the pi dntiffs did 
iilmdoteiv iioihiug to impugn the order until the 20tli Septembeiv 
1 86, wlsicli by a cuirious coincidence ha]>])eiied to be the very day 
wlieoj in execution of another decree, these properties were sold 
to and purchased hj the defendants. On that day they made an 
iinsncce.»-iul utteiiipt 10 got the sale posiponod, and having friled 
d'oy piuvli ised secretly, in tli name of one Kisheo La], the village 
Biidpiir, whic^h, ou tljcsiuic Jiy, was sold in exeeutiou ofa decree 
of Lalta Prasad anti Gobiud Prasad. On the same day they also 
bring ttioirsiiif for confirmation of the sale of the 20th November, 
1SS6, and against whom do they direct il ? They carefully con- 
line the suit io the judgment-debiors, who had no remaining 
interest whatever in the property : aiid I use the word carefully*^ 
advisedly, !)ecfnHe the cinaimsiaiu’e of the defetidants^ |’«urcha3es 
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ytls pressed upon the plaintiffs’ atteritioii by the Court, Y/hicli 
insistad in vain on an jinswor to the question v/liether thei" claimed 
H:r\rkins Kotiii and Bagain Ea^’lq in which eveni; llie Court 
Cuusidered that the present defeudants ought to be made pnriioft 
10 the suih Tiiey i’ofuse<i to soy wlietlier they sought to affeot 
I ho intorosis of these persons or not. The-o persons Inid a real 
iutcresi In opposing tiio suit. Tlie judgment -debtors, who liad 
.suce.eedod in obtaining the order of the oth May. l8S6j tiled 
written -tatemouts eonfessing judgme::h YV'hy did they do thab 
ifihey did not wdsh a^dively to a:-sisl i he ]>Iaiiitilfs in getting tlie 
lirsi sale restored wiili liie rniniinuu of o])po5idon ? If they had 
n>j dcieneo to make to the suit, or thought they W'^renoi interested 
in opposing hj and if liiat Is wViy they niide no rosistaucje it 
\\ouhl liriv»3 iiCen sunioient for theui to have simply let judgment 
‘j‘-) ]\y ckdhult.. One of she plainfirf- ivas examined .is a vs'itness in 
riii- ihinke Lai. He w-as called by the defend- 

auts. Tib was ci’o-- -examined L*y iris own eouusoL There wa^ 
:ui ib-ue a.s to liic colln-i\'o nature ofike ]>roooeding- 5u die former 
siiito If iherc had been in fact no eoilu'^loii in that former suit; 
i diink it w>uld Inrm been ‘i natural couivi) tif liave taken such a 
ihvourable ojeiortinul v of obi lining a .speci5c denial by Bauke Tri!^ 
tiiid in (he forinor suit lijoro iiad been collii-ion in obtaining tlie 
«ionfeH-iuu of judguieiit. Iso siieh question was pub and t!ie 
plaintiir*^ couu.-xd conlhievi hinisolf to a-king wiiether it wuis true 
that the former defendants had bfien indui'ed to cionfess judgment 
by a bribe of Its. 8/JO'h all these circumstances tlie con- 

t*iusioD wiiich I firaw — of course, like most other eonciiisions of 
faef' it ivS only (U'-od on a balance of p^robnbiliTlos — is ihat tlu* 
p.trde- to thai ibrinor suit agreed logcitiier lo set iqi by a suit 
which w'U'* really n sham suit intended not lo be resisted but 
facilitated, Me s.do of tlso 20tlii .Hovember, 1665. in order to defeat 
the defendants^ of wliosc pureliabcs iho pkdutilfs and Ihe 

judgnieiit-debhu’s of coarse fully tuvare. I agree with the 
(Joiirt below in not being -atisiled with the evidence by wliieii it 
w^as attempted to show an actual bribrng of the then defendants. 
A part from that; howmver, and although tlie bribe has not been 
('Staoliblied; 1 tliiiik fhere is sulhciont ground for coming to the 
cmiciusifioi! rluH (ir^ coniirmaTioii of the plaintiffs’ \ra.s obfaiin^d 
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l)j coilubioii between ilie plniiiiitfs aiul the judgment-debtors. I 
would therefore dismiss both appeals and siiils on the grounds; first 
that rlie defendants^ purchases are, under the circumstances; entitled 
to priority over t!ie plaintifiV parohase; bocondly; that; as 
regards the defendants; the couiirmatioo of the plaintiffs^ sale by a 
d to wdiieh die defendants were not paraC'^j and which wuis 
obtained by collusion betwreeii the plaintiffs and the judgment"' 
(hbtoiS; cannot operate as a valid confirmation of the sale of 
Ihe 20tli ISTovember; 1885. For tliCbe reasons I am of opinion 
that both these appeals should be dismissed with costs in both 
Courts. 

BanerjIj J.— 1 also am of opinion that the decrees of the 
Court below bhoukl be affirmed; although I am unable to agree 
with most of the reason^ by wdiich the judgment of that Court 
is supported. In the twm suits out of which these appeals arise 
lliere are three questions to be considered ; (1) whether the pro- 
perty now in suit was comprised iu the auction sale of the 20tli 
November; 1885 ; (2) whether the defendants have priority over 
the plaintiffs by reason of their having purchased the said pro- 
peily after tlio sale of the 20th November; 1885; had been set 
aside; and of the said sale having been confirmed by proecedings 
to which the defendants w^'crenot parties ; (3) whether the decr^^e 
of this Court of the 14th May; 1888, affirming the said sale, was 
obtained by moans of collii'^ioo and fraud. 

llolfling the view wdiich I do on the third question, I do not 
deem it necessary to decide the other questions. Upon those ques- 
tions I must oonfess iiiy mind is not free from doubt. 1 prefer 
ihere/bi’c to r 'St my judgment on the coneliir'ion at wdiich I have 
?u'rivL*d w'uh reforenoo to the tidrcl question. If the decree of 


tins Couri, wdiich is tho real basi^ of the piaiatiflV title, wars frau- 
'bilcuti}’ cud coilusively obiaiued, the sale ai which rho plaiu- 
])nrci:asc-! never became Jcbsolute, and even if it, be assumed 
that ihu proporiy in suit was inoloded in that sale, the plaintiffs 
have acquired no priority over tlie defendants. I am cleaidv oi 
ojunion ihat tinme was colraslon botwTjeii tlic plaintiffs and their 
d-‘L>tors in the previofib suit. The decree ]>ab«ed in that suit wa.s 
based on a coufossion of jndgruent filed In' tlie deblors. In my 
opiuinij iliiii coufessiou of judgment was the result of alcQucert 
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b«^t’rer*n tho piirrks io ih?ir ^nSt. ihe oV/jo^^.l of wlSoli to 
Oif' ihtormc;lia^i' puriki'-crr. tlio cieieiida^iits. Tlio oral evJSeijce 
ad-Iao'S I'-i |;i;»vo the Oi a concert bay beeij disbel levari 

bv ilso Coiirl b-'l.-v;. an.l I n\U'-.\ ^v<y i\,\t I i-oo eo saAkSejt 
r'*.o:)]is f)r dka^rrotki-a: vStb tla.t Coiirc tis to iis ediiaaLO of 
tijai ovifierxCe, Y>uz iVaii.'l and eoihi-ioai arc fi.*-.-!!! their v- rv 
mnr.re imM ordinarlK' ranable cf bi/iivi" nroved hv dire-t evido 
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nd^-ar:!* d lev -.u% ana ru il:o aeina] dak dxed for tiso 

Iv, ila'- iJjih > pA'ieh'??, ’ SSij. k-d arrived, tlvA ti;ej f)rondd 
\ ('lY-r/ii 10 liavc (he ord:r oi‘t:.c bth iMliy, 'iSSO, >vji aside, r.iid 
ihev.ieo* i.jo, Is'< re eiiji LS^o, eonilrmed Tiio very fuel 

<'i iheh* hu'-iiJ.a made iaU delay iii ilie instiiiilioii of their suit 
rai'V- donbi- as lo mo hew/, /bik'-s of ibo '-uit a"-d these doubts 
are >!r, io li.afe' lioi' a lara’e jKrlion of {he properly 

o'i 0.“ X’ew 'iSm, vas y:Th'.?'Xjn(iix 1 iy paroaased Lv 

J-.r-e plan;i:jk ‘‘a'-e'-irv •»- ej rho 20ih S’epperabev', ISSO, iK-atuui 
iii me uaaie wi ou** K]-aeu Ja;A d'be evirh-iico io wLich Un- 
t onribeiov' jais referred jeaves U(;i~!0;Tt ibr d -)nb!; tiiel the fum- 
chase by iskbeu lial was io reality a j)are]ia'^c hr the piaJuiifih, 
Jt apia.aiv irait fue johiULifis luaoe some atleaipi on the 20 Lh 
6 e|MeB-j})f-iy a 8 oI/. to aveii rm-^ale, r,ni t;<oy tailoO ir, that aUempt 
beeau'-o tno Conn relnsco to g]*ar?t bheir prayer for tiiO postpone 
laeift of tlie sale. Ajtor the sale liar] taken ]i]ace and ihi- defcaid- 
anls had puroliased ihe proiHTty nhw in dis]>uh\ what did the 
plniuiifm do? AUlionii^h tiio Court repeatediy oallod xijooii iheru 
to declare in (usr.inct {ornis whether iladr suit embraced the 
prop^rfy purchahod ])j the defexiclanhs, namely, liawkins Kotlu 
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and Begam Bagli^ they gave no direct answer to tlie Courtis 1900 
inquiry^ andallliongli they were aware tliat their jiidgment-clebtors 
had ceased to have any interest in that property, they preferred 
to continue their suit against their judgment-debtors alone, and habamt. 
did not accept the suggestion of the Court that the anction-piir- sanefji, J. 
chasers slioiiM be added as parties* The next thing we find is 
that on the 20th November, 1886 , that is, two days before the 
date fixed for the hearing of th© ease, the defendants appeared 
in Court and filed a petition, confessing judgment. Wo know 
that the defendants to that suit, namely, the judgment-debtors, 
had strenuously contested the validity of the auction sale of 
the 20fch November, 1885 , and had actually got that sale set 
aside on the ground of irregularity and inadequacy of price. We 
find that at. the subsequent sale which took place on the 20th 
September, 1886 , the property sold yielded a price which was 
more than double of that realized at the first sale, and yet we 
find that the judgment-debtors, who evidently benefited by the 
second sale, which enabled them to discharge a large portion 
of their debts, appear in Court and do an act which would facili- 
tate the passing of a decree in favour of the plaintiffs* What 
could be their motive in confessing judgment on the 20th Novem- 
ber, 1886 ? It is difficult to conceive that they had any other 
motive than that of enabling the plaintiffs to obtain a decree 
and thereby to defeat th© interests of th© defendants. As I have 
said, th© judgment-debtors had a substantial interest in opposing 
the plaintiffs^ suit and in obtaining an affirmance of the order 
setting aside th© sale of the 20th November, 1885 1 but when, 
in spite of that interest, they admitted the justness of the phiin- 
claim, it is difficult to draw any other inference than what 
I have stated above. As their property had passed into the 
hands of purchasers, it was not difficult to indue© them to join 
the plaintiffs in colluding with them and perpetrating a fraud on 
the clefenclants, the second purchasers. Having regard to these 
conskWions I think the Court below rightly held that tim 
ccuilesbioa of judgment, wh?cli was the only foundation of the 
decree of this Court of the 14th May, 1SS8, was filed coll u.ively 
and fraudulently, and that that decree had not the effect of 
affirming as gainst the defendants the prior "sale of ^he 20ih 

♦ OA 
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Ko%Tmber, 188 '"'. Tiuit being soj the plaintiffs have not acquired 
by virtue oi that decree any priority as against the defendants^ 
and tlio ijLuutiffb^ suit has been rightly dismissed. 

Appeal dismissed. 


Jantwrr/ !♦' 


Deflate Sir A^f tii Sh u Chipf JusHee ami Justice JBanerjL 

niGHUBAE BAYAL (De-pem^aht) BAlSfKE LAL ahd otheeb (FiiAiifTiiTs)« 
JSxecnfion of de( rte-^Frocedure^ Act Fo XII 0/I88I (F.-W.F, Meni Act% 
See I ions 170 , 17 U 172 — Cictl Frocedvre CodCj Sectiom 4 >A, 2S5j 295 — 
CwiI a id Meieji le Courts 

Meld tliat tli pio aliro pitscilljetl by sl tion 2S5 of tlie Code of Civil 
Pro<aIui^, dthoiis^b itmiglit be ‘ipplif ibie as between Com of Kevenne of 
dilfdiODt gi idtSj could not b*. applied whcie the conflict was between a Court of 
Hivennc ind « CnilCoiiit. 

il lit i It Ibt s iiiie pi Opel iy b id been ittached both by a Comt of ileveane 
indby n Ci'iiKtn t, b u w is fli&t bioii^i t to sile by tbo Couit of Eeveimo^ 
1: •' . . p'i. L'b ' •• • “.i t ze w!o IstM :i: O'xcntion of tbo decree of 
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i •. -.-»d a /.liist rise pnrtbaser at tlio sale 

Oi :;;.i ‘ i /il C'.j::: i . 8 tiijli v Bi-ngh 

^2 j .lai ZL<zd>‘i3 Fi^ouLchlt Si/i^k v, Murli 

<■ !;■: .. luiiy in tiie jadgiiicnt of tlie 


Iloii ble 3i,r. Oo'idcoi; Hr. JB, GhrfmwT 
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I’nw'/l, for d.o upptli.-.ut. 

Mf 5>rB. D. X, Banerji r.ii<l J. E, Ryvos, and Pc adit Sundar 
Lai, for ( ho ro-jianueiiis. 

STi4.'.CJii:r. 0. J. — T.'i.'- aimj.n! is coanoctecl -witli first appeals 
j 1," and JiU of lSfiS; rjal second appeal No. 405 of 1897, 
i:, -a.iuoh v.,, I, arc Jn~i given judgment.. The plaintiffs- 
respoiidents I'.ere are tlic p-ersoas sdio were pkintifFs in those 
iTiBu-, llicy dsiim iiy vii-tae of the -^amG elocution sale of the 
h No', einijrr oi aiatisa Saulpnr that we have discussed 
in oia proA i^us judgiHOPda. The defendant-appellant purchased 

coriam ]>A'){)crty la 'luded in Saidpnr in eseention of a Kevenne 
(.'o!;r:’s<l.,‘,jGeoh;i.!;;c.j hy Lira-.'eli' against the same judgment- 


Ap^piid \o 0 i of i8;;7j i 

) !>.i' ^ c Oi ii ' _ •* I ^ j Cl ll . d vi n' t, / hil 
li :dbo Pas, biiboicuHiic- dul-x 1‘ J), 

-i' id AJa, 

/t \ , » 1 i 


.on‘1 ;i uocitio of E. J.j KittSj Esq.^ Distric 
& rob IbU'/a roYGisin^* the docjoe of Bj,b 
•Liily^ allied tbe z7tii Mov^ia'hkiv 1.890. 

. {-) 21 AH, 405. 
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debtors for a share of the proSts village Saidpiir; under section 
93(h) of the P. Rent Aetj ISSL His purchase took 

place on the 3rd HoverrJoerj 1SS5. It has been i.nggepf.ed during 
the bearing of this appeal that that purchase- -et aside and 
roD-iained set aside at rh.e dets of th-^ 'ol^dr-’h snbseouent 
piifchase of the 20Lb b^’ovemher. liSS. Ho nneh suggestion 
appear'^ to Lave been aiade In eldi'^r of Ac Gcu:-is b^^l 0 ^v- adiere 
the whole case proceeded on the assumption chat tlio purcAase of 
the defendant vvas in foree on tbs 20th Xovember. iSSo. wheri fbe 
plaintiffs piirciiasen. "dYe must prooeed upon that view here* 
The defendant obtained possession in i3S6« The- plaintiffs'' 
purchase of the 20tli Xovembor. 1SS5 vt.s S'*t aside on the Sili 
Mavy I8S65 hnt Yvas liltiir.acslj corJirmed :a a snii- brongbt bv 
them for the |)in'pose ag,Li;}«^r ilioir jcdgmcrJ'-dcl'tcus onl}\, by 
an appellate decroe ofthi'. Cenrr in Hivy, 13S3. iindor clrenra- 
sta^KJe^ which are fully stated in our in JiC iirst appeals. 

In the present suit the plaintiffs^ claim is for possess'on of tlireo 
properties^ known respectively as the S^agbari garJeiij Nauda 
Bagh^ and Safri B \p\, Ihio suit v/as decreed ou apperd by the 
lo^vc^r appellaic Courts j.nd irnm that decibiou rLe Hfembtrl now 
appeals. 

The d^'^t enc^tiou d^scns^cd in diis w-:s as to the eifcct 


of a judgment of the I):s?iriet Judge of Barodij passe:! ou the 
24rli January 1S90, Tind: was a suit bror:g d by hie plaintiffs 
for mesne profits of tlie village Saidpiir, The present dolendaiit- 
appellant was mulo a defendant to Unit suit li.idmr so tiun 32 ot 
the Code of Civil Procedure, inasmuc;i ds bo alleged tluif i)irt of 
the mesne profits cLdmed were proii'S of i)rapiW5y which he 
had pnroliased on the Srd of Koveini)or, 1S85> and iie co itc-ncled 
that inasmuch as he had purchased tliat property the plain ulis had 
BO right to any profits arising from it from the date of thai 3 lic- 
it is coriceiled that the decree of the District Judge decided 
between, the present piainlilis and the present dofeudnat that the 
land did not pass to the present dofoiidani under the sale of tho 
8 rd Xovember^ I 8 S 1 . If anything passed it was the trees and 
suck rights over the laud as were ncGas-^ary for the defendant's 
enjoyment ol the trees. T Ihink iherefore that the lower appal- 
lata Court was right in deoreeing the present claim so •far as the * 
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land is coBoeriied. That was finally decided between the parties 
by the decree of the 24tli January, 1890. There remains the 
right of the defendant in respect of the trees. As to this the 
matter not, in my opinion, determined by the decree of the 
2it:i Jaiiiirry, ISUO, and remains open. That was a sail for 
nieme profits ari-,irig oat of the land, and there was no real issue 
as to the ownership of the trees. iJow, confining the case to the 
trees, the defendanf s purchase was prior in date to that of the 
phiintillV. The lower appellate Court has nevertheless held that 
the plaintiffs' purchase was entitled to priority on two grounds. 
Tiie first ground is that, having regard to section 286 of the Code 
of Civil Procedure, the Revenue Court had no jiirifadiction to sell 
tlu* property on the 3rd November, 1885, as it was already under 
aitmUruent by a Civil Court in execution of Kalka Prasad's 
'iMh’r v/rhh ihe phiiiiriffs uliimutely purchased. The 
.-I'r.'d i* ::ici 'ho ilcfcndanfs ]varchasc W'as invalid by 



6 Ivjat act as it ”ras nor, siorvn that the 
a wjdyin;^’ for exaciuion again =t tlio im- 


iivor:J>>c propeviy, LadeJ: to obtain satlsmctlon oF the decree 
be io.c< U' im- Vij r»"‘r?^oo or iriovaide property of the rlel>tor. 

1 i; 'TAiAdor first tie second of these grounds. I 

tiiink Hi?d tiic .'kHdriju oC the I>vcer apjiellale Court is wTong, 
TIk' ieoii'vOY.fuh* property against -wliieh executifju wns applied 
Jar w.nf :u*' a cu.ihai or :i sliare of a mahal. Section 172 of the 
Tt.ei?! .\-t li.eo'fSre goveraed the taxecution. That section makes 
ra>plkM];h:, amougsl ather provisioas, the profusions of seotioii 170 
idaring to movable property, unci section 170 provides that no 
irn-gularilT in publlslung or conducting a sale of any mox-abie 
property under an execution shall x’-itiate such sale.'^ By reason 
of section 172 it follows that the irregiikrily nncler section 171 
xrould not vitiate ilie sale of this invmovable property. The non- 
corajjlhmeo with the provisions of section 171 was not, I think, 
more tisau ua irregularity. Apart from the objection under section 
285 of the Code- the Revenue Court had undoubted jurisdiclion 
in tlio ntaltcr. As the suio of the 3rd 'November, 1885, xvas not 
vitiated by the irB^gaiarity, the first ground upon which the 
lower appellate Court has given priority to the plaintiffs' subse- 
quent par&liase in my opinion fails. 
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Tiie second point is the point relating to section 285 of the 
Oode* That section provides that where property not in the 
custody of any Court has been attached in execution of decrees 
of more Courts than one^ the Court which shall receive or realize 
fauch property and shall determine any claim thereto and any 
objection to the athiGhmeiit thereof shall be the Court of highest 
grade^ or, where there is no difference in grade between such 
Courts, the Court under w'hos© decree the property was first 
altai^heci” There has been much discussion on the question 
whether the word decrees’^ in this section would include a 
decree oi a Eevemie Court. It was contended on behalf of the 
defendant that the expression^ having regard to the definition of 
^^cleorec’^ in seotioo 2^ must bo re-ul as limited to a decree of a 
Civil CourC «md reliance was placed on the decision of this 
Court ill Onhar Singh v. Bhwp Singh (1) and Aulia Bibi v. 
Ahvj Jafar (2)» Those decisions must be read with the decision 
of the Full Bench of this Court in Madho Prakash Singh v. 
Mmii Manohar (3). The two later cases relate, one of them 
to injimctiouh under section 492 of the Code against the sale 
nf properly under a Eevenue Court decree, the other to the 
attachment and scl« of a Eevenue Court decree under section 
273t They nouhing io do \dtL any question of the pro- 
cedure by which Revenue Courts are governed. The Full 
Bench deoibioii deah with that question, and established that the 
Revenue Courts arc bound in thoir procedure by the provisions 
of the Code of Civil Procedure in matters as to w'hich the Rent 
Act is bilent Section 285 is a section prescribing certain pro- 
cedure in the execution of decrees | and having regard to the 
observations of the majority in the Full Bench case, I think that 
section 285 would govern the procedure of Revenue Courts, at 
all events to this extent, that if property is attached in execution 
of decrees of more Revenue Courts than one, the provisions of the 
seciioB would have to be complied with by those Courts, just as 
the Civil Courts would be bound if the property were attached in 
execution of decrees of more Civil Courts than one. But here 
the property was attached in execution of a decree of a Revenue 


(l) (wn) L R R., 16 All, 496. 

(a) (1883) L L. B., 5 


(2) (1899) L Ii.B.,21 All., 405. 
All., 406. 
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Court, and also of a decree of a Civil Court, and the question is 
whether the procedure of the section can be applied as between 
those two Courts as if they were Courts of the same character. 
When the procedure of section 286 is followed, and assets realized 
by sale in execution, then the different decree-holders obtain a 
rateable distribution of the assets under section 295, and section 
295 makes it necessary that prior to the realization they should 
have applied for execution to the Court by which biieh assets are 
held. For the purpose of obtaining the benefit of the section, 
and to enable an application for execution to be made to the Court 
holding the as^^ets, it is necessary for holders of decrees passed by 
other Courts to obtain the transfer of those decrees for execution 
from those Courts to the Court which is to realize the property. 
Such applications for transfer for that purpose are made under 
section 223. Now so far as I know there is no case in which 
these sections have been applied mcliscriminately as between Civil 
Courts and Revenue Courts, that is to say, no case has been 
pointed out to u^s in which section 285 has been applied when 
property has been attached in execution of a Civil Court decree 
and also of a Revenue Court decree. Similarly, no case has been 
pointed out to us in which, for the purposes of section 285 and 
section 295 or other v^ise, a Revenue Court decree has been trans- 
ferred for execution to a Civil Court or vice versd. The prin- 
ciple that, in matters as to which the Rent Act is silent, the 
Revenue Courts are to be governed by the Code of Civil Pro- 
cedure must, I think, be applied subject to the broad line of 
demarcation between the functions of the Civil and Revenue 
Courts which the Legislature has drawn, and we must not so 
apply it as to confound the functions of these widely different 
kinds of Courts, or to make one clas^ of Court encroach upon the 
province of the other. Now when the provisions of the Code 
and those of the Rent Act relating to execution of decrees are 
compared, very great differences are noticeable. It is only neces- 
sary to mention a few. Under section 170 of the Rent Act no 
irregularity in publishing or conducting a sale under an execu- 
tion is to vitiate the sale and by section 172 that applies to 
immovable as^ well as to movable property. Then there is 
secUon 171, to which X have already referred, and which makes 
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it necessary for a judgment-creditor to attempt to obtain satisfac- 
tion against the person or movable property of the judgment- 
debtor before he can apply for execution against any immovable 
^property. There are also provisions (see the sections beginning 
with section 178} greatly differing from those of the Code as to 
claims made by third parties to property which has been attached 
and whose sale is contemplated. Many other differences might 
be mentioned. Now if section 285 of the Code is to be applied 
to cases where property is attached in execution of both Civil 
and Eevenue Court decrees^ how are we to deal with differences 
of this kind ? Suppose, first, that it is the Civil Court which has 
to undertake the execution. It must presumably deal with any 
objections made to the attachment under the Eevenue Court’s 
decree, for that attachment is not affected by the fact that another 
Court conducts the sale. If, for instance, the judgment-debtor, 
under the Rent Court’s decree, objects to the attachment on the 
ground that it is in violation of section 171 of the Rent Act, is 
the Civil Court to give effect to that objection? If yes, it 
becomes ffo tanto a Revenue Court, it has to apply a procedure 
which the Rent Act shows the Legislature intended should be 
applicable to Revenue Courts alone. If no, the judgment-debtor 
lose-^ the right which the Rent Act gives him, and the execution 
is validated so far as the Revenue Court’s decree is concerned, 
merely because a Civil Court decree also happens to have been 
passed. On the other hand, suppose that the Court conducting 
the execution is a Revenue Court. In dealing with objections or 
claims, is it to ignore the procedure prescribed by Chapter VII 
of the Rent Act, and to adopt in its place the different proce- 
dure of the Code ? Considerations of this kind lead me to tlie 
conclusion that it was not intended to apply sections like 
section 286 of the Code as between a Revenue Court on the 
one hand and a Civil Court on the other. If so, then there 
was nothing that on the Srd November 1885, prevented the 
Eevenue Court from selling the property, that is to say, ihe 
trees, to the defendant-appellant. In that view ihe title passed to 
the defendant under that sale, and, so far as regard? the trcco, 
the plaintiffs took nothing by their subsequent purchase of the 
m November; 1885, even assuming that sale to havn been 
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validly confirmed by the High Court’s decree of May 1888. The 
sxiit therefore should have been dismissed as regards the trees, 
and decreed as regards the land of the three properties which I 
have mentioned. I think that the proper decree to pass now is 
that the appeal should be dismissed as regards the land, and that it 
should be allowed as regards the trees, and that the parties should 
pay and receive costs in proportion to their failure and success. 

Baneeji, J. — concur in the order proposed by the learned 
Chief Justice. The plaintiffs’ suit embraced two claims, first, a 
claim in regard to the land covered by the trees in the three groves 
in question ; and, secondly, a claim in regard to the trees. As 
for the land, it is conceded by the learned counsel for the appel- 
lant that the decree of the 24th January 1890, operates as res 
judicata. As regards the trees, I am unable to accept the 
contention of Mr. Conlan, that the judgment in the suit in 
which the said decree was passed has the effect of res judicata 
in respect of the trees also. That judgment was passed in a suit 
for mesne profits arising out of the land only. The question 
of the ownership of the trees was not a question directly and 
substantially in issue in that suit. Therefore any opinion which 
the Court may have expressed in that suit in regard to the title 
to the treo^ cannot operate as res judicata and the question as to 
the ownership of the trees was a question which the Courts below 
were bound to determine in this case. The purchase by the de- 
fendant being in point of time prior to the purchase by the plain- 
tiffs, the defendant would have priority of title, unless that title 
could be defeated on any ground. The lower appellate Court 
holds that the Court of Eevenue was not competent to sell the 
groves, because there existed on the groves a prior attachment by 
a Civil Court, and it relies for its conclusion on section 285 of the 
Code of Civil Procedure. I agree with the learned Chief Justice 
in thinking that the Court below has erroneously held that sec- 
tion 285 precluded the Eevenue Court from selling the property 
in question. Having regard to the ruling of the Pull Bench in 
Madho Prakash Singh v. Murli Mahohar (1) and the provisions 
of section 4A of the Code of Civil Procedure, it is beyond doubt 
that in regard to matters of procedure as to which the Eent Act 
, * * (1) (1883) I. luE., 5 AIL, 406, 
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does not coolfiin specific provisions the Courts of Revenue are 
to apply the procedure of the Code of Civil Procedure. This 
means that as regards oases pending in Courts of Revenue the 
procedujf* should, wlieie the Code of Civil Procedure applies, 
be thit prescribed by that Code. But it does not follow that 
where the procedure of the Code of Civil Procedure applies to 
Coiiits of Revenue, those Courts should, for all purposes, be 
df€mecl to be < ii the simo fo )t!ng as ordinary Civil Court The 
Courts of Revenue are Courts of evcln^ive jurisdiotion competent 
to try «nit^ of a specific ehss. As regards such biiits the jurhdio- 
lion of Civil Courts is excluded by the provisions of sections 93 
and 95 of the Rent Act. The L'^gRlature could not certainly 
have conteoiphited that while Civil Court should have no juris- 
diction to try suit-^ and applications of the descriptions specified 
in those sections, they should be corapeteiit to determine ques- 
tions relating to execution arising out of suoh suits and applica- 
tions. Where, aecording to the Full Bench ruling of this Court, a 
Court of Revenue is to apply the provisions of the Code of Civil 
Proeedur©, that procedure is applicable to proceeding-, pending in 
the Courf of Revenue. In this view section 285 of the Code of 
('‘ivi! Procedure -would so far govern proceedings iu Courls of 
•Revenue that wiicre rho same ])roperty is attached bv more Courts 
of Revenue than one, the property is to b^ realized by the Court 
indicated by that section, naraelv, where a difference of grade 
exists between the different Courts of Revenue, by the Court of 
the highest grade, and where no difference exists between siioh 
Courts, by the Court which first attxched the property. But I 
am unable to hold that where the same property has been attached 
both by a Civil Court and by a Court of Revenue the procedure 
of section 285 would apply. That section vas enacted to put an 
end to the difficulties which u-scd to arRe under section 271 of 
Act Vni of 1869, and the object of the section is, that where 
several Civil Courts attach the same properly, it shall be real- 
ized by one Oomt only, the remedy of the different jadgment-cre- 
ditors who obtaiiiei the seveml attachments being that provided 
by section 295» Now in order to enable a docroe-hokler to ob*** 
tain a rateable distribution iin ler that section he would have to 
apply fo the Court wliieh is to realize the assets for oxe^^ition of 
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bis decide. Certainly the holder of a decree of a Revenue Court 
cannot apply to a Civil Court for the execution of his decree, and 
I am unable to hold that by virtue of section 223 of the Code a 
decree of a Court of Revenue can be transferred to a Civil Court 
for exeeutiou. Having regard to the policy of the Rent Act it 
cannot be conceived that it; was ever intended that a decree of a 
Court of Revenue should be executed by a Civil Court. In my 
long experience I have never seen any instance of a decree of a 
Revenue Court having been transferred to a Civil Court for exe- 
cution; or a decree of a Civil Court transferred to a Court of 
Revenue^ Of course the fact of such, transfers never having 
taten place does not necessarily lead to the conclusion that the 
power to make the transfer does not exist ; but, as I have said 
above, I am of opinion that ^ was never contemplated by the 
Legislature that a Civil Court should execute a decree of a 
Court of Revenue. This affords a siifficient answer to the 
contention that section 285 applies to a Court of Revenue in the 
sense that where properly has heeii attached by a Civil Court and 
by a Court of Revenue, the Court in pur^uan e of whoso order 
the attachment was first made, «»hoiiI(l realize the property, whe- 
ther that Court was a Civil ConiT or a Court of Revenue. I agree 
with the learned Chief Justice in holding that the Court below was . 
wrong in its conclusion that by reason of section 285 the Court 
of Revenue was not competent to sell the property in question on 
the 3rd November 1885. The mere fact of a previous attach- 
ment existing over the property did not preclude the sale of it in 
pursuance of another attachment by a Court of a different class. 
The only other ground on wliich tlie learned Judge of the lower 
appellate Court lias held the defendant's purchase to be void is 
that, under section 171 of the Rent Act, the defendant was bound 
to show that he could not get sitisfaotion of the decree obtained 
by him by execution against the movable property of his debtors 
before he could sell their immovable property. On this point I 
am in full accord with the opinion expressed by the learned Chief 
Justice. In this view the question o/ collision and fraud in res- 
pect of the decree of this Court, dated the 14th May 1888, does 
not arise. 


Deevee 
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:-iOSi;A>7 SIM'.ir ■A’i.AiiTirr) c. I^aWAXT ‘=;i>7f>E (DEirxEAXT), 

Oi! V}>pcal fror*; C>mii for XoiHi-Vrostci n Piovinces. 

Ih.idu Lau —IU:jht vf liic'titi'.'.iate. i^o/i to 'iiiauiitcnancc 

In llu- of EniJin; s; son of iHe 2 'it;ini.ito biitli l\3.i> no paifc 

' 1 the I’nihily ’niio- Itanre. bill is oinitlcn lo ma: iitiinjaco out of liis fathei’s 
■‘'t 17. 3 ; — a 3 igliL poi sicr.al biiii an;l noi mheiitod by lus oiTspii !!£»■-. CKnotury a> 
2lun Jf.'frdr/i Su:i v. Fi-Knu-.d (1) icrci’icd to iind folloived — 

An allowaiiAV lui inaiiiLenanoe was icceiveJ by Hie plaintr^^s fatliei, that 
father having been an iniale son boin to a collateral i elation of the heacl 

'Of a fanniy. Tlie antvstial proxicity was m thy 2 >‘'«yGssion of the latter^ who 
was in a senior line of descent. 

The 2 )h«’itUir\ vrlio v/as hiinself ilio lego tin, lato son of his fatheij claimed to 
be entitled to redeem a moitgago of jnit of the aneastial estate, that mortgage 
having been enectjtl hy tiie rbcve-nientioncd Lead of tlis family IIis ground 
of claim was th it iie had inhei’Ited the right to iin-niloiianoe and had thus an 
luterest oi t.,har^.3'C ui thin the meaTiingof tettion v?i cf ihc Transfer of Piopjoiiy 
Act, to entitle linn to ledeeui. 

The dc(*sioa uas that the High Co?7rt had rightly coneduded that he kad 
jiofe inhciited thar light. The authority of the hritaL&haia in CTiai-). section® 

11 and J2, was iniuc oonsiMtent u itii a peisoual light of the illogitiinafcG son. 

Aitfal iroui n decree (2) (i8tlx February 1896) of the High 
Court rcver&iiig a dccroo (31si March 1894) of the Subordinate 
Jiulgn of Aligarh. 

The pl:iiutiff-apj)ulir.nt, Guing m 1393 aa a pauper, claimed to 
bo declared endilcd lo redeem a mortgage of foi’ty-three villases, 
part of the Hj;=ain t-iiukh in the Aligarh district, and comprised 
within the /emiudari formerly po&acsscd by Naraiu Singh, wlio 
made the morigago on the SOih Augu-t 183S, and died in 
Oclobor 13i-l. Tiis plaintiff’s deceased father, Bhoj Singh, was 
the illcgitiniato son of Indai’jit Singh, who was grandson of 
Mittar Bnigh. A arain Singh, who had inherited the ancestral estate, 
was another grandson of the same. 

j-hc mertgageo was Pitambar ciingii, who diou in ilfovGmber 
IS 15, leaving a minor son. The present successor in title to them 
was Bill want Singh, now the defendant-respondent. 

Tiio mortgagor left no son ; his two widows, Mohar Kimwar 
and Sengar I vunwar, s’iccoeded to the estate. They sued, but failed 

J’rctciii tom CuANCEETor, Lords noauorsn, ACobbis, UAvav ^ 

and Uobhutsox and Siit Ktchakd Oorcir. 

(1) (1857) 7 Woo., 1. A , IS. (2) T. L. E., 18 All , 253. 
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to get posbC'ssion of the mortgaged property. In 1868 Bhoj Singh 
sued a predecessor of the present respondent for the same, but he 
■v-vc^ found by two Courts in conemrenoe to be an illegitimate sou, 
and hia suit wm dismissed. As to this in the present suit the High 
Court, on the judgment now appealed fiorq, referiing to this 
dibrnicsal, and the reason for it, observed that the question whether 
this questioa of his legitimacy or illegitimacy was a cai|se already 
adjudged had been held bo to be by the Subordinate Judge, and 
had not been challenged before them. 

The plaint alleged that Sanv^ant Singh, father of Indarjit, au4 
g^andhdher of Bhoj Singh, bad received a malikana allwauco 
ot Eo. 457 paid by the head of the family, and that the plaintiff, 
son of Bhoj Singh, was the solo surviving heir of Narain Singh | 
but that if it were found that the plaintiffs father, Bhoj, was of 
illegitimate birth, still the Husain estate had been liable for hia 
nuintenance, and that for this reason they h^d ac(]^u|red a 
right to redeem the property morlgaged.^^ 

The defendant in his written statement pleaded that it had 
established in the suit of 1868 that the plaintiff^s father waa 
not of legitimate birth, and that the ancestors of the plaintiff had 
noA or been allowed to have any vilhgos, or malikana, out of the 
family estate. Among other issues the following were fixed: 
wdiother the plaintifi’^s predecessors had received, and the plaintiff 
was entitled to, maintenance from tlio family estate, and whether 
the latter was entitled to redeem the mortgage of 1838. These 
wcie also the questions which the appellant sought to raise on this 
rqpe*^!. The Subordinate Judge decreed the claim to redeem, 
a^d redemption upon payment of Es. 51,000. His view was 
tl at the plaintiff had a right to redeem, notwithstanding the fact 
that his father was of illegitimate biith. He found ihat Bhoj 
Sing -^3 and his father and grandfather before him, had received 
maintenance out of the family property in the shape of a 
malikana allowance of Ks. 457 per annum, to which the plaintiff 
as the legitimate son of his illegitimate father was clearly 
entitled in lieu of his ^^eharge for maintenance upon the 
Husain estate | and that he Avas in, oonsequenco a person Avhn 
liad an interest in the right to redeem mortgaged praperty^^ 
f nd hence was entitled to redeem the mortgage in suit tmdei 
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section 91 of the Transfer of Property Act (Act No. IV of 
1882). 

On an appeal iieartl by a Division Bench (Banbeti and 
Aiejiax, JJ.) the Judges reveiscd the above decision. They said 
in their Judgment:-— “Assuming that the plaintiff is entitled 
“to maintenance from the Himin estate, that right to obtain 
“ maintenance cannot, in the absence of a contract or of a decree 
“ of Couit making the maiutenanoe a lien on the cstat", be rcgarvled 
“as a charge on the estate witliin the meaning of sections 91 and 
100 of Act Jso. IV of 1882, as was held in IC'UL'iiwcxT Slicc^yt 
“Bingh V. Eaja Balwant Singh and otliens, ¥. A., No. 295 of 
“1893, decided by this Court on the 11th June, 1895. It is 
“urged before us that although the plaintiff may not Lave a 
“charge on the jiroperty in question, he has an interest in it, inas- 
“much as his father, Bhoj Singh, was entitled to a malika^a 
“allowance in lien of his mainlenanee. There is nothing before 
“ us to show that if Bhoj Singh was entitled to maintenance or to 
“a malikana allowance in lieu of maintenance, that allowance 
“ was oue which was not limited to the term of his life, bnt was 
“ heritable by his son. According to Hindu law, an illegitimate 
“ son of a person belonging to one of the three regenerate 
“classes is entitled, if docile, to obtain maintenance from Jiis 
“ father. No authority has been shown to us for bolding that 
“ this is anything but a personal right. Therefore, even if it be 
“ assumed that Bhoj Singh was granted a malikana allowance in 
“ lieu of his maintenance, it would not follow that that allowance 
« vould pass to his son. The Subordinate Judge was clearly in 
“ error in holding that the plaintiff vas entitled to the malikana 
“allowance which Bhoj Singh is said to have enjoyed. Conso- 
“quently the plaintiff has no right to redeem the moitgage in 
“question. This is sufficient to dispose of this ‘•uit. The plaintiff 
“having no right of redemption. Ids suit should have been 
“dismissed. We allow the api>eal and dismiss the plaintiff’s 
“suit, with costs here and in the Court below.” 

Sir W, JS. liattigan, Q. 0. and Mr. C. W. Avafhoon, for the 
appellant, argnod that the rejult at which the Subordinate Judge’s 
judgment hail arrived w as correct, and that the reasons given by 

* Esporfcsd m full, I L U., IS Ail , 253, ' 
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the High Court for reversing it were iusiifficloat. The appellant: 
was a descendant in a family in which there were two branches ; 
the succession in the senior line of Raja Narain Bingh the head 
of the family, who in 1838 mortgaged part of the ancestral estate;, 
and feho other branch to which the plaintiff belonged. The 
father of the latter was of illegitimate birth. There was evidence 
that the members of the family in the plaintiff’s branch had for 
three generations received malikana allowance ; and ihe Court of 
first instance had found thib as a fact. It was a just inference^ 
and it was now submitted, that a substantial portion of tho 
ancestral ebtate had been applied by way of maintenance for the 
collateral members of the family. The appellant relying on hia 
being entitled to maintenance in succession to his father, claimed 
to have an interest in, or charge upon, the mortgaged property 
within the meaning of scciiun 91 of the Transfer of Property Act 
1892, and in virtue of such interest to be entitled to redeem the 
mortgage of 1838. There wa© not, it was contended, any break 
inconsequence of the illegitimate birth of the plaint ifi^s father 
Bhoj Singh j and again'-i tlic contimianco of the right to 
maintenance that illegitimacy was no bar, 

Ab averred in the plaint, and found by the firct Court, Indarjit 
Singh, father of Ehoj, and grandfather of the plaintijff, in 
succe-sion to Sanwrnt, had received the malikana allowance. 
Referring to the effect of the illegitimacy of Bhoj, according to 
the Hindu Law, an illegitimate son was not in any sense quasi 
Bullins filius,” althdligh ho did not share, and had no coparcenary 
right, in joint family estate. Such a son had a recognized, though 
lo-wei', status in ihe family of his faJier, and he had a right to 
maintenance out of the family estate. The general principle 
might be thus slated, — that dicqualification to share in the family 
estate on account of illegitimacy did not involve a disqualification 
to be maintained out of that estate. There was, it was submitted, 
no reason why the illegitimacy of Bhoj should involve his 
incapacity to transmit Ihe right to malikana not withheld in this 
family from the younger branch. Tiie Hindu law was liberal in the 
matter of assigning maintenance to jibose who were regarded as 
members of the family, and the right might attach to a junior line 
witliin certain limits. As an auLhoriiy to show that offspring 
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Bot of legitimate birth miglit be regarded, as belonging to a 
family, Pcmdara Telmer v. Pidi Telaver (1) was cited : there 
the judgment gave effect to sncli propositions. In regard to 
the consequences of illegitimacy as to disqualifying to inherit 
reference was made to the Mitaksliara, Chapter I, section XI 
paragraphs 30, 31, S3; R. G. Mitra, Tagore Lnw Lectures 1895, 
1896, lecture 11, where the texts wer^ given as to maintenance, 
and to the judgment at page 3G9 of I. L. E., 6 Allahabad 
Series. 

Mr. /. D. Mayne and Mr. (?. E. Ross, for the respondent, 
argued that the judgment of the High Court was right. By the 
Hindu Law the right of Bhoj Singh to maintenance was a personal 
right only attaching to him as the illegitimate son of Indarjit; 
and no right over the family inheritance could have been claimed 
by him. This applied to the claim attempted to be made for 
liis son that the latier had an interest in the family estate. That 
interest had not been founded upon a malikana agreed to be paid, 
or made the subject of a decree. Resting only on the right of 
Bhoj Singh to maintenance, the present claim could not be 
supported, because an illegitimate son could only claim main- 
tenance from liis Lthcr’s esfalo and could neither claim it frem 
his collateral relations, nor from the oritato of the family to which 
liis fatlier belonged. The right of the illegitimate son attaching 
to him personally was not transmissible from him to his son by 
inheritance. Reference was mc.cle to the Mitaksliara, Chapter I, 
section XI paragraphs 30 and 59 ; Ohuofitriya Run Miirdmi 
Syn V. Sahwb Purkalad Syn (2). Ear Gobind Kuari v. 
Dharam Singh (3) was aho referred to show tie personal natiiro 
of the right to maintenance. 

Sir W, E. Rattigan, Q. 0, replied. 

The judgment of the Board was as follows:— 

The defendant in the original suit, now respondent, is in 
possesdon of the Ilasain Taluk by virtue of a mortgage effected 
in the year 1S3S by the Talukdar Narain Singh. The plaintiff 
seeks to redeem the property. The Subordinate Judge decreed 
redemption on payment of .Es, 61,000 and interest to date of 

(l) (18GB) 1 MmI , H C U. p , 478, 48^. (2) (1857) 7 Moo., I. A . 18. 

(3) Cl8ol) I. L K , G All , m. 
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payment. Tlio High Court roveroed that decree and dismissed 
the stilt. 

The plaintiff is the son of Bhoj Singh who wavS con of Indaijit 
and fiist cousin once removed of Namin, the common aneestor 
of the two being Mittar Singh the grandfather of Naraiii and 
the great-grandfather of Bhoj. The plaintiff first claimed title 
as a co-sharer in the estitej but he failed in that claim because 
his father Bhoj was not the legitimate son of ladarjit. The 
plaintiff still claims to redeem on tlie ground that he ig entitled 
to maintenance out of the estate; which, as he contends, is a 
charge or inteiest carrying with it the right to ledeem tvithin tiie 
terms of the Transfer of Property Act 1882. This position he 
seeks to establish in two ways. First, he alleges a title by contract 
with the widows and heirs of Narain. Secondly, he contends 
that Bhoj, though excluded from inheritance, was entitled t& 
maintenance from the estate, and that Bhoj’s title has descended to 
himself. 

The contract with the widows is contained in a declaration by 
them dated 20th August 1850. It appears that Bhoj had sued tcv 
recover the whole estate from them, that his suit had been dismissed 
by the Sadder Ameen, and that he had appealed to the Sadder 
Bewraiii Adawlut. The operative part of the declaration is as 
follows 

Now through fear of ruining the ancestral estate he came on 
the right path, and of his own free will and accord came to us 
and so we are also pleased with him. We therefore declare in 
writing that we shall contiauo to pay Es. 457 fiom the malikana 
^^diies to the said Knar without objection after taking possession 
of the said villages under the settlement proceeding, as the samo 
was paid for maintenance to the forefathers of the said Knar by 
the Eaja^ masaad-na'^hin of this family 

Four days later Bhoj executed a deed of relinquishment in 
which he withdrew his appeal and stated In fact the appel- 
^Hant has no right except to the malikana dues of village 
Allahdinpur wLLh was formerly granted to his grandfather 
^^Sanwant Singh by Eaja K.t,rain Singh. 

From these documents the Subordinate Judge deduces the 
conclusion that the widows of Narain, in whom a widow^s estate 
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was tiieu vested^ graiitolj or agreed to continue, a malikana 
^illowance, wliicii was cliarged on the estate in favour of Bhoj and 
on his death descended to the Plaintiff. But there is no such 
agreement. What virtuo there might be in the word ^malikana/ 
or in the thing signified, we need not discuss; for the widows do 
not profess to vest or to recognise any malikana right in Bhoj* 
There is nothing in the record to show any malikana right in 
anybody but the widows except the indiiect assertion of Bhoj 
himself that malikana dues over one of the 43 villages for which 
he was suing had been granted to his grandfather. The malikana 
dues of the e4ate belonged to the widows subject to the mortgage 
by Narain. They were not in possession. All they undertake is 
that when they get possession they will out of the malikana dues 
so recovered pay Es. 467 a year to Bhoj, as the same was paid to 
his forefathers. In point of fact the agreement has been wholly 
hieffectual, because the widows, who have now been dead for many 
years^ never got possession at all. But if they had, they only 
agreed to make a money payment to Bhoj personally, and they did 
pothing to create a heritable interest in him or any charge on the 
inheritance. 

The more general question of law raised by the plaintiff relates 
to the position of the offspring of an illegitimate son. The family 
Mongsto one of the twice-boin classes. Among them an illegi- 
timate son takes no part of the inheritance ; but he is entitled to 
maintenance from the estate of his father. This law is found in 
fections IX and 12 of Chap, I. of the Mitakshara. Jn par. 3 of 
section 12 it Is thus stated It follows that the son begotten by 
a man of a regenerate tribe on a female slave does not obtain a 
'^haro • * . but if he be docile ho receives a simple maintenance.'^ 
There is no reason to think that this effect of illegitimacy 
differed according to the particular mode of it ; and the more 
general statement applying to illegitimacy generally which their 
Lordships have Just made is embodied in the judgment of this 

JJoard in Chuoturya Mun> Mmdm Syn y. Sahub Purhulad 

( 1 ). 

Tbo Suboiclinalo Judge, viAose opinion lias been supported at 
Ibis Bpi: in an able argument by Sir Wm. Eattigan, reasons thus. 

(X) (1857) 7 Moo, I A, at pp 50 and S3, 
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He states the rule that illegitimate sons of a Hindu are entitled 

to maiafenanee out of their father^ estate. He then continues : 

‘^Bhoj Singh was entitled to maintenance out of the estate held 
Narain Singb, not because of his relationship with Narain 
Singh, hut because he was a son of Indarjit Singh, who in his 
turn had a share in the estate. I have therefore no doubt that 
as the estate was joint family property of the descendants of 
^^Mittar Singh, among whom Bhoj Singh was one, the latter as 
•^^sueh member, though of illegitimate descent, was entitled to bo 
maintained out of the estate.’^ 

It seems to their Lordships that this reasoning leaves the 
dififioulty of the plaintiS’s case wholly untouched. Conceding 
that Bhoj could claim maintenance as against Naraio, the question 
is whether he could transmit that claim to his Son. Indarjit, we 
are told, had a share in the family estate. Bhoj then had a right 
to maintenance out of Indarjifs estate including that share. But 
Bhoj had no share in the family estate out of whicli the plaintiff 
could be maintained ; therefore the plaintiff’s right to be 
maintained out of his fa^l^er^s estate does not place him in the 
same relation to the family estate as Bhoj derived from his right 
in respect of Indarjit^s estate. 

On this point the High Court, speaking of Bhoj’s right, 
say Xo authority has been shown to us for holding that 
this is anything but a personal rigbtf^ Neither has any been 
sliown to their Lordships. Sir Tv'^m. Eafctigan cited a case from 
Madras High Court Eeports VoL I. p. 478, Pandaiya Telaver 
and cinoikeQ' v.P'idi Telaver and other Sy ho contended, 

W’as a direct authorvey in Ins iavour. But the question there 
was whether an illegitimate daughter entitled to niaintenancc 
out of lier father's estate was so far a member of his family as 
to make a marriage vvdth her a lawful marriage; and the Court 
held that she was. Y/hether right or wrong, that decision has 
no bearing on the question w’hether a right to be mainiained, 
vested in one who cannot inherit, is itself a heritable right. The 
plaintiff's proposition does not appear to follow from the express- 
ion in the Mitakshara wliich says that the illegitimate son “ if he 
be docile," receives a simple maintenance," On the contrary 
that passage is^moro consistent with a purely personal right; and 
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there is no authority either of texts or of decisions to contravene 
the obvious meaning. 

The plaintiff would also, before he could succeed, have to 
fthow that a claim for maintenance, not founded on contract 
or decree, is an interest in or charge upon the property within the 
meaning of the Transfer of Property Act. The High Court 
till ilk it is not. The point has been much discussed at the Bar, 
but no authority has been produced either way. As the principle 
on which their Lordships have expressed their concurrence with 
^^tle High Court goes to the root of the plaintiff^s title to maintain 
this suit, it is not necessary for them to deckle the second point. 
They will humbly advise Her Majesty to dismiss the appeal. 
The appellant must pay the costs. 

Solkiiors for the appellant. — Messrs. T. L. Wilson t£ Co* 

Solicitors for the re»pondent Messrs. Pyhe and ParrotL 
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He states tlie rule that illegitimate sons of a Hindu are entitled 

to maintenance out of their father’s estate. He then continues : 

“ Bhoj Singh was entitled to maintenance out of the estate held 
“by Narain Singh, not because of his relationship with Harain 
“Singh, but because he was a son of Indarjit Singh, who in his 
“ turn had a share in the estate, I have therefore no doubt that 
“ as the estate was joint family property of the descendants of 
“ Mittar Singh, among whom Bhoj Singh was one, the latter as 
“ such member, though of illegitimate descent, was entitled to be 
“maintained out of the estate.” 

It seems to tbeir Lordships that this reasoning'leaves the 
difficulty of the plaintifi’s case wholly untouched. Conceding 
that Bhoj could claim maintenance as against Narain, the question 
is whether he could transmit that claim to his Son. Indarjit, we 
are told, had a share in the family estate. Bhoj then had a right 
to maintenance out of Indarjit’s estate including that share. But 
Bhoj had no share in the family estate out of which the plaintiff 
could be maintained ; therefore the plaintiff’s right to be 
maintained out of his father’s estate does not place him in the 
same relation to the family estate as Bhoj derived from his right 
in respect of Indarj it’s estate. 

On this point the High Court, speaking of Bhoj’s right, 
say : — Ho authority has been shown to us for holding that 
this is anything but a personal right.” Neither has any been 
shown to their Lordships. Sir Wm. Eattigan cited a case from 
Madras High Court Eeports Vol. I. p. 478, Pandaiya Telaver 
and another v. Puli Telaver and ot/ters, which, he contended, 
was a direct authorhy in his favour. But the question there 
was whether an illegitimate daughter entitled to maintenance 
out of her father’s estate was so far a member of his family as 
to make a marriage with her a lawful marriage ; and the Court 
held that she was, "Whether right or wrong, that decision has 
no bearing on the question whether a right to be maintained, 
vested in o-ne who cannot inherit, is itself a heritable right. The 
plaintiff’s proposition does not appear to follow from the express- 
ion in the Mitakshara which says that the illegitimate son “ if he 
be docile,” receives a “ simple maintenance.” On the contrary 
that jiassage is ^more consistent with a purely personal right ; and 
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there is no authority either of tests or of decisions to contravene 
the obvious meaning. 

Til© plaintiff would also, before he could succeed, have to 
show that a claim for raaintenance, not founded on contract 
or decree, is an interest in or charge upon the property within the 
meaning of the Transfer of Property Act. The High Court 
think it is not. The point has been much discussed at the Bar, 
but no authority has been produced either way. As the principle 
on which their Lordships have expressed their concurrence with 
the High Court goes to the root of the plaintiff^s title to maintain 
this suit, it is not necessary for them to decide the second point. 
They will humbly advise Her Majesty to dismiss the ajipeal. 
The appellant must pay the costs. 

Solicitors for the appellant: — Mossrb. T. L. Wilson it Co> 

Solicitors for the reapondent Messrs. Pyl^ and FarrolL 


FULL BENCH 


.Bifore Sir Arilsur Sfraclie^, KnigMi €Jnef Jtsshcfi Afr. Jmiice Blair 
mid Mr» Ju^fice Biirhiti* 

«5AMIE. HASAH A¥i> awothee (DscEKB-KoiinERs) % 8UXDAR am> AKornEB 

( J XTD G MFlsS- Deb 1 0BS) 

of decree — Limitaiion. — Act B’o* XV of 1877 (Indian Li^mfa^ 
iiQii AetJt Sections 7 mid 8 — Muioriig, 

&< ctioii 8 of the Indiin Limit itiou Act, 1877, applies only to those cases 
In -which the act of the adult joint cmlitoi is per se a valid dischaige. 
Bekhan v. Eajagopala (1) and Gromndram w Tafia (3) followed. Margohnd 
1 . SnMshen (3) overruled. 

A decree was passed in ISSl in favour of two dccrec-holdei's. Subsequent* 
ly one of the deciee-holdeis died, and the names of his widow and his two 
minor sons and one minor daughter were entered as his representatives. In 
1888 an application was made for execution by the widow on behalf of the 
minor sons, which was dismissed. In Bebrmiy 1894 the two sons of the do* 
ceased decreediolder being still minors made another application for execution 
through one Ai jaa Husain. Meld that section 7 of the Limitation Act applied, 
and that this application was not time*baiTed, Lolit Molmn Muser v. Jamlg 
Maik Mag (4) and Mahari v. Blmpendra Marmn Moy (6) followed. 

* Second Appeal hTo. SIS of 1897 from an order of C. Rustomjeo, Esq. Dis* 
triet I’ndgo of Moradabad, dated the 30th January 1897 le^er&ing the order of 
Pandit Rajnath Sahib, Subordiiutc Judge of Moradabad, dated the 28th July 
1894. • ^ 

(1) (1889) I, L. B., 18 Mad., 236. (3) Weekly Notes, 1884, p. 58. 

{1895} I. L. 20 Bom , 383. (4) (1893) I. L. B, 20 Oak, 714. 

(5) (1895) I. B., 23 Calc., 374. 
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2U0 Xii.K visBI-iK IjMV BK'POTtTSp 

‘i'bM was nil appeal from an or'ler par^rjod in exoGiitior. of a 
decroo. Tlic origlnai decr^^e pa^rsed on the December, 
ISS:. TUorc vrere two deGTCodiciuers, dUisammat Khatan Daiilut 
and Amir The latter died, and Lis ^vldow Mn^^ammat 

Ilnkkaya and ills tv.o son?; and one T„ ^glicor^ all three rniiiorsdiad 
thar namos ontevod in lion of Amir HasaifSc An application for 
cxeen.tion 'vas Sled by ZvIusamiDai ilnkkaya, on bohalf of the 
niinorB on the oist Angust^ iSSSj but that apidication was 
dismissod oa the2dUi Seplernbcrp iSS3. Tiie iioia L^p-licati(ei for 
cx:eaLion v,u.i' fled on t.;c Ilia g[ Tebraarjg i3j4; by one Aijax: 
llusaiii on behalf of the Iwo sons of Ain i r Ahisau that 

time were Btill minors. The judgment-debtors objCv-tcd, but die 
Couro ci hrsL iiiaaiioo (Subordinate Judge of I\[oradal)ad)cliS'- 
allowed their objcctioiiis. On appeal io die District Judge li. at 
Court allo\vod the judgrucnt-deblork obje diens. hoidiing ilmt ( x«>^ 
cnlion of ti^o decree was liaiTod l)y limitaiion. The iip^dlcruits 
appealed to die High Court. The apocA was Lid bcA.-o a Dt.h 
JDneh in puraumre cd' n reecn mer/.latiou made by Aiair cud 
Durkltr^ JJ., in yicWolTLe .-Aisrenon of r ariou-jcoiiiiicnrig rulings 
oil tLe point in by fhe:r erJor o ’tlie 141h iSovcniber 13b;>„ 
i-b.'.bh li-j'ii'ir (whlx P. udil Lai) lor 


.Os'i u h-‘ a j'du: one in jh\:'i A' both che decrco-nGi'O.'rs. 
thm, If uiedc ].y o.'.e -:f them or \n- iri[FrOhenbnives^ 
''All to . '10 end.*: iarev of bod’ iho dccrco-holdeV;. 

I < O' ol Z’, '-j' LC'-rib n. npja ‘uu ‘ 0 - ' .i |. Aj'-pilcaiiiOiiS ior 

cuecub’c'' the dcjree wero^ lime io limOj made widdn iho 
\ cried of lindtadon pr>cribed by law by one of ihe doc: e.-hoi- 
ilcrs or by the legal reproseu- abives of l.he other (iccreo-nolneig 
who were of age at ilio time. The lust of such applications was 
made by them on the Glu Kovenber iSSS. This application kept 
iUg decree alive i:p tu that date in favor of all the dc-Grce-holdciS, 
.For this propo^^iiioii; I rely upon Hhib C/iVjnder Das v. Maoii 
(J/iA^ndcr Doddar (1) : Doya Moyee Dahee v. Nihnoney (Jkucler- 
hiUly (2) ; Fou-nLaisipilath v, Po^biiampilath (3) ; Na-acla Eai v. 

MayhvyMuidaro Si-nyh (4) and Wcfsi Duam v. Foonil dingh (n)^ 
(O (1S7I) IGVr. K., 20. (0) (1880) T. L. U , 3 Mail, 79. 

i'l) (187(1) 25VV. j{., 70. (A (1885) I, L Ah, 7 

(5) (1893) I. b. It-, 20 Calc., 00«1, 
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Allhoiig'li the present applio.'vtion for execution of die decree 

xtns marie over Cixe joats after tlio Otii November 18SS, but as 
Ihe appellants were minofe at the time from wliicli tlie period of 
liinitatioii wrs to be reckoned, that is on the 9th ISovembcr ISSo, 
.ui 1 are still loinorf , they can avail themselves of the provisions 
^ffbeelion 7 nf the ladiau Limitation Act, 1877. There can be 
iio duubh that tiie appellants are persons ^“eniilloJ to make an 
applleatioii for execution of tlii^ decree within the meaning oi 
that soclioii [”Ce '-cction 231 of (he Code kjl Ci'/il Pioecdu’V, lS82j . 
Article 179 of the si'Cjud sehediilG to ihe Indbii Limitation Act 
provides several points of time from which the period of throe 
years shall begin to rum I contend that for purposes of the 
Limitation Act, 1S77, the period which begins from each pomt 
ife a separate period, and if a person onliJcdis under a disability 
of the time wlien any one of such period', commences, the opera- 
tiun of I ho Act is sa^penuod during tlie coiiTlnuance of the disabiL 
ity by virtue of section 7 of the Act. In support of my couten- 
lion I rely upon llctr Gohind v. Stihisstn (1) J Lcicl 0 uan 
Prustiil V. B!iagiV( 0 i SLfgh (2) j Lolit Mohun Misserv* Jimohy 
Nath Moy (3) and Noi^lmlra Nath Fahari v. Bhwimidro 
Naffiin Uny (4). 

The jinlgmeid of ibis Gonrl in IFav fwhind v. tsrtkissm (1) 
wa^ ree m I lord upon review, and relying upon sco'-ioii S of the 
rudiaii Ijimiladon Act, 1877, it \vas set a iJc by this Court 
But ‘nccth)?! S of u.o Liiiiilatio:! Act applies to cases prior to 
the inditiilioB of a suit. The words in ihe section are joint 
oredilors or olaioiants.” It does not apply to docrce-hoklcTsf ^ 
Further, that section is applicable to cases ^yhero payment to 
one of the joint creditors or claimants 'per se discharges the 
debtor. In case of paj ment to one of the joint decree-liolders 
it not the act of the joint decree-hokler, but the act of the 
Court exeeutiug the decree, that is intended to operate as a valid 
difcchargo. Though a joint decree-holder may accept payment 
out of Court and grant a receipt in acknowledgment of such 
payment, yet in the absence of a certificate of satisfaction, the 
creditors acknowledgment does not of itself operate as a discharge 
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(1) WeA'Iy mips, 1883, p. G3s 18S4 p* GS. (3) (1893) T, L. E., 20 Calc., '714- 
f2) IVcrklv 1.88C, p. -10, (t) (ibOrO 1. L, R., iili Calc.^ 3/4, 
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[see seetions 231, 257 and 2S8 of the Code of Civil Prooodiirej 
1882], This was the view of the law taken by the Bombay 
High Court in Govind Earn v. Tatia (1) and by the Madras 
High Court in ShesJicm v. Eaja Gopala (2), 

Mnnslii GohvA Prasad (with whom Pandit Tej Bahadur 
Scqrm) for the respondents. 

If the other decree-holders could take out execution and give 
a valid discharge^ then the decree is certainly barred against 
the present appellants, vide section 8 of Act XV of 1897, 
which provides only for cases where all the decree-holders rest 
under disability, which is not the case here. The decree in 
this case having been passed jointly in favour of more persons 
than one, any one could take out execution and give a valid 
discharge. The decree was based apparently upon a contract, 
and a contract can be discharged by any one of the joint 
promisees without the consent of the others. Hargobind v. 
SriJdshen {B)^ Maonautar \\ Ajudhia Singh (4), Ihe Gollecior 
of Shahjahanpur Y. Burjan Singh (5), Surju Prasad Singh 
V, Khu'ahish AH (6), Banarsi Das v, MaJiaravA Kuar (1)^, 
and Act No. XV of 1877, Soh. II, Art. 179, SspL (1). But the 
Madras case goes still further. It lays down that to a case like 
the present neither section 7 nor section 8 %YCuld apply. Section 
S of Act XV of 1877 would not apply, inasmuch as it does 
not contemplate the case of execution-creditors at all, and secondly 
because in view of section 25S, Act XIV of 1882, it is the act 
©f the Court that is intended to operate as a valid discharge^ 
Section 7 does not apply, inasmuch as what is necessary under 
that section is that either there ought to be one single decree- 
holder w^o is a minor, or there ought to be more who are all 
of them minors, for, otherwise a decree may be barred against 
the major decree-holders and yet under section 231, Civil 
Procedure Code, a minor decree-holder may seek execution of the- 
entire decree, thus indirectly benefiting the other decree- holders 
against whom the decree- may have become barred. Seslian Vn-. 
Majagopala (8). See also Mitra on Limitation and Vigneswarc^' 

(!) (1895) I. L. E., 20 Bom*, 383. (5) (1881) I. L. L., 4 AIL, 72, 

(2) (1889) L L. E, 13 Mad*, 230. (6)" (1882) L L E., 4 AIL, 512. 

(?3) Weekly Notes, 1884, p, 68, (7) (1882) I. L. E., 5 AIL, 27. 

(1S7.6) L L, E., 1 AIL, 231, iS) (1889) T. L. E., 13 Mad., 230^. 
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'v\ Bapayya (1). So in this ca-e section S does not apply any 
more than section 7. The case of Govindram v. Tatia (2); 
decides that section 8 of Act- XV of 1877 docs not apply to 
execution-ci'cditors^ but it diifers from the Mauras case in so 
far as it holds iliat section 7 does apply where one of several 
decrec-holders is a minor* As to ^or67idra ls\dh Pahari v« 
BhU'peitd ra N arain PhDy (3)^ Lold Molbun Missen v. Ja/iiohij 
Path PlOh (4) and Mohua BaJesee v. Ghinga Soondery 
Bahee (5) it is submitted that these were cases in which there 
was only one docrec-li older and he v/as a rcinorj so that these 
cases are quite distinguishable from the present. 

Stuachev'j C, J.— The lower appellate Court has reversed thc' 
decision of the Court of first instance and iicld the application of 
these minors barred by lim-itation on the authority of Hargo-^ 
vr/id T. Srihi^Jicn (G)o That decision a 2 >pHed the provisions of 
section S of the .Limita^fion Act to a ca-e of joint decree-holders. 
The applieivtiou of section 8 to such a case has since been 
more fully considered by the Madras High Court in Seshan 
T. Majctgopala (7), and by the Bombay High Court in Gohind-^ 
ram v. (2). These Courts have hold that section S of the 
Limitation Act applies only to those ea^es in which the act of iho 
adult }oinl creditor is se ii valid Jj-oliarge. The Madras fligh 
Couri in the cirlicr case pointed out that the question whether 
one of several decree-holders can enter salisfiction on behalf of ail 
is one of procedure, and a rule of decision mast be looked for in 
the Code of Civil Procedure. They added: — ^^rlaving regard 
to sections 258 and 231^ v?e are of opinion that it is not the* 
act of the joint decree-holders, but the act of the Court executing: 
the decree, that is intended to operate as a valid discharged^ i 
agree with the views expressed in the Madras and Bombay cases, 
and I think that the decision in Haryohind v. SriJeishen is* 
based on a wrong view of section 8 and ought to be overruled. 

The other questions %yhieh have been discussed on this appeal 
relate to the consimetioa to be placed on section 7 of the Limita- 
tion Act, The applicants for execution in this case are still 
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minors. In 1888 an application -was made for execution by their 
mother, the widow of one of the decree-holders. That applica- 
tion was within time under art. 179 of sch. ii of the Act. Sy 
reason of the first explanation to art. 179, that apiilication being 
made by a representative of one of the joint decree-holders, took 
effect in favour of all. Under the fourth head of the third column 
of art. 179, that application became a fresh point for reckoning 
the period of limitation. At the time when that application w.as 
made these present applicants were minors. Their application 
now in question was not made till February, 1894. The question 
is, whether they are entitled to the benefit of section 7. There 
are still other persons jointly interested with them in the decree 
who are adults and who could not apply on their own behalf by 
reason of limitation. It has been contended on the authority of 
Seshan v. Bajagopala that section 7 would not apply where some 
only, and not all, of the judgment-creditors are effected by a legal 
disability. On this point I agree with the Bombay High 
Court in Gohindram v. Tatia that no such restriction can proper- 
ly be placed on section 7. Apart from that I think that the pre- 
sent application is protected by the terms of the section. Two 
cases decided by the Calcutta High Court and precisely in point 
have been cited to us. The first of these is Lolit Mohun Misser 
V. Janohj Nath Boy (1) ; and the second is Norendro Nath 
Pahari v. Bhupendra Narain Boy (‘2), I see no reason to 
dissent from those deoisions. The result is that this appeal must 
be allowed and the decision of the first Court be restored, and the 
execution will proceed. The appellant will have his costs, includ- 
ing fees on the higher scale. 

Blaie, J. — I entirely concur in the order proposed and for 
the reasons given by the learned Chief Justice. 

Btjekitt, J. — I am of the same opinion, and for the same 
reasons. 

Appeal decreed, 

(1) (1893) I. L. E., 20 Calo„ 714. (3) (189S) I. L. K., 23 Calc., 374. 
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Ilforo J/>. Justice Kuo:c, MV. Jiurlce Banerji ^nd Me, Justice Ai^cinan, 
MUEL-IDIIAK a>':j (Di:n:yi>A-;T.^) r. PBH SAJ asi> o^nEits 

(rL^iNTirrs.)'® 

Alt 2"n, XI r r.j ISSl {SXM. P. Heni Ari), Seci>o,i 7—P^’2reopriefa7y 
/t :;£*-* .7A<% i-ACu uij'As o.i \-c.lc of jjaet otilif of veudoi'A 

<}(‘fey -c ; .‘LA', 

JL Li ■/ ii: '■jitl',’.’ liijit pvcv;&i('i^s oL" v oi tlic XorLi-lr^ cistern 

^^L'ovi.iA II ‘.r.. Xc\, liSj. V e''it'' into ('Ti!.'..AieA, if is not iicC'.ssary tliat iho 
ir .O.ir-VL’d Iom; f-r pjiT vviLi nif* pjuprIOoavy rigliis in re.spect of thi. 
of IrA iAlerest in Lie iiii'.h.il. Phawaus, Prasad w Uhidani MuhaQiiiVad 
(1 ) app.OY'^L 

Jh id .r- t]i il if li zaiiiiuue.r s_ll-s LI.*-' zainiraurl liglits itnd inolmL"=! in ilie 
vj.ilo iKi- r^/sil t<‘ c*7iL. i V 1 J‘or 5 ’' ]iosSt.‘S5lo!» of the sir land, and ugroes to ivliininlL". 
ni- exp'Aiorlei.iry vi.^Iirs in rospeot of the sir land the 'V'Ciicle,', in th-- ove.il of 
posse '.'sioii '.ioi I'-ein,,!' d, liveit.i or e\p*;.)piien;:y ilghus not I*, ing veUiioui‘'Ii- 
i‘d, not on til, Iv.' I to ei i:n ;l ref':nd of oLo ‘-Aio piite oi* ,Aiy pcu’tinn tueivof, 
JiL,h'i,a. >Vv'e/'7' V, A '/ il} .inpr ; 

Tti.L i‘ -d- of I’u ‘ 'A,'-" Ai’o A- follows : — Murlidhar ilkI othevr.^ 
ovLierri ofn kii hW\t\ s^.a^e in ilu zanuiulari of a village 
o?.]:o{| (Jtna,uip;n.\ Hjld to Po-in S.g and ofnerS; on (lie "22itd 
):>(.*])[(} hi] ’Kir ISl) lour Iji^was our of t'.ie said share. 3iy the same 
h*ansu!iluu tlio voudors also |airported to cr>nvoy to ilio voncloos 
oS higloH Vd ])iswiis of Ir lairL The sir land thin dealt with by 
rite rouvi'yaa-'o was ji of 226 Ifighas 14 l>i-was of sir laud 

"ijf[H‘rlaini:‘L' to lIi;- and 'dighlly in exoa-s of 

viatt voatil'i have boeii 1i:o oi' l.li? Vrmlors pr(>poidi':ma(o to 
il\d f>ur !>!v,Ta, A'Ai-y p'l I uy ;lic n. Tlio st<le“doed provided llvd 
7 ho }>i;r;fua'''<;i-s d) uiM bo ]vii iuto tadiird po^*c^s:on of t!ic sir 
f'l.'iilj and that die v^ndor-j -iuiuld roliarpnVli svoh expropriotary 
rights a- dioy might tu-rj in ro therein, it was also stated in Iho 
saie-uiJM'I tliai ont of 4 a00j tluo amount of voousideratirni for 
tiio fcaloj Its. jp‘30d rlijiil'l he cl-iGinod to bo the consideration for 
11 k 5 transfer of the sir liuid and for rlio ngreemoiit to rellnniiish 
tiu‘ ex]«ro];i’ieL!iry riglrk. The ,^ulc~deed iiirtlicr provided that in 
the event of the vendees failing to deliver x>o5sossioa of the sir 
-land (o ilio ])urchasers, or of thoir not roIinquiJiing tlieir 
ox'proprierary rights, f.ic vendees woiihl bo entitled to a rofiind of 

Apppil Xo.ssn of Lsoe from a flpcivo of Eai Pyare Lai, District 
oi cri,U;a r;)(- ;>tu ^,<Vu' 4 ’ust 1800 , continuing* a decree of Maulvl 

^mannnnad Ma/dnir Husain, SuLordinate Jud^c of iMainpuri, dated tho loth 
sjUJi'j 1895. 

(1) (iS05) I. L. I?.., IS All., 121. (2) (iS9G) I. L. IS AU., 35, 
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the aforesaid sum of Rs, 1,500. Possession not having been 
delivered over the sir land, the present suit was brought for 
recovery of po-session, and in the alternative for a refund of 
S.3. 1,500 with interest. The Court of first instance (Subordinate 
Judge of Mainpuri) made a decree in favour of the plaintifi's for 
the refund of the amount stated above. On appeal the lower 
appellate Court (Officiating District Judge of Mainpuri) affirmed 
the decree of the fir^t Court. The defendants appealed to the 
High Court. 

Pandit SuTidar Lai, for the appoliants. 

The object of that part of the contract between the parties 
which related to the sir land was to compel the defendants not 
to exercise the right conferred on tl'.em by section 7 of Act 
Ho. XII of 1881, and thus to defeat the object with whicli 
the provisions of that section were enacted. The contract is 
therefore void uudor section 23 of Act No. IX of 1872, and 
is not enforceable at law — Leake on contracts, page G77, Kashi 
Prasad v. Kedar Katli Sahv, (I), Bkikham 8in<jh v. Ear 
Prasad (2) and the judgment of this Court in an unreported 
case (Second Appeal No. 890 of 189G, decided on the 5th 
May 1899). 

The losing or parting witii the proprietary rights of a person 
in a mahal so as to create expvoprict.ary rights need not be a lo -s 
of or joarting with his entire rights in the mahal. If it were 
not so, a man might sell all his rights in a mahal save and except 
one square inch of laud therein. This would then prevent the 
acquisition of the rights of an exproprietary tenancy, which sec- 
tion 7 of Act No. XII of ISSl intended to confer, and the retention 
of which in the hands of the exproprietor is so carefully provided 
for in section 9 of the Act — Gidah Red v. Indar Singh (3). The 
object of these sections is to make some provision for improvi- 
dent proprietors who are compelled by circumstances to soil or 
part with their lands, A proprietor may sell any part of his 
rights in a mahal or in the sir lands in the mahal — Siiai Prasad 
V. Anitul Bibi (4), Payag Singh v. Nwul Hasan Khan (5), 


k\ T J-’ (^®83) T. L.E . G. All., 54. 

^2) (1896) I. L. E , 19 All., 3.5. (4) (1885) I. L. E , 7 AIL, 633. 

(5) (1889) Weekly Notes, 189Q, p. 6, 
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■‘lha>,i -kiOsfi i)^fs w ShcoiruiLihtjcd Singh (IV In ^ ca«6 eX“pro- 
j>rier-cirr iiocrae lo rhe vejidor — Biur^vctni Framtrl v. Gh/W- 

^iiyi Jlioha, (2). The Board of Eevennein Irie.-e Provinces 
%\,.sat iir-i iiiodinc'd lo Like thn v. 

Jh'lMU Ah (o) — It Ll-, hov-r-vei* l;o\v ovpresaed v. difibreut; view 
~KhnA>>ih V. (i).. Tno ad..»prioii of tlii:? inierpretation 

uoiild alt^goThor olcibat ilieo;>jcoi nxcu ’vyhicii '-eolion 7 of Act 
I‘So. 2LII of ISSI wa-, oinictofij auu woalfl ho incon.sjstriii with the 
poiioy wliioli ntidorlie- the oad-.-traeid of section J TIA of this Acs 
or seciious dO, J2r5; and 190 of Act 2v>. XIX of ISTo* A 
coU'.inietioii which deieais the o’hjccl of the law shouhl not be 
adoploiL In the preseni case the 0 '/riira,c-r. hoini^ void, the ^uit iss 
noi maiDt5drKd)]e« 

Miiudii iV'^S'^d (with MiinThi GokiU Friist'.d) Hor 

diO re--]{uadtJLiiK. 

Tlu’ intorpreUition pat section 7 of the Reci Act 

No. XJ 1 oi la jJib'i, tHyCiii .FtXi’^/>fo w Ghiih'Viih AlfjJtciTn'^ 

onuu (2/^ do'crvc.5 rocunaid'orats-Oii. A pers:)n part wdrh 

ail lur. jNvpriouir/ rlgiU^ In a jiiiLal before ho ean a^joiiv. 
exproprlctiry right.- in ihe Liud held hy iiiia as sir. I rely 
aison the w-ardiliin j/ tae -.-.'v,io i i,c. if. 'fiie wor.l Ails" in the 
Jiivl. p.aMgrt[»h oi ;l;o ..'ici.ni \ c*v Cv »ivvu'r* in t I k* absence 
of any licdtalic:; die on!- Aji' pi* :pd : rigiub' ought to l.>e 

^' 0 !:oi^lled in ilrdr -eir-e — Ji'-rao Ate 

Kka^ii[^). Iri rhat crioe it nui-S A?-orved thvA ‘ 7 of Act 

X«u Xn of 18S1 ni:ist r<jfer to a case w'hcre die zanuiuLn io^oa 
or parts with idl his propriciary righrsd^ Further on in the 
^3am6 case it was observed thal the wo)r(ls diis iiroprieljiry rights*’ 
as used in seciion 7 nuist refer to the losing or parting with all his 
projrriotary ugwUF Section 7 of the ileut Act is intended to 
•provide a protection again=^t absulate ruin for a zamindar who 
h.as lost all that he hail and ha.- nothing loft to subsist on. But 
il the viesv taken m BiLQzoii'Vji v. Ghiilcf/iti J^lvjliciTftV’hcicL 

(2) be correct, it naight happen that a person while retaiaing the 
groalesl part of his propeny for himself might part with the 


(1) \Voi‘kly XoTt'N, ISOb r. Jor,!,* 
C^) (lb05) I. u K., i8 All , ICI, 
(“0 A' i 


(3) (1870) !. fj. R.., R.an.-l R.,in, 
<4) (if-ss; 8ui.Jj..t.,i;.oiK.,n8; 
... iblM. ir;', 
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minutest fraciioii of it with this result^ that he would acquire 
expropnetary rights in the proportionate share of hib »ir laud. 
Is he indigent enough to entitle him to the grace allowed by 
law ? What would bo the value of such grace ? I submit that 
the interpretation put upon section 7 by the Boai’cl of Eevenue in 
Kimshaii v. Btiika (1) is correct and based i>p:>n sound reasoning. 

Baneiui, J. — The appellants, who were defendants in the 
Court of first instance, held a ten-biswas share in the axrnincLiri 
of the village Gumanpur. They sold four biswas out of the said 
10 bhwas to the piaintilfs on tlie 22nd September 1803. By that 
sale-deed the defendants purported to convey to the plaiutiifs 
not only a 4-bLwas share of tlie y.aLniudari, but also 58 bighas 13 
biswas of sir land. This quantity of sir land i-- a portion of 223 
biglias 14 biswas of sir land appertainiDg' to the whole vilhigCj. 
and is slightly in excess of what would be the sir of the deicu- 
dants proportionately to the 4-biswas sliare sold by them. Tne 
sale-deed provided that the purolia'^ers should be put into actual 
pobfeession of tiie sir land, and the vendors should relinquish sik h 
expropriotary rights as they might acquire therein. It was also 
stated in the sale-deed iiiat out of Eb. 4,000, the amount of coii- 
sidcration for the sale, Ils. .1,500 should bo deemed to bo the con- 
sideration for the traiisfer of the sir land and the agreement to. 
relinquish expropriouiry rights. The sale-deed furtlior provided 
that in the event of the vendors failing to deliver possos-.ioii of 
the sir land to the purchubers, or of their not rollmpiishiiig tlieir 
exproprietary rights, ibo vendees would be entitled to a refund of 
the aforcbaid sum of Eis. 1,500. Pos-essiou not having been 
delivered over the sh land, the present suit was brought for 
recovery of iiossassion, and, in the alternative, for a refund of 
Es» 1,500 witli interest. The Court of first instance made a decree 
in favour of the piaiutiiis for the refuiid of the amount stated 
above. That decision has been affirmed by the lower a})pellafce 
Court, The defendants have preferred this appeal on the ground 
that the agreement upon Vvhich the plaintifis have based their 
claim is contrary to law and is therefore voiiL It was held in 
BhlhUa'iii Smgh v, liar Frasadr(2) that if a zamindar sells his 
isaininclari rights and includes in tiui sale the right to cultivator^ 
(1) UBSS) B. oi il., lu 8. (2) (ib9:>) 1. B. XI., 18 All., 12,U 
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|ios«?e«?«^ioTni of the sir Imd and agrees to relinquish hi^ oxproprie- 
tary rights in re«peft of the sir land, the vendee, in the event of 
sneh posse«tsion not being delivered or exproprietiry rights not 
being relinquished, is not entitled to claim a refund of the sale 
price or any portion thereof. To this view I still adhere. The 
only other question which has to be considered in this case, there- 
fore, is whether, by selling a part of their proprietary rights 
in the village in question, the defendants could acquire exproprie- 
iary rights in res|iect of their sir land under seclion 7 of Act No. 
XII of 1881. The decision of that question depends upon the 
eonstriietion to be placed on the provibions of beetion 7. Does 
that section contemplate that exproprietary rights would accrue 
in favour of a person losing or parting with bis propiieiary right® 
only when he loses or parts with all hi^ propririnry rights or that 
he would a(‘qnire such rights even when he parts with or loses a 
portion of his proprietary rights? This question was ans'svered by 
a Division Bench of this Court in the case of Bhawmn Prasad 
V* Ohwlam Mithmnwad (1), In that case it was held that in 
order that the provisions of section 7 may come into operation, 
it is not itecessary that tlie i?amindar should lose or pirt with his 
proprietary rights in respect of the wdiole of his interest in the 
inahal. With that decision I am fully in accord. The language 
of section 7 is no doubt not so clear as it should have been ^ but 
having regard to tlie policy of that section any construction other 
than that placed on it in the ruling referred to above would 
evidently defeat the object of the section and enable a proprietor 
fo divest himself of his sir lands by excluding from bale an 
infinitesimal portion of his proprietary rights. The reasons for 
lioltliisg that the section does not contemplate the transfer or loss 
of all proprietary rights are fully stated in that judgment, and 1 
have nothing to add to those reasons. There is, it is true, a 
ruling of the Board of Revenue, reported in the Selected 
Decisions of the Board of Revenue for 1888-1891, at page 8, in 
which a contrary view was held, but I am unable to follow the 
conclusions arrived at in that ruling. According to wcll-knowm 
rules of construction it is our duty to place on the section ®uch a 
construction m would effectuate the iiifcntitm of the Legislature, 
milBBQ) J.Jj K, 10 All, 35, 
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proviflM that the ln.Do;ufto'e of the flection can admit of the coii«* 
structioii. I hold that the language of section 7 is sufficiently wide 
to justify us ill construing it in the manner in which it was con- 
stmcd ill Bhaoxani Prasad v. Gkularti Mulumimad (1). If the 
words proprietary rights iu section 7 may, as I hold they do, 
include a part of the proprietary right'-^ the subsequent Words 
land hold by him as sir can be equally held to include a i/ro- 
portioiiate part of the sir land. In this vievv' as the agreement upon 
W'hieli the plaiatiff^ have based ti^eir claim would have the etteet 
of defeaiiiig the law as I understand it, it is a void agreement and 
cannotbe given effect to. The plaintiiiV suit should therefore have 
been dismissed. I vvould ailovv the appeal, asidie the decrees of 
the Courts below and dismiss the suit ; but having regard to the 
conduct of the defendant=i and to the fact that the plea w'hich has 
been taken in this Court was never raised in the Court below, I 
would nirdvO no order as to the cost< of the litigation. 

Kxoxj 3 . — I follow my learned brother, but with extreme 
hesitation. If the question was res integra and if the precedent, 
Bhawani Parsad v. GJiulan M'idi.o'/inmcid (1), did not stand as 
a repoited decision of tlii- Court, 1 sliouid have been very nineli 
inclined to hold otherwise. The inteiqmdatiou now placed st^enis h: 
me to put such a strain upon the words of the sectIo»j as they stand 
that I doubt whether they can bear it. We have had abundant 
evidence that the language of this particular Act is in many 
cases, to say the least of it, very inar!i«vie, and it mny be that 
the interpretation which “we now put is one wtihin the spirit and 
policy^ aimed at. by the Legislature ^Yhen they enatded this 
section, 

AircMAK, J.— -The decision of this appoai. turns upon the 
construction of the opening words of section 7 of Act No, Nil of 
1881. These words are as follows; — Every person who may 
hereafter lose or part with his proprietary rights in any maiial shad 
have a right of occupancy in the land held by him as sir in such 
inahal at the date of suck loss or parting at a rate oi rent such as 
is specified in the section. The Board of Revenue for these provin- 
ces held that the right thus created did not arise un.d the person 
claiming it lost or parted wfith the whole of his proprietary rights 
" (1) 0 395) I. L, K., 18 AiL, X2X, 
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la the mahaL In the case of Bhaivctni Frasad v, Ghula*in 
3fuh€mnmad (2) a division Bench of this Court pointed out that 
if this was the to be attributed to the words of the section, 

the object of the Legislature would be easily defeated. This 
is undoubtedly true. I think it is possible to coustrue the words 
"his proprietary rights” as meaning the whole or part of his pro-- 
prietary rights ; but there remains the passage in the section shall 
have a right of occupancy in the land held by him as sir in such 
mahal at the date of sucli loss or parting/^ The learned Judges 
who decided the ca^-e just referred to do not consider what mean- 
ing would have to be put on those words if an exproprietary 
right arises when a mmindar parts with a portion only of his 
proprietary rights. I scarcely think tliat the learned Judges 
would have held that if a zainindar parted with a mere portion of 
his proprietary rights he would thereby at once become an expror 
prietary tenant of the whole of the sir land which he had held in 
the maluil, and yet that is the apparent meaning of the words 
used by the Legislature. To carry out the view of the DivLion 
Bench tQ its logical conclusion, we should have to read the sec- 
tion as if it ran shall have a right of occupancy in such por- 
tion of the laud licdd by him as sir in such mahal as is propor- 
tionate to the proprietary interests tie has lost or parted with.” 
This seems to me to trench dangerously on legislation. But 
in view of the condderation that the constructiou put upon 
the section by the Board of Eevenue would result — -to use the 
words of the learned Judges who decided the case of Bha- 
wani Prasad v. Ohulam Mahammad (I) in opening a door 
through which it would be possible for evasions of the law to 
become general in these provinces, I do not wish to depai’t 
from the principle stare decisis^ and I concur in the order 
proposed. 

By THE Court. — -The order of the Court is that the appeal is 
allowed, the Judgment and decree of the lower appellate Court 
are set aside, and the suit of the plaintiffs is dismissed, but with- 
out costs. 

• Ap'peal decreed* 

, (1) (1895) I It. R., 18 AIL, 121 
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Before 3fr. Justice Blair and Ur. Justice BurTcitf. 

MKHEBAXO (D3i^E^'»A^’T) r NADTK ALl Ayi> A'Noa^nEii (Plu'ts’Ttt'fs) 

Act Wo. IV of jSB3 (Transfer of Froperiy Act), section So—Morigaqe—’ 
Prior and snhseqitent mori gagces— Effect of 'nan-vomffnanee uniJ 
section 35 

A prior mortgagee, witl-.out maiinsr a puisne mortgagee a party to his- 
suit, sued on his mortgage, obtained a decree for sile, sold liia mortgaged 
property, and purchased it himself Subsequently ti.e puisne moitgagee lu.Id- 
iug a moitgage orer the same pioperty biougbt lus mortgige into suit 
without maUng the piior mortgigee n party, and obtained a deoiee for sale. 
JEfeZdthat the puisne mortgagee could not bring the mnitgiged piopeityto 
sale in escention of such decree. JanJn Pfaiad v. Kislien Dat (I), followed. 

The facts of this case are as follows : — 

Dilawar All owned 6| biswas of the village in suit. This 
share he hypothecated to Bamvari Das by means of fonr deeds 
executed on different dates in tlie years 1871, 1875 and 1S7G, 
After the execution of at least two of these deeds Dilawar Ali' 
mortgaged the same property to Naraiu Das. Banwiri Das sued 
on his deeds before Act No. IV of 1SS2 came into force, and 
obtained a decree. He did not make Narain Das, the snbseqni'nt 
incumbrancer, a party to that suit. Narain Das sued in 1<8SG, 
and obtained a decree. He did not make Banwari Das a pirty 
to his suit. Banw'ari Das, in execution of bis decree, bi'onght the 
mortgaged property to sale and ])nrchased if himself. Narain 
Das sold his decree, but when the purchaser attempted to execute 
it bv sale of the property, objection was taken by the representa- 
tives of Banwari Das, the first mortgagee. 

The suit, out of which the present appeal arose, w.ns brought 
by the representatives of Banwari Das for a dcelaraiiou that fiie 
decree held by the defendant as purchaser from Nar.ain Das 
could not be executed as against them. The Court of first 
instance (Subordinate Judge of Moradabad) dismissed the suit. 
On appeal the lower appellate Court (Additional Judge of Morad- 
abad) reversed the decree of the Subordinate Judge and gave the 

•Second Appeal No. 605 of 1897, from a decree of H W. Lyle, Esq., 
Additional l)i.>!trict Judge of Moradabad, dat?d the 25th May 1887, r.'versing 
a decree of Pandit liaj Kath, Subordinate Judge df Moradabad, dated the 2ud 
September 1 896, 

(1) (1S94) I. L. K., 16 AIL 478. 
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tlu-^ decljLiriViiori whioli (hoy Bougiit- Xiio dctoiKlciiit 
tli^reapon appoalcJ to tlie .High Court. 

Mr, S, Amirwldiro for the appellant. 

The Hon' bio Mr. Gvtdan and Maulvi Ghalam Miijtaha for 
the respondents. 

Blair ainl Burkitt, JJ. — hi this case the contending parties 
are practically the fir^t and second mortgagee'^ or their repie^^en- 
tatives. The first mortgagee^ who is ^eprc^ellted by the jdain- 
tiirs-respoiulents, sued upon his morl gages, obtained decrees for 
sile, and in execution purchased the mortgaged property. To 
his suit he did not make the puisne mortgagee a party, as lie wat 
bniind to do under the provisions of section So of the Transfer 
of Properly Act. The puisne mortgagee, who is represented by 
the defendant-appellant, in his turn instituted a suit upon his 
mortgage : he did not make Ihe latter a party his suit. The 
puisne mortgagee obtained a decree for sale, and has now put up 
ao<i ^ulverti^ed the mortgaged property for sale. Thereupon the 
plaintiffs, the representatives of the prior incumbrancer, have 
in->fituted this '^uil, in which they ask for a decLiratioii that that 
pr< sporty is not lial^le to bo sold in execurion of the decree held 
by tiio defiuukiil puisne mortgagee. A decree has been given by 
die lower appollaie Cuurf in terms of the pxMyer for relief. The 
meaning of the decree under appeal we take to be lliat the defen- 
dant die puisne inorlgagGo cannot bring to sale tlio mortgaged 
pru}>erty in execution of a decree in a suit to winch the prior 
party. If that is the moaning of the decree it 
is, in our opinion, a perfectly right decree. For our authority 
we refer to the case of Janki Prasad v. Ktshen Dat (1) 
iiroiKliy skilet], the eilect of the ruling in that ca-e is that 
a morfgjjgee, who has obtained a decree for sale in a suit to 
which he did not make other mortgagees parties, cannot bring 

mortgaged property lo sale in execution of that decree. It is 
immaterial that sn the case wo liavejust cited the parties v/ho 
weie preveiiieil Iroin bringing the mortgaged property to sale 
were the ilrat mortgagees, aud tluit in this case the party soiightto 
be prevented Irom bnnging^the mo i*t gaged property to sale is the 
repicstniaUve ox the secund murigagee. Indeed, the Cuse would 
U) (mOi) L h. K., XU AIL, *1781 i>i), 182^163, 
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be, if anything, btronger agaio&t the second mortgagee than 
against the tiist mortgagee. In our opinion the defendant-appellant 
heie IS not entitled to bring this property to sale in execution 
of the decree for sale which she holds. It may be that in a 
properly coiifetituted suit with a proper array of paities and in a 
suit in which she offers to redeem the prior mortgages the appel- 
lant may be entitled to bring the property to sale after such 
redemption. As to that matter, however, it is nnnecessarv for 
us to express my opinion. We think that the decree of the 
Court below as interpreted above is a coxrect decree. We dismiss 
this appccvl With costs. 

Appeal d%smused*^ 


Before Ifr. Justice Kmm and. Mr Justice Blair 
BABK\T-XJN-NISSA (Applicanj?) v ABDUL AZIZ (OpposiTi pabty) * 
Ci>vd Brocedui e Code, •section 505 — Criminal Brocedure Code, seoHon MS' 

— Order of Maqistiate for maintenance of possession no iar to the 

appointment of a receiver bp a Civil Court 

The fact that tlicic texsts in inspect of any immovable propeity an Older 
of a Magistiatc passed under section 145 of the Code of Ciiminal Piocednre 
IS no bar to the eceicise by a Civil Conit of the power conferred on it by sec- 
tion 606 of the Code of Civil Prooeduie of appointing a lecoivci in lespect of 
the same x>ropoity 

The facts of this case sufficiently appear from the order of 
the Court. 

The Hon^ble Mr. Gonlan, Mr. IF. K, Porter and Manlvi 
Ghulam 3hbjtahaj for ihe appellant. 

Mr. S, A^itur-v.d-djiiiy for the respondent. 

Knox and Blaip., JJ. — This is an appeal from an order passed 
by the Subordinate Judge of Moraclabad on tlie 29th July, 1899, 
refusing to appoint a receiver to certain property, the subject of a 
suit before him* The gionnd on which the learned Subordinate 
Judge bases his refusal is that in suits like this one before him, 
there is no rule for the appointment of a receiver, and injunctions 
only are deemed sufficient. He adds that there is no reasonable 
cause for the appointment of a receiver. Now as to the circums- 
tances of the case. The respondent Maulvi Abdul Aziz is a 

* First Appeal No 77 of 1B09 from an oi der ol Lahi Hatft Prasad, j 5 uboi*di-s 
nate Judge of Moiadabad# dented the acth July iS99. 
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person wlio in n prior 

Court thill 0110 Jfurul IlaOj miinsarinz oi cortam proper!} 

the pro^zort}' now in suit—Iiad bovon cbsmissea from uis ouloo o 
inuDs^irini; iiiat ho^ Mnulvi Al>?liil A.yXz. iiaci been appclnieu ao 
nianuger in JTiirnl Ilacp^s pIacG_j and tliat being the lOtiiawalli. 
X^I^ibariiuiat Barkat-nn-iiisHaj had no rignt ro rGinove Uiin, the sai<l 
Aliilul Aziz^ from tlio inanagersliip„ The sidi brougli! by Manlvi 
Abdul Aziz against Miisammat I}arirat“iii>Dissa and others w’as 
ibiight up to tJiib Court with tlio result that llio dochiraLiou that 
Maiilvl Abdul Aziz askod for was rofiHod aud ills suit dismissed. 
This order was passed on the lOtli May. 1899. Upon this tlie 
xHppelhint. before ns institiitod a suit for ilie ejccimoiit of Maiilvi 
Abdul Aziz, and after institution applied lo ibe Suboi dinaio J uilgc 
for the appointment of a receiver under sectioii 503 oi die Cocis 
of Civil Procedure. The older refusing i'iic appoinlincnt 'prac- 
tically gives no reasons for ilie refusal, and It is not therefore easy 
to say with authority what it is that v/eighed upon the Siilmixlinatc 
Jiidge^s mind. The matter has, in another form, been already 
before tins Court, as the appellant asked for an appointment of 
an ad interm receiver pending the hearing of the present appeal. 
It w%as then held that the pow'ers of a Civil Coiirl trying an aelion 
for ojoclrnent were not in any degree courrollod by reason of 
a M.igistrnfe making an order maintaining pos-esdon on behalf 
of one of the litigants under section 115 of the Code of Criminal 
Procednre. The reference hero made Is to an order passed by a 
Magi^^trate in 1S9G, whereby the MaguMrate, acting under the jiro- 
visions of section 145 of the Code of Criminal Procedure, decided 
that Maulvi Abdul Aziz was in pos't.o-sioii aad 5^'^iied an order 
declaring lum to be entitled to possessioo. until evicted there- 
from in duo course of lawd' If this was the fact wdiieh vveighed 
with the Subordinate Judge we can only repeat iu clear terms 
what was said on the IStli jEfovember, 1899, namely, that the Code 
of Civil Procedure and the powers of Civil Courts imcier that 
Code are in no w-ay lettered by any order that may be ];>assed by 
a Magistrate under section 145 of the Code of Criminal Pro- 
cedure. The Magistrate’s orcter under section 145 is only inten- 
ded to control jiny period up to the time w^hea the Civil Court 
takes seisin of the matter and passes such orders as may be 
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nedes-^ary for the protection of the property. In the present case 
we consider it absolutely necessary for the preservation and better 
custody and management of the property that neither of the 
contending parties should be in possession of it until the dispute 
between them has been fully determined, and that the property 
should remain in the custody of a person independent of both 
parties, — a person moreover whose position will be that of an 
officer of the Court appointed by and answerable to the Court for 
all acts done by him during the period of his receivership. We 
accordingly allow the appeal, set aside the order of the learned 
Subordinate Judge, and send this case bach to him to be dealt 
with in the light of our instructions and in accordance with the 
provisions of section 505 of the Code of Civil Procedure. The 
appellant will get her costs. We think it expedient to add that 
our order is not to be interpreted as an order setting aside the 
order of the Magistrate. The appointment of a receiver should 
be made with the least possible delay, and in order that the 
Magistrate may be aware of the purview of the order of this 
Court we direct that a copy be sent to him for his informa- 
tion. 

Appeal decreed^ 


REVISIONAL CRIMINAL. 


Before ilfA JusUce. JBIat'r, 

ABDELLAII (Applica^^t) JITU (Opposite PAnrT).* 

Crimiii'tl Procedure Code, sections 87, 88, S^-^-Alscondhig oJfender^Pro- 
clamatxon and attaclimeni — Sale ofattaclieA 'pro perty-^Title of purchaser, 
Wlieie piopeity was aLtaclicd and sold as propeifcy of a proclaimed offender 
nncler sections 87 and 88 of tlio Code of Criminal Procedure,it was that 
although the proclamation ^as iiregular, yet, the property having vested in 
third parties strangers to the proceedings in which the proclamation was 
made, the sale could not bo set aside. 

This was a reference under section 433 of the Code of Cri- 
mlnal Procedure, made by tbe Sessions Judge of Allahabad, The 
facts out of which the reference arose are as follows. 

A charge was brought in May 1898 against the applicant 
Abdullah and two other persons. The applicant did not then 


Criminal Kevision No* 813 of 1899. 
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appear^ and the case was tried out against the two others, who were 
fiaed Be, 1 each under section 426, of the Indian Penal Code, 
As regards the applicant, the Magistrate who tried the case record- 
ed his opinion that further proceedings need not be taken against 
him, as the matter was a trivial one. Notwithstanding this the 
complainant subsequently applied for process against the applicant, 
which was granted. As the applicant failed to appear, proceed- 
ings to enforce his attendance were adopted, and finally his pro- 
perty was attached, and some houses belonging to him were sold. 
The applicant then appeared, and asked that the proceedings 
against him might be stopped, and, in another application, that 
the proceedings for attachment and sale of his property might bo 
set aside. In both applications applicant contended that he was 
protected by law. In the first application he contended that the 
Magistrate’s remarks in his judgment, dated the 14th June 1898, 
virtually amounted to an acquittal, and that he could not be tried. 
On this point the Sessions Judge was of opinion that the order of 
the Magistrate was not an order of acquittal, and that there was 
BO bar to the applicants being tried. The Sessions Judge did not in 
respect of the proclamation proceedings find that any irregularities 
occurred in the attachment proceedings, except that at the time of 
attachment the Government did not take possession of the houses, 
as it should have clone under section 88 of the Code of Criminal 
Procedure, but it left them in applicant’s possession, and that 
even after sale they were apparently still in his possession. He 
was, however, of opinion that the ca«e was one in which it would be 
appropriate to stop all proceedings and to cancel the attachments 
and sales, and to return the sale money to the purchasers. The 
charge against him” said the Judge a very trivial one and 
resulted in the case of his two fellow-accuscd in a fine of one rupee 
each only. For such an offence it appears to me unnecessary to 
resort to extreme processes of law which entail attachment and sale 
of houses, &c., &c., and also to revive the charge after so long.” 
The Government Pleader after taking instructions from the Dis- 
trict Magistrate agreed that the matter was not one which ought 
to be pursued any further. TiieiK^omplainant, however, opposed 
this course, urging that the applicant was a man of extremely bad 
antecedents, haying several previous convictions agamsfc him, and 
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that in respeci: of the very matter in question he was at the time 
bound over to keep the peace and had purposely avoided the pro- 
cess of the Court until such time as his bond should have expired. 
Under these circumstances the Sessions Judge referred the case to 
the High Court for orders. 

Mr. i?. K, Sorahji for the applicant. 

Maulvi M%hammad Ishaq for the opposite party. 

BlaiB; J. — Three persons were sent before a Magistrate to 
answer a charge under section 426 of the Indian Penal Code. Two 
of them presented themselveS; the third was absent. The case was 
heard against the two who were present. Upon their being con-* 
victed, the Court showed its appreciation of the magnitude of their 
offence by inflicting on each of them a fine of Re. 1. That 
amount was ordered to be given to the prosecutor, and the Magis- 
trate says that it would more than recoup him for any damage 
suffered. The Magistrate also says that in his opinion the matter 
was so trivial that it was not desirable to waste time in pursuing 
the charge against the absent man. A few clays after that deter- 
mination of the case against the two, a fresh complaint was lodged 
against the third man by the prosecutor, and the Magistrate rightly 
held that such a complaint was not barred by any rule of law. 
The Magistrate entertained the complaint and issued his warrant 
for the arrest of the person charged. After some search had been 
made the Magistrate found that the pervSon for whom the warrant 
had been issued was absconding or concealing himself to evade 
process, and therenpon on Iho 12th September drew up a procla- 
mation calling upon the person charged to appear at the Court 
ITouse at Allahabad Vv-ithin thirty clays of the date of proclamation. 
It is not clear whether there ever was complete publication as 
required by law of that proclamation. Tlic provisions of sub-sec- 
tions (6) and (c) appear to have been complied wnth upon the 17th 
September. There is nothing to show VvdiGther the provisions of 
sub-section (a) wore over complied with at all. There w^as no 
endorsement or statement in writing made by the Court validat- 
ing the proclamation. It is therefore obviously not a proclama- 
tion according to law. It did qpt specify a place and a time for 
the appearance of the absent man w-ithin thirty days or more from 
the date of the publication. 
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Apparently some form intended to amount to an attachment was 
gone through, but apparently the property, whatever it was, was 
allowed to remain in the possession of its original owner. A sale 
took place of what are described as houses. Purchasers were 
found and, I suppose, the purchase money was paid. Whether the 
possession of the property ever passed into other hands than that of 
the original owner is not clear. Now these matters were brought 
to the attention of the District Judge in an application for revi- 
sion made by the absent man, and the Judge refers to this Court 
a statement of the facts coupled with a recommendation that 
further proceedings before the Magistrate should be put a stop to, 
and the attachment and sale be cancelled, and the sale money 
returned to the purchasers. It has been objected to the Judge’s 
recommendation that the applicant in revision before him had and 
has his remedy under section 89 of the Code of Criminal Pro- 
cedure, which enables the subject of such a proclamation as this to 
prove within two years that ho had not absconded to avoid the 
warrant, and that he had not sufficient notice of the proclamation 
to enable him to attend wdthin the time specified therein. It 
seems to me that section 89 prescribes a remedy where there is a 
good and Icpl publication, but offers no facility for the contesting 
of the legality of the proclamation. The fact, however, remains 
that a sale has taken place; that the purchasers have acquired 
some sort of title, and I am not aware that this Court in exercising 
its rovisionai power has ever passed an order affecting the title of 
persons (outsiders) to the legal proceedings in which the order 
is made. I therefore direct that the proceedings before the 
Magistrate go no further, and must decline to make the order 
desired in respect of the order of attachment and sale of the pro- 
perty. It will be for the parties to seek elsewhere their lesal 
remedies. 
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JScfore 2Tr Justice Slair atid M'Cr Justice JSurhitt, 

SHIiiM LAL (PiiATSTiP^) V, CHIIAKI LAL and others COrrENDANTs),'^* 

Act Uo IX of 1^7^ (Bidian Contract Act) section — Aaree-meni opposed 
to pubho poVicy — Contract relating to purchase of land lotilnn Ms 
circle hy a pafwari — Act Xo XIX of 1873 (X-W- F Land Hecenue 
Act) Section 257- 

Xeld that a contiact entered into by a patwari for the purchase for Lis 
benefit of land situated within his elide is a contiact which is opposed to 
public policy, even though it may not be rendeied void by the mlcs framed 
by the Boaid of Eevenuo for the guidance of patwaiis. 

This was a suit for declaration of proprietary rights in and. 
for possession of certain zaraindari property brought under the 
following circumstances. The plaintiff was at one time patwari 
of a village called Birari, and, whilst occupying that position, 
liad purchased, in the years 1878 and 1882, certain property 
within his circle ; but, inasmuch as such a transaction was 
forbidden by the Rules of the Board of Revenue, he had made 
the purchase in the name of Udai Ram, his uncle. T!ie plaintiff 
alleged that during Udai Ram’s lifetime the profits of tlie 
property were regularly paid to him ; but that after Udai Ram’s 
death the defendants, who were his representative-^, denied the 
plaintiff’s title and refused to hand over the profits. Hence this 
suit. The Court of first instance (Subordinate Judge of Agra) 
gave the plaintiff a decree. The defendants appealed. The 
lower aiipellate Court (District Judge of Agra) decreed the appeal 
and dismissed the suit on the findings, first, that the transaction 
in question was absolutely forbidden by the Rules of the Board 
of Revenue, which had the force of law, and, secondly, that the 
transaction was opposed to public policy. The plaintiff appealed 
to the High Court. 

Mnnshi Rmn Fmsad and Pandit Sundar Lai for the 
appellant. 

Pandit Moti Lai Kehru for the respondent. 

Blair and Bhekitt, JJ.— It is unnecessary for us to sot forth 
the facts of this case, which will be found in the judgment of the 

• Socond ApTioal Ho. 572 of 1897, from a dcoi co of P. W, Wells, Esq , Rislnct 
.Tndge. of Agra, dated tlic 26tli .Tune. 1897, leversing a decree of M.nlvi toyed 
^iraj'-ad'din, Subordinate Judge of Agia, dated tbe 31st Miiroh .1897» 
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Court Ijelow* The lower appellate Court Is wrong in saying that 
the patwaris^ rules in force in 1878 and 1882, issued by the Board 
of Revenue with the sanction of the Government, had the force 
of law. In that matter the learned District Judge is clearly 
mistaken. Under section 257 of Act XIX of 1873, the only 
rules which, after publication in the P. Gazette, acquire the 

force of law, are the rule's mentioned in els. {a) and (6) of that sec- 
tion, and they are rules to be made by the Local Government itself. 
If the rules as to patwaris be assumed to have been made under 
cL (c) of that section, they clearly have not the force of law, and 
practically would be no more than departmental rules made by 
the Board of Revenue with the sanction of the Local Govern- 
ment# In this matter, therefore, the Court below was wrong. 

But though, in oiir opinion, the Court below was wrong in 
that matter, it does not follow that its decision must be set aside. 
The learned J udge has held practically that the contract relating 
to purchase of land within his circle, made by the patwari for his 
benefit, is opposed to public policy. In our opinion that finding 
is correct# The learned J udge very properly puts it that it is 
the duty of a patwari to keep impartially the accounts of samin- 
clars and tenants or between zamindars with conflicting interests ; 
and further that no patwari can do his duty properly if he has 
a dir^H3t interest in property in his circle.^^ We think that these 
remarks are well founded. They show how the interest of a 
patwari, who has acquired a proprietary title to land within his 
circle, conflicts with his duty as a patwari bound impartially to 
record matters of most vital importance to both zamindars and 
tenants. In the present case the plaintiff admits that having 
contrary to the rules purchased land in his circle, he, with the 
object of concealing that purchase from his superiors, took the 
conveyance in the name of another person. The representatives of 
that other person are the defendants to this suit. Their predeces- 
sor in title was, according to the plaintiff, an active party to this 
transaction, which transaction we regard as being entered into 
for purposes opposed to public policy* For the above reasons 
we concur in the decree of t|jie lower appellate Court dismissing 
the plaintifl^ suit, and we dismiss this appeal with costs, 

Appea? dismissed^ 
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JBefore Mr, Justice JBurInit. 

KAMLAPAT and another (pErENDANTs) 1), BALDEO and others 
(Peaintifes).'® 

Execution of decree — Suit under section 2^1 of the Civil Froeedure Code-^ 

Suit decreed — Appeal ly decree-holders — Feath of one of two Joint 

decree-holders — Abatement of appeal, 

A suit was instituted against two joint decree-holders under section 283 of 
the Code of Civil Procedure for a declaration that certain property which had 
been attached by them belonged to the plaintiffs, and was not liable to be 
taken in execution of the decree. The suit was dismissed by the Court of 
first instance, but decreed by the lower appellate Court. The decree-holders 
appealed, but during the pendency of the appeal one of them died and no steps 
were taken to bring his rej)iesentatives on the record within the prescribed 
period. 

Seld that the appeal abated. Ghamandi Lai v. Amir Fegam (1), referred to. 

The facts of tliis case sufficiently appear from the judgment 
of the Court. 

Munshi Gidzafi Lal^ for the appellants. 

Maiilvi Ghulam Mwjtaha, for the respondents. 

BtiEiaTT; J. — In this case the plaintiffs^, now respondenis, 
instituted a suit against the defendants, now appellants, to have 
it declared that certain property attached by the defendants in 
execution of a money decree against the father of the plaintiffs 
belonged to the plaintiffs, and was not liable to be taken in 
execution of the decree against their father. The suit was dis- 
missed by the Court of first instancc/but was decreed on appeal 
by the Subordinate Judge. From that decree the unsuecessfui 
defendants (the decree-holders Kamlapat and Musammat Anandi) 
preferred a second appeal to this Court. 

That appeal came on for hearing before mo sitting alone, and 
having heard the parties I referred an issue to the lower appellate 
Court under section 566 of the Code of Civil Procedure. The 
Subordinate Judge in reply returned the i&sue without any finding. 
He reported that Kamlapat, one of the appellants, had died, and 
that therefore he was unable to proceed to the trial of the issue 
remitted to him. The fact of Kamlapat^s death was not known 
when the appeal originally came on before me for hearing. 

* Second Appeal No, 70 of 1899 from decree of "Pandit liaj Natb, Sub- 
ordinate Judge of Mainpuri, dated tbe 18tb October 3898, reversing a decree of 
Babn Cbajju Mai, Munsif of Mainiwri, dated tbe lOtb May 189^ 

(1) Weekly Notes, 1894, p, 22. 
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Under the above eirciimstances it is contended for the respon- 
dents that the appeal has nov’ a^bated, and I have to decide 
whether that contention is vrell founded or not. 

It is not denied that more than six months have elapsed since 
the <Ieath of Kamlapat, and admittedly no application either by 
rhe co-appellantj hlus.nnBiat Anandi, or by anyone on behalf of 
the reprorentatives of the deceased appellantj to have his represen- 
tative brought on tl;3 record; has been made. So prirtid facie it 
would appear that the appeal must be held to have abated. It is 
oonrend'jfb however; that the right to proceed with the appeal has 
survived to the co-appeilaiit; Musammat Anancli, and that I 
should act as provided in seetion 302 of the Code of Civil Proce- 
dure. Th.e argumeut is that as the money decree passed in 
favour of Xamiapai. and Musammal Anandi was a joint decree; 
JMu-aminat Anandi is; under sccilon 231 of the Code of Civil 
Procedure, entitled to sue out execution of the entire decree for 
the beneiit of all the joint decree-holders and of the representa- 
tives in interest of any deceased joint decree-holder; and that the 
right ro proceed with tiu) appeal in the absence of any representa- 
tive of her co-appcllanl has tlierefore survived to her. The reply 
t.> this argument is that the proceedings now before me are not 
))roceedings in exccatii'jn of a decree, ])ut are uppeliale proceedings 
in a suit to which section 231 has ao apjdication. lYhat I have 
to docido is not whether Musammat Anandi alone could prosecute 
execution proceedings under section 231; but whether the right to 
appeal from the ?;i;bortlhmte Judge's decree in a suit in which she 
and her deceased co-appellant, Karnlapat; w’ere unsuccessful defen- 
dants survives to hser wdthiii the moaning of section 362 of the 
Code. In my opinion that quesciou must be answered in the 
z)egat3vo. In the case of GhamancU Lai v. Aonir Begam (1) it 
ww dLstiactly hud down that a Court hearing an appeal should 
have neforc it all persons ^yhoso interests might be affected by 
the decree id appeal No%v here there were two" persons, Kamla- 
pat and Musanunat Anandi; both equally interested to procure 
a reversal of the dcorae of the Subordinate Judge bv wdpch 
ikoir Buit was dismissed. Ono^of those persons died more than 
MX months after they had appealed to this Court against the 

(1) 1804, p 22. % 
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decree of the Subordinate Judge. No application has been made 
to bring his representative on the record. It has not been shown 
or even alleged that the deceased Kamlapat left no legal represen- 
tative j, or that the surviving appellant^ Musammat Anancli, is 
such representative. It is most unlikely that she could be 
Kamlapai’s legal representative. On this state of facts there are 
no materials on which 1 can find that the right to prosecute the 
appeal survived to Musammat Anandi alone. I must therefor® 
hold that the appeal has abated. I accordingly dismiss it with 
costs. 

A'p^eal dismissed. 


Before Sir Arthur Sirache^, Knight, Ch%ef Jmi%ce and Mr. Jmttce 

Banerji. 

GOBAEBHAN DAS (Defbndakt) JAI KISHEN DAS (Pr:.A1tHTiOT)*^ 

Aot Ko. IX of {Indian Conti act Act), sections 15, 16, 19 — Oontraot-^ 
Undue injluence — Coercion — Ci'cil Brocedure Code, sections 622, 526— • 
Award — Validity of awat d^ Award puryortiny to he a considered 
award of the arbitrators, ltd really an agreement between the parties 
to the submission. 

Under section 16 of tlie IiK^ian Contract Act, 1872, as it stood before 
it was amended by Act No. VI of 1899, it is not sufficient, in older to render a 
contract voidable on acconnt of undue induence, that the party claiming to 
avoid the contract should have been at the time he entered into it in a state of 
fear amounting to mental distiess which enfeebled the mind: but there must 
further be action of some kind, the emx^loymeat of pressuie or influence by or 
on behalf of the other paity to the contract lones v. Merionethshire 
Building Society (1), reteired to. 

Wheie an awaid which purpoited to bo a consideied award of the arbitra™ 
tors flamed after consideration of the statements of the parties and the 
evidence of witnesses was found in reality to be merely the adoption by the 
arbitrators of an agreement ariived at and signed by the parties to the refer- 
ence, it was held that this would not prevent the award being a valid and 
binding award between the parties. 

The facts of this case are fully stated in the judgment of 
Strachey, 0. J. ^ 

Babu Jogindro Nath Chatidhri and Munshi Jwala Prasad^ 
for the appellant. 

Pandit Hundar Lal^ for the res;gondent. 

^EbsL Appeal No. 76 of 1898 from a decree of Babu JSiil Madhab Roy, 
Subordinate Judge of Benares, dated the 25 Lh November 1897. ^ 

! (1) L. E-, 1882, 3 Ch., 11B. 
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STiiAOfXEA", C. J.~Tlilto is an appeal from a decree passed in 
'Liccordanee with an awaz’d wliidi was ordered to be filed under 
?*;cct,ion 526 of the Code of Civil Procedure. I-Taving’ regard fo 
thy eovisinictioiii rNLieL Inis been placed upon the last paragraph of 
^•soction 522-, ilb widcL seelior, 526 n.ust Le reach Iho only ground 
upon which sueii an appeal will iiC is t]*ar there has been no 
award in law or in faci on which a decree coadd Icgallv be passed. 
The only grounds upon 'which the award was coiitested i?i the 
Court below and in this Court are — (1) that by reason of coercion 
or undue inilusnce exercised on the mind of the appellant there 
was no %’alid submission to arbitration; and (2) that there was 
no award in the f-en'-^e of a jndiciai determination by t-lie arbitra- 


tors 01 the matters submitted, burj the arLiiraioiv. merely acoeicted 
a settlement of those matters by other ] )e2’So n r.nd meobanically 
signed an award tvhicli was put before tiiem for their signature. ' 
2S"ow a.'s iogoi’drt the iir :t point; no qucistion of coeroion properly 
)50'-calied arises in this case. Coen ion is defined in section 15 of 
the Indian Contract Act. It is clear that coercion as thus defined 
implies a committing or threatening to commii some act wdiich is 
contrary to hnv. No sue]} act is alleged to have been committed 
orthreaumxl in the present ease. Therefore coercion may be 
put out of the rjuestion altogether. The question of undue 
influence requires further consideration. W'e must apply the 
definition nt undue infiucjK'c contained in section IC of the Con- 
tract Act, aa it stood before iis amendment by •zoction 2 of Act 
^ 0 . I of 1S99. The only part of soctii>n Id vdiich has been 
suggested as applicable hci’e is the second clause^ which provider 
that anduo iufiuence is said to be employed when u person whose 
mind is enfeebled by old ago^ illness, or menta! or bodily distress, 
is 30 treated as to make him consent to that to whfeh^ but for 
Mioh treatment, he w^oiild not have consented, although such treat- 
ment may not amount to coercion/^^ If the appellant's consent 
to the submission was caused by undue influence as thus defined, 
the contract ^vas voidable at his option under section 19, Now 
the circumstances under which tlie subimssioa was entered into 
were these. There had been certain dealings lietween ilze appoliant 
uobardhanJSas and one Das, the '<m(d the 

pondeui. Jai Kishen Das, Gopal Das was young man of 


1900 


Go'DABDHAN 

Das 

t;. 

Jai Kishej? 

I'i * - 



1900 


Gobaubhak 

Das 

Jax Eisheit 
Das. 


226 THE INDIAN LAW EEPOEIS, [VOL, XXtl. 

twenty-two* The appellant was his consio. It appears tliat tbe 
appellant got Gopal Das to execute a deed of sale of Gopal Das^ 
share in certain ancestral property* Ihere were two deedSj one was 
taken in the name of Gobind Das, a relative of the appellant, and 
after that there was a further deed executed by Govind Das in 
the appellant’s favour. On the 26th November, 1896, a complaint 
was filed before a Magistrate by Gopal Das against Qobardhan 
Das, in which he charged the appellants with offences of criminal 
breach of trust and cheating under the Indian Penal Code in 
connection with the execution of the deeds, and on the following 
day, the 27th, the Court directed that the case should be sent to 
tbe police for investigation. While it was still under investiga- 
tion the submission now in question was executed on the 4th 
December, 1896, The submission is signed by Jai Kishen Das 
and the appellant Gobardhan Das. It recites a dispaite between the 
executants; it states that ^^the parties are ready to have recourse 
to the Civil and Criminal Courts,” and that therefore, at the 
request of some of the relatives of the parties, in order to settle 
the matter, they appoint certain persons as arbitrators, and declare 
that they will accept whatever award the arbitrators may honestly 
make with respect to the dispute relating to the sale deeds. On 
the next day, that is, the 5th December, the complainant Gopal 
Das presented an application to the Magistrate, in which, refer- 
ring to his complaint, he stated that he could not adduce evidence 
:n the case, and, as the police had not ns yet taken any proceed- 
ings, he prayed that the case might be struck off and his original 
application returned wltliout any further inquiry. The only 
order then made was that the application should be sent lo the 
police. Matters remained in that position at the time when the 
award was made on the 24th December, 1896, and ultimately^ 
on the 7th January, 1897, the Magistrate made an order to the 
effect that the complainant did not desire to proceed further 
with the case, and virtually slielviug the complaint altogether. 
The award and the decree theroon were in the respondent’s 
favour. 

Now dealing first with the submission ox the 4th December, 
we have to see whether there is sufficient evidence txr justify the 
conclusion that the appellant’s consent to it was obtained by undue 
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influence employed for the purpose, Eetiirning to seotion 16, the 
question is— Does the evidence show that the appellant, while his 
mind was enfeebled by mental distress, was so treated as to make 
him consent to that to Tvhich but for such treatment he would not 
have consented ? The appellant has given evidence himself as to 
the circumstances in which his consent was given. All he says 
on that point is this ; — I executed the arbitration agreement, 
having been influenced by the criminal case. If I bad not affixed 
my signature, those persons w'ould have got me punished. It 
was through this fear that I executed the deed of agreement.^^ 
That is all he says. I have no doubt that the reason why he 
executed the submission was his fear of the criminal proceedings. 
A complaint was pending which had been made only a few days 
before. The submission itself refers to criminal proceedings. 
Haying regard to the^e facts and to tlie further circumstances of 
Gopal Das^ application practically abandoning the complaint on 
the very day after the execution of the submission, there can be 
no doubt that there Vv^as an implied agreement between the parties 
that if the appellant agreed to the submission the prosecution 
should be dropped, and that this, so far as the appellant was con- 
cerned, 'was the main object of the subniission. As I have said, 
I have no doubt that at the time when he executed the submission 
he was to some extent, at all events, in fear of the criminal pro- 
ceedings, but he does not say a word to suggest the conclusion 
that the plaintiff or anyone else took advantage of his state of 
mind to apply any pressure or exercise any influence to procure 
his consent. It cannot be held that a state of fear by itself 
constitutes undue influence. Assmning a state of fear amounting 
to mental distress which enfeebles the mind, there must further be 
action of some kind, the employment of pressure or influence by 
or on behalf of the other party to the agreement. In the case of 
V, Mefionethshire Building Sooiefg (1), Bowen, L. J., 
appeared inclined to the view that, given an agreement in con- 
sideration of a promise not to prosecute, it was a necessary or at 
least a reasonable inference of fact that undue influence or pressure 
must have been exercised anoL must have operated towards obtain- 
ing the agre^ent. See piige 188 of the report. But the other 
(l)L.K., lSC2,lCli,,l73. 
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Lords Justices concurred with Mr. Justice Vaughan Williams in 
the Court below in holding that there was practically no evidence 
of pressure or undue influence, although undoubtedly there was 
fear and undoubtedly an agreement not to prosecute. In India 
we must apply the definition of undue influence contained in 
the Contract Act, section 16 , and taking the statements of the 
appellant as they stand, it appears to me that there is no suffi- 
cient evidence of the facts required by the second clause of that 
section. That disposes of the objection to the award so far m 
the submission is concerned. 

Now with regard to the award itself, both the arbitrators have 
given their evidence and they describe what they did. Their 
procedure was certainly singular in one respect. One Giilab Das, 
the father-in law of the appellant, appears to have interested 
himself in the matter and he told Ballabh Das, one of the arbitra- 
tors, that the arbitrators need not trouble themselves as he would 
bring the award and have it signed. He and other relatives of 
the parties seem to have come to a settlement of the matters in 
dispute. They drafted an award, and Gulab Das and others, 
including the appellant, took a fair copy of the award to the 
arbitrators for signature. The arbitrators signed the award, and 
at the end both parties signed it also, and stated that they accepted 
the award. The arbitrators further state that at the same time the 
award was read out and that the appellant heard it read. They 
say that they held no meetings and gave no consideration to the 
matter because they thought that the dispute Lad been amicably 
settled wuth the consent of the parties in accordance with the draft 
award, and that in substance they adopted the draft, and gave 
their award in accordance with the setrlement agreed to by both 
parties. If the award really represented a soUlcment agreed to 
by the parlies, I see no objection to the draft, being adopted and 
the award being made by the arbitrators in accordance with the 
settlement, any more than I see any objection to a Court passing 
a decree in accordance with an agreement arrived at by the 
litigants. The only peculiarity here is that the award on the face 
of it professes to be, not the adoption of a settlement arrived at 
by the parties, but the result of a judicial conside^tion by the 
arbitrators themselves of the issues which they formulate^ on the 
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jtfil events of the parties and on tlie ciepositioDS of certain witness^ss ; 
whereas it is clear that they took no evidence and did not 
hold any t^iitings at all. But they signed the award, and tlie 
conclusion V liieh they tliiig signed was accepted by the parties^, 
who of coiir-e knew perfectly wcfil how’" the settlement had been 
arrived ab and the awardi clrnwn up. 

But It i- said that in that agreement for the settlement again 
'Undue infiiienco was exercised, so that even If there was no objec- 
tion to the submission, still there was no valid agreement upon 
which the a bitrators could make tlieir award, and that the arbi- 
trators therefore could not make their award in accordance ivith 
the so-called settlement, but ouglit to have decided the dispute 
irrespective of it altogether. Having read the evidence the con- 
clusion at wliich I have arrived is that there is no satisfactory 
proof of the exercise of undue infiaence in obtaining the signa- 
ture of the appoilant to tlie award. It is clear that the appellant 
told the arbitrators at the time that he accepted the award. He 
himself askc^i the arbitrators to sign the award after hearing it 
read.. His statement that he signed a blank paper is clearly 
uiilrue. No doubt he states in his evidence: — People said to 
me that they would get the criminal case struck off if I afSxed 
my Signature to the arbitration award. It was for this reason tliat 
I aflixed my signature to it. By the viovd • people ^ I mean the 
following persons Har Kishen Das and Barjiwan That 

is all the evidence by which he seeks to establish his plea of 
undue influence in the obtaining of his signature to the award, 
Harkislien Das is a relative of his own, related to him quite as 
closely as to the respondent -J ai Kishen. There is nothing to show 
that Barjiwan Das bad any special connection wdih Jai Kishen 
ratlier than with the appellant, I think that there is nothing to 
show the exercise of undue influence in the settlement upon 
which the award was made or in the signing of the award, and, 
that being so, the arbitrators wore competent to give the awai’d 
in the way they did give it with the knowledge and consent of 
ihe parties. The award was valid, and consequently no appeal 
from the decree founded on ij can bo maintained. 

I think desirable to state that I might have taken a very 
different view of the submission and the a^vard if the objection 
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had been taken in either the Court below or in this Court that 
the submission was void -as being in part for an unlawful consi- 
deraiioHj or for an object opposed to public policy within the 
meaning of section 23 of the Contract Act. It might very well 
ha%'e been contended that the submission had for its object the 
stifling of a prosecution for offences not compoundable under the 
provisions of the Code of Criminal Procedure, and if any such 
objection had been made, the judgments of the Court of Appeal 
in Jones v. Merionethshire Building Society (1), of Mr. Justice 
Stirling in Bound v. Gri^iw^Ae (2), and of the Madras High 
Court in Srirangachariar v, Ramasami Ayyangar (3), would 
have required serious consideration. No such defence or issue 
has, how’^ever, been raised, and I do not think we should go out 
of our way to raise it for the appellant, when neither this Court 
nor the Court below has been asked.to do so. 

I think tills a]3peal should be dismissed with costs. 

Banebji, J. — I also would dismiss the appeal. It was not 
the appellants’ case In the Court beloM^, nor is it his case in thi^ 
Court, that the agreement of submission to arbitration is void on 
the ground that the object or the consideration of the agreement 
is unlawful, that object or consideration being the stifling of a 
criminal prosecution, No issue was joined on that point in tlie 
Court below, and no plea has been urged in the memorandum of 
appeal to this Court to that effect. It is not necessary, therefore, 
to consider that question in this appeal. 

The only ground upon which the validity of the submission 
was questioned was that of coercion, or undue influence. It is 
clear that there was no coercion, and on the evidence it cannot 
be held that there was undue influence within the meaning of 
section 16 of the Contract Act On this point I agree with the 
observations of the learned Chief Justice and have nothing to add. 
As regards the award itself, the evidence shows that it 
embodies the result of a settlement come to by the parties to which 
both of them consented. They signed the award as indicating 
their acceptance of it, and it has not been proved that the appel- 
lant’s consent to the settlement was procured by undue influenue. 

A-ppeal dismissed. 

(1) L K., 1892, 1 Ch , m, (2) { ilk) 39 Ch. I). 605, 

(3) (1894) X. h. E., 18 Mad , 189. 
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Effort Sii* Arthur Sfracheyi Knighi, Chief Justice^ und Justice^ 
Bancrjt. 

THE mattes or THE PBTITIOK OF DURG-A PRASAD.® 

Civil Erocedure Code, setdious 373, 5b3 — Appeal — Devolution of interest 
pending appeal — Aeratf of parties %n appeal. 

By vii'tw^ of tlii‘ fiidt portion or soctioii 5S2 of the Code of Civil Frooedaie, 
■iseciion S72 of the Code appiie? to appeals iii cases of assignment, ci cation oi 
v'WoUition of any inteiest p ading the appo-il otherwise than hy deaths 
marnage oi insohency Sn the matte) of the petition of Sarai Chandra 
Emgh (1) fo]io\vo<i Rajaram Ehagioat v Tiba\ (2) and Rasnji Mo/arji v, 
J. D Ellis (3) rcieiied to The Collector of Maza-ffarnagar v, Etusaim 
Begam (4) distinguished 

This was an appliijatioQ in a second appeal to substirnte as 
respondent a person who alleged that he had duiiag the penJenej 
of the appeal purchased the decree in dispiue fiom the siiocessfiil 
plaiiitiif respondent. The facts of the case sufficiently appear 
from the order of the CIiiLi Ji^dl e. 

Pandit Sijjudar Lul^ for the applicant. 

Babu Satish Clitniar B uierji, for t :o dnendint appellant* 

Strachey, G. J.— In this ease an applicad in is made that 
ihe name of the applicant may be placed on the record of an 
appeal pending in tin.- Court in place of the original respondent. 

The original rebpmdcut was the successful plainiiff in the suil. 
Tlie applicant claims to be placed on the recoid as the assignee 
of the decree from the oiiginal respondent. It is not denied tliat 
he is such an as'^sgnoe, and than the as.dgnrnent v/as eifected 
shortly after too m.'.titiitioii of ir.e appeal. 

Xhe applicatijn is oppoasd by ihe appellant on. the ground 
that this Court has not the power at the stage of appeal to 
substitute for the original respondeat the por'.on who claims as 
assignee of tlie decree. That objection is based on certain obser- 
vations made in a judgment of this Court in the Golieotor of 
Muzaffarnagar v. Husaini Begum (4). 

Now that judgment appears to me to he clearly distinguishable. 
In the first place, it appears from the last paragraph of the 
judgment tnat the observations which have been relied upon were 
obiter, as the application was dismissed solely or. the ground that 
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the assignee, "tvho was the only person apparently interested in 
maintaining or entitled to support the decree obtained by the 
original respondent, objected to being made a party. In the 
second place, the observations relied on were expressly limited to 
an expression of a doubt. In the third place (and this is the 
most important ground of distinction), the devolution of interest 
there did not take place pending an appeal, but between the 
passing of the decree in the Court below and the presentation of 
the appeal to this Court, It is not necessary for us to express 
any opinion one way or another as to whether, in a case of such 
devolution, we should follow the observations of the learned 
Judges in that case ; but it is clear that their reasoning, especially 
in regard to the words “ ponding the suit ” in section 372 of the 
Code, had reference to the particular circumstances of that case, 
and especially to the fact that the devolution of the interest look 
place before any appeal was instituted, and not while anj suit or 
appeal was actually pending. On the other band, the decision of 
Mr. Justice Banerji in In the matter of the petition of Sarai 
Chandra Singh (1), is precisely in point. I entirely agree with 
the view expressed in that case. 

It may be, as was pointed out in tlie earlier of the two cases 
I have mentioned, that by reason of the concluding words of 
section 582 the word “ suit in Chapter XXI could be held to 
include an appeal in proceedings arising out of the death, marriage 
or insolvency of parties, and therefore would not include an 
appeal in such proceedings as section 372 contemplates, which do 
not arise out of death, marriage or insolvency. But that does not 
make inapplicable to “oction 372 as i\eli as to other parts of the 
procedure of Courts of first instance the earlier part of section 
582 ; so that although in section 372 the word “ suit ” may not 
include an appeal, the appellate Court nevertheless has in appeals 
as nearly as may be the same power as a Court of first instance 
has under section 372 in a suit. Any other view would, I think, 
lead to obvious anomalies. To take the present case, — the assignee 
is given by section 232 a power, subject to the discretion of the 
Court, to have the decree executed 4n the same manner and 
subject to the same conditions as the original respondent, and it 
(1) (1896) I. L, E.,18 All., 28S, 
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neems improbable that the assignee should liave an express power 
of executing the decree and absolutely no power at all to defend 
that decree when attacked in appeal » I thmk is was to avoid that 
anomaly^ among others, that the Legislature enacted the earlier 
part of section 582. Otlier anomalies are pointed out by Mr. 
Ju^ice Banerji in his judgment. If there is no way to enable 
this applicant to be brought upon the record as respondent to the 
appeal, the result is that the appeal will go on against the original 
respondent who no longer bolds the decree attacked and has no 
longer any interest in defending it Presumably the appeal 
would be dealt with exparte^ the only person interested in main- 
taining the decree having no opportunity to support it, and yetj 
the assignment having taken place during the pendency of the 
api>eal, the applicant thoiigli unable to support the decree, might 
neverthelc'-s be held bound by its reversal. A similar anomaly 
would be the rebiilt if the assignor insteid of Iiaving succeeded in 
the Court below had lost, had appealed against the decree, and 
afterwards had assigned iii^ rights The view that the Court has 
the pewer in appeal to bring on the record the assignee of the 
oidginal respondeat is supported by decisions of the Bombay High 
Court in Majarara Bhagvjat v. Jihai (1), and Ramji M>»varji 
V. /. JS, Ellis (2). For those reasons I am of opinion that this 
application should be granted by adding the name of the appli- 
cant as respondent to the appeal along with the original respon-* 
dent. The applicant will get costs of tliis application. 

Banerji, J. — I adliere to the view I expressed in In the 
matter of the petilion of Sarat Ghandra Singh (3), and hold 
that, by virtue of the first portion of section 582, section 372 
applies to appeals in cases of assignment, creation or devolution 
of any interest pending the appeal otherwise than by deaths 
marriage or insolvency. That view is supported by the rulings 
of the Bombay High Court to which the learned Chief Justice 
has referred. In the case of The Collector of Mnzaffarnagar r* 
Husaini Begar/i (4), the question with which we have to deal in 
this case was not decid ed, 

I agree in the order proposed by the learned Chief Justice. 

(1) (1884) 1 L. R., 9 Bom , 151. (3) (1896) I, L H , 18 All , 285. 

(2) (1895) L K.,20 Bom., 107. (4.) (18%) I L. U , IS AU., Sii. 
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Before Mr. Jusiicirrs^ 

ISUBI PEASAB SINGH and others ^Applica^?^ 

(Opposite Parties),* 

Act ^ 0 . XLV 0 / 1860 (Indian Feiial Codej^ sect%on 4 ) 99 “ 

Staieinerd made hy an accused person an appUcaiion to a 
Siaterisnt made yood faitn for protection of the ‘intercsis of the 
person rnahxng 

In an application for tue transfer of a cviminal case the applicanfg allowed, 
Ti’itli some apparent reason, that the case had been falsely got iip against 
them by the complainant at the instigation of one Umrao Singh in order to 
prejudice them in their defenec in a civil suit which Umrao Singh had cansect 


to be brought against them. Held that this statement did not amount to 
dvefaination— not because of the application of any principles of English law. 
for such principles did not apply to prosecutions for defamation under fciie 
Indian Penal Code — but; because the statement fell \ti thin the ninth cxccptior; 
to section 409 of the Indian Penal Code. Q,ueeu-Empress v. Ballrishner 
(1), In re Xagarji TriJcamn (2\ Queen v. Purs&ram Doss (S),. 
Greene v. Dclanney (4) and Abdul Bakini v. TeJ Cliandar MnJcarjt (5) 
referred to. 

The facts of tiiis case siifficieotly appear frum the jiulgineubt 
of the Court, 

Mr. E. A. Ho^vard for tlie applicant'?. 

Babii Hatya Chaadav Muherji for the opposite parties. 

Axeman, J. — Proceedings had been instituted at the instance 
of one Balwant Singh against I'^nri Prasad Siugh and six other 
persons to have them bound over to keep the petioe. Whilst tiie 
case was ][>ending in the Court of a Magistrate of the first class, 
a petition was presented to the District Magistrate by Isiiri 
Prasad Singh and ilie others, asking that the case might }>e 
transferred to some other Court, and that a local inquiry might 
be made. In this petition it was alleged by the petitioners that 
one Umrao Singh had got Balwant Singh falsely to institute the 
proceedings against them in order to prejudice them in their 
defence to a civil suit which Umrao Singh had caused to be 
brought against them. Umrao Singh coming to know of this. 


* Criminal EcvjsioiiaINo.,489 of 1899. 

(1) (1S93) I. L. R., 37 Bom., 573. (3) (38G5) 3 WU B., R., 45. 

(2) (1894) L L. R., 39 Bom., 340. (4) (1870) 14 W. K., Or. R., 27* 

(p) (1881) I. L. R., 3 All., 815. 
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prosecuted the peiitioBefs for defamation. They have been 
convicted uudeJr section 500, Indian Penal Code, and sentenced, 
Isnri Ptasad Singh to a fine of Rs. 10, and the others to a fine of 
Es. 2 each. Both parties applied to the Sessions Judge — Umrao 
Singh asking that the ease should be reported to this Court with 
the view of having the sentences enhanced, and the accused 
asking that the case should be reported with the view of having 
the convictions quashed. 

The learned Judge has forwarded the case for the orders of 
this Court. He stated that, in his opinion, the convictions were 
riglkt, and that it appears to him that they should either be set 
aside as bad in law, or that tlie sentence imposed on Isiiri Prasad 
Bhotild be enhanced. 

There is no doubt that tJie expressions used by the accused 
In their petition to the District Magistrate are in themselves 
defamatory. But the expressions complained of are undoubtedly 
pertinent to the case whijh was pending against the accused in 
the Criminal Court, According to English case-law the accused 
could not therefore be proceeded against, either civilly or 
criminally, for using those expressions. 

There are decisions of the Bombay and Madras High Courts 
which, applying the principles of English law, hold that witnesses 
and counsel cannot be prosecuted for defamatory statements 
made by them as such. In one case, however, in the Bombay 
High Court, Queen^Em^ress v. Bailer ishna Vithal (I), Telang, 
J., expressed an opinion that according to correct principles 
of construction the meaning of the words of the section of the 
Indian Penal Code, defining defamation, should not be limited 
so as to exclude therefrom any evidence given by a witness before 
a Court of Justice. And in a subsequent case In re N'agarji 
Trikamji (2), in which a pleader had been convicted of defama- 
tion for having, in defending his client, described the witnesses for ' 
the prosecution as “^noafers,’^ Jardine and Parran, JJ., said they 
were inclined to share the doubts expressed in the previous case 
by Telang, J , and acquitted the pleader, not on the ground of 
English law, but because they held that his case was covered by 
exception 9 to^section 499 of the Indian Penal Code. The case 

(1) (1803) I. L. B., 17 Bom., 573. (2) (1894) I. L. E.,^19 Bom., 340. 
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of Queen v, Fursormn Boss (1) was somewhat similar to tli® 
present. In that case it was contended that s defendant in a 
criminal case was not tongue-tied^ but might make use of any 
remarks, however defamatory per sc, with perfect equanimity 
and protection from indictment or action. As to this plea 
Kemp, J., remarked This mayor may not be so, but the 
present case is governed by the provisions of the Indian Penal 
Code,^^ and in this opinion Glover, J., concurred. In a criminal 
revision case (2) Phear, J., observed If the facts which are 
the subject of the complaint fall within the limits of the defini- 
tion in section 499, construed, as the section ought to be, accord-- 
ing to the plain meaning of the words therein used, and if they 
are not covered by any of the exceptions to be found in the 
Code, then in my judgment they amount to defamation quite 
irrespective of what may be the English law on the subject ; 
and in this observation Jackson, J., concurred. 

It may be true that the principles of public policy which, 
according to English law and some Indian decisions, ought to 
guard the statements of counsel and witnesses apply with equal 
force to the statements made by accused persons for their own 
protection. But, as was remarked in the case Ahdul ffakim v. 
Tej Chandar Muharji (3), when there is substantive law which 
can be appealed to for information and guidance, the safer course 
is to look there to ascertain some intelligible rule or rules by 
which the determination of cases like the present should be 
regulated. The Indian Legislature might, had it chosen, have 
so framed section 499 of the Indian Penal Code as to afford to 
parties, counsel, and witnesses in this country the same protection 
against indictment for defamation which they have in England, 
The fact remains that it has not seen fit to do so. This case 
therefore must, I hold, be decided according to the Indian Penal 
Code. 

The words used in the petition being in themselves defama- 
tory, the conviction under section 500 of the Penal Code was 
right, unless it can be shown that the accused are protected by 
one or other of the exceptions |o section 499. The only 

(l) (186S) S W. E , Cr. B., 45* (2) (1870) 14 W, B., 27. 

(B) (mi) L L E., a AIL, 815* 
r 
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exceptioa at all applicable to this case is the ninths wbich 
eoacts that it is not defamation to make an imputation on the 
character of another^ provided that the imputation be made in 
good faith for the protection of the interest of the person 
making it. 

In this case it is clear that the imputation was made^ for the 
protection of the interest of the accused. The question remains 
•—Was it made in good faith? In the case In re Ilagarji 
Trikamji (1) the Judges remark at p. 349 of the judgment: — 
considering whether there was good faith, i. under section 
52, due care and attention of the person making the imputation 
must be taken into consideration/’ This I understand to mean 
that in considering the amount of care and attention required 
to establish good faith, regard must be had to the position in 
which the person making the imputation stands at the time he 
makes it. In the present case the Magistrate says in his judg- 
ment the accused ought to have ascertained whether the facts 
mentioned by them in the aforesaid petition were true : and it 
was necessary for them to prove in this case that those facts were 
true, but they have failed to do so.’^ This I hold to be an 
incorrect view of the law, inasmuch as, considering the position 
in which the accused stood, it is requiring from them an undue 
amount of care and attention to call upon them to substantiate 
all that they deemed it necessary to say for the protection of 
their interests. The accused may have been quite mistaken in 
thinking that Umrao Singb had caused Balwant Singh to 
institute the proceedings against them. But I think the evidence 
adduced by them as to the enmity borne against them by 
Umrao Singh, the connection between him and Balwant 
Singh, and other circumstances, is sufficient to show that it was 
not unreasonable for them to entertain the belief that Umrao 
Singh was the real instigator of the proceedings. I am of 
opinion that the accused are protected by the ninth exception. 
I quash the convictions and direct that the fines, if paid, be 

T f 1 it iT Ml 

(1) (1804) 11^. E., 19 Bom., 340. 
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Before Sir Arthur Strache^t Knight^ Chief Justice^ and Mr. Jmiice 

Banerji 

BIMAL JATI (Plaintiff) v BIRANJA KITAR and othses 
(Defe ndants) * 

Mortgage — Comnant for e-em;pi ion of mortgaged prog>ertg m favour of 

mortgagee — Collateral advantage ~ Covenant fettering redemption — A&f 

No ir <7/1882 {Transfer of Bropertg AotJ^ s 60 

A provision m a inoitgage which has the effect of jireventing ledemptioa 
of the mortgaged property on payment ofpimcipal, inteiestand costs, in accord- 
ance with the terms of the moitgage, is a void provision ■which cannot be 
enforced, but a covenant confeiimg on tho moitgagee a colUtci il advantage ns 
enforceable, provided that it is not objectionable on tho giound of nufairness 
or unreasonableness 

Meld, that a covenant giving the moitgagee a right of pre-emption in 
lespect of the moitgaged piopeity at a piice fixed by lefeiencc to another sha% 
in the same village, was, primd facie, a good covenant and entoiceahle by the 
mortgagee Biggs v Uoddinott (1), Santleg v Wilde (2) and Othg v. 
Trigg (3) lefeiicd to. 

The facts of this case are as follows. Maelho Saran Singh and 
Bishan Saran Singh mortgaged to the plaintiff, Goshain Bimal 
Jati, a 9 anna 3 pie share of manza Rampiir. In the mortgage 
deed it was recited that the mortgagors had previously sold to tho 
mortgagee a 4 anna share in the same village at a certain specified 
price I and the mortgagors, after setting forth the terms of the 
mortgage, proceeded to covenant that if we, the executants, stand 
in need of making an absolute transfer of the mortgaged share, 
we shall transfer it absolutely to the said Goshain at the same rate 
of sale consideration at which we have sold the 4 ann i share, and 
if we transfer it to any other perbon such transfer made by us 
shall be deemed invalid and wrong as against the conditions set 
forth in this instrument.” Notwithstanding the above covenant, 
the mortgagors sold the share in question by a deed of sale dated 
the 17th July 1897 to Ram Nandan Pande and others. The 
mortgagee accordingly sued upon the said covenant, alleging that 
it gave him a right of pre-emption over the mortgaged property* 

♦ First Appeal No. 105 of 189S from a deciee of Babu Jai Lai, Suboraiu^le 
Judge of Asjamgarb, dated the 9tb Febnmry X898. j, 

U) 1808, 2 Cb , 307 (2) 18^0, 2 Ch , 47C 

W im%} 9 Mod , 2. 
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The Court (Subordinate Ji^dgo of A^amgarli) found (1) that the 
cwenant relied on did not give to the mortgagee any right of 
pre-empiioQj (2) that the covenant was void for uncertainty 
within tlie meaning of section 29 of the Indian Contract Act, 
1872^ and (3) that the coven int was also void for want of con- 
sideration under section 25 of the same Act The Court accord- 
ingly dismissed the suit The plaintiff thereupon appealed to 
the High Court 

Munshi Gohind Prasad^ for the appellant. 

Mr. A. JI. C. Ham%lton^ Pandit Sundar Lai, and MunsM 
Earibans Sakai, for the respondent^?. 

Stbachey, C. J. — This is a suit by the mortgagee under a 
mortgage for fifteen years^ executed on the 12th November 1889, 
to enforce against the mortgagor and his vendee of the mort- 
gaged property, a covenant for pre-emption, alleged to be con- 
tained in the mortgage-deed. Certain lessees from the mortgagor 
were also made defendants. The Court below has dismissed the 
suit upon two grounds — first, that the covenant in question 
does not give any right of pre-emption to the mortgagee and is 
unenforceable at law, because, in the opinion of the Court, it is 
void for unceitiimy ; secondly, that the covenant was without 
consideration. Against this decision the plamtift has appealed 
to this Court. 

Now the deed of mortgage recite^ that the mortgagors have 
already sold to the mortgagee a 4 -anna share in the village of 
Eampur. The mortgage is a mortgage of another 9 annas 3 pie 
share in the same village. The covenant in question is as fol- 
lows; — ^^If we the executants stand in need of making an abso- 
lute transfer of the mortgaged share, we shall transfer it abso- 
lutely to the said Goshaia at the same rate of sale-consideration 
at which we have sold the 4 annas share ; and if we transfer it 
to any other por-^on, such transfer made by ns shall be deemed 
invalid and wrong, as against the conditions set forth in this 
instrument.^^ Although the word pre-emption^^ is not used, 
and although it is not expressly stated that before transferring to 
any other person the property ^nust be offered to the mortgagee 
at the price specified, I think there cannot be any doubt that that 
g is the substantial meaning of the covenant. It cannot possibly 
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mean that if the 2 )roperty were offered to the plaintiff at that price 
and were refused by him, the mortgagor could not transfer it to 
any other person. If that view is correct, then the covenant 
means that the plaintiff is to have an option of purchase at the 
price specified, and that any transfer to a third person, without 
first offering it to the plain tiff‘, is to be deemed invalid as against 
him. That is pre-emption and nothing else, and the Court was 
wrong in holding that the covenant was not one for pre-emption. 
I think also that the Court is wrong in holding that tbe agree- 
ment was void for uncertainty. It has, I think, a perfectly defi- 
nite meaning, and that is the meaning which I have just stated. 
I think also that the Court was wrong in holding that the agree- 
ment was without consideration. There is one single and entire 
consideration for the mortgage-deed. The consideration for the 
mortgage, and for all the mortgagor's covenants, is the loan, — the 
advance made by the mortgagee. It follows that both the preli- 
minary grounds upon which the Court below dismissed the suit, 
are wrong. 

The defendant, however, seeks to uphold the decision upon 
two other grounds. The first is, that the stipulation of the coven- 
ant was for a collateral advantage to the mortgagee, and was 
therefore void according to the English authorities relating to the 
principle that a mortgagee is not entitled to the benefit of any 
stipulation contained in the instrument of mortgage for any col- 
lateral advantage, or to anything more than the security for pay- 
ment of his principal, interest and costs. The answer to that 
contention is first, that no such doctrine is to be found in the 
Transfer of Property Act, 1882, which in this country governs 
the relations of mortgagor and mortgagee ; and, secondly, that 
the latest English anthorities show that the rule about collateral 
advantage is no longer recognized in England in the sense and to 
the extent supposed in some of the earlier cases, and that pro- 
vided two conditions are secured, a mortgagee may at the time of 
the advance and as a term of it stipulate for a collateral advan- 
tage. The two conditions are, first, that the bargain is not an 
unconscionable bargain, and not the result of improper pressure, 
unfair dealing, or undue influence ; secondly, that the right of 
redemption i#noi taken away or fettered. That is in substance 
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She effect of the two In.to.'it cases on the subject decided by the 
Court of Appeal^ Blgr/s v HoddinoU, (1) and SavMcy v-. Wilde 
( 2 ). 

Kow as to the first of these hvo conditions, the Court helo^Y 
lias not coOvSidered '^.Uietber the bargain here was unco nseio liable 
or oppressive. It has simply dhmlssf‘d the suit upon the two 
other groimcls which I have monrionod. Yfhefcher a bargain is 
open to obje(3tion in reference to the ur-t condition cannot be 
decided upon any general riilcj but depends u]:on tlio evidence 
as to the particular circumstances of the bargain itself. But it is 
said tliat the stipulation liere is void witli reference to tlie second 
condition, that is to say, as a fetter or eL»g on the right of redemp- 
tion. Now the condition about fettering the right of redemption 
only means tlsat no bargain made at the i line of a niorigi-go is valid, 
vrbich prevents a mortgagor from redeeming upon payment of 
principal, interest and costs. As pointed out 1)y Mr. Justice Bhep- 
hf-U'd, tiiat is the effect of section 60 of (he Transfer of Property 
Act, which provides for the right of redemption, but which it? 
not prefaced with any such %Yords as iu the absence of a contract 
to the contrary Bui so long as tlie bargain places no obstacle 
in the wa}" of tiie mortgagor getting back his property upon pay- 
nieni of the mortgage money, it is nrd open to objection as a 
ieitcr on the right of redemption. Then this covenant for 
pre-emplion open to objection on tlii'- ground? It does not, it 
appears to me, in the least stand in the way of tlio mortgagor get- 
ting back the property, if and when he ]>ays tlie mortgage-money. 
TJjere is no provision whatever requiring the mortgagor to 
transfer the property to tlie mor( g<agee if lie does not wish to do so. 
There is nothing which, assuming the mortgage-money to be paid, 
gives the mortgagee any further right or interest in the property. 
In Pisher on Mortgages, 4th edition, section 1150, it Is oxp^es^3ly 
stated that the Court will not object to a oovenaut in a mortgage 
for a right of pre-emption in the mortgagee in case the estate 
be sold ; though he is liable to bo deprived of its bouefft by 
oppressive or fraudulent conduct — Orhy v. Trigg (3). The 
only ppeoiai feature here is,, that tlie covenant for pre-cmprioii 

^ (X) 1S09, 2 Cli , 307. (2) 1800, 2 Cb , 474. 

(3) (1722) 0 Mod , 2. 
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includes a stipulation for the price which the mortgagee is to 
pay in the event of the sale being made to him. Tie price is to 
be calculated with reference to the pi ice for which the 4 annas 
share was previously sold. Does that particular feature in the 
co\enant bring it within the condition invalidating bargains as 
fettering a right of redemption I do not think it does. If 
that particular provision could be shown to be fraudulent or 
•oppressive in the sense already stated, the matter would be 
different; but So far that has not been shown, I tmok therefore 
that as the suit has been wrongly dismissed npen a preliminary 
point, the appeal mu&t be allowed, the decree of the Couit below 
set aside, and the case remanded to that Court under section 662 
of the Code of Civil Procedure for disposal on the merits, with 
reference to the other issues in the ease. The appellant will get 
his costs of this appeal. Other costs will abide the result, 

Banerji, J. — I agree that the grounds upon which the Court 
below has dismissed the suit cannot be sustained. The covenant 
upon which the plaintiff relies is not a covenant which imposes 
an absolute bar upou the mortgagor’s right to transfer the mort- 
gaged property to any person other than the mortgagee, but 
simply gives the mortgagee a preferential right to purchase the 
property at the price specified in the covenant, in the event of the 
mortgagor electing to sell the property. This, as pointed out by the 
learned Chief Justice, is nothing more than a covenant conferring 
on the mortgagee a right of pre-emption. It is not a covenant 
which is void for vagueness or uncertainty, nor is it a covenant 
without consideradon. The amount advanced under the mort- 
gage-deed ib the consideration for all the covenants contained in 
that deed. The learned advocate for the respondent seeks to 
support the decree of the Court below on the ground that the 
covenant in question is not legally enforceable, inasmuch as it 
fetters the right of redemption of the mortgagor. I am unable 
to accept this contention. The recent authorities in England, to 
w^'hich the learned Chief Justice has referred, lay down this, that 
a provision in a mortgage which has the effect of preventing 
redemption of the mortgaged prope^rty on payment of principal, 
interest and costs, in accordance with the terms of the mortgage, 
is a void provision which cannot be enforced, but that a covenant 
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conferring on tlie mortgagee a colbieral advantage h enforceable^ 
provided that it is not objectio lable on the groiiod of unfairness 
or nnreasoiubleiiefcs. The covenant in the m jrtgnge-deed \'vhieh 
is ill question in this case cloe^ not affect tie light of the mort- 
gagor k> redeem tne mortgaged pioper y upon piyment of the 
amount doe upon the muitgage It na doubt couters a collateral 
advantage upon the moitgigcCj bat die uiirtgigee cxnnot be 
deprived of that ad\ mtage unless, as has b^-eu &t Ae 1 abovOj the 
covenant can be repudiated on the gro iiid of its bemg oppressive 
or unfair. The question whether the covenant m this ease is 
objectionable on the ground last mentioned, was not considered 
in the Court beloW; and it is a question which tiat Court may 
have to coubider when the case goes bick to it, but I agree m 
holding that the sud (ovenuit does not Ictki the moitgigor’s 
right of redemption, aiul is not open to objC(. tioa on thit ground. 
I agree in the order pioposed by the learned Chief Ju tice. 

Appeal deeteed and ca ite lemandedn 


Sefore S'lr Ari7mr StracIie^fKnigM^ Chief JmttcCi and Mr Jmiire BanerJ%» 
SHEO XABAIN (FLAiNTirr) t? CHITXNI LAB ami othlbs 
(DeH NDINIS) ^ 

Citil J^rocedure Code^ seif ton 2 li\i^I]xecut%on of decree — Mep oseniaHm of 
^arty to the smt — 'Second mo7tff%gt,e tahing a mortgage dining the 
pndemg of a smt on ihcjii st mortgage 

Meld, that a second moitgagce who tikes his nioiugage dining tho 
pendency of a suit on the hist moifegage is a lepn^s^at itive ot the nioiugagoi 
within the meaning of section 244 of the Code of Oi\iI Piooediue. Madho 
MmY Mamji Fatal (i) lefeiied to 

The suit out of ^vhich this appeal arose was a suit for sale 
on a mortgage of the 5th June, The mortgage sued upon 

was executed pending a suit by the respondents on an eaiiier 
mortgage over the same propeity taken l >7 the respondents in 
1882. The respondents in that suit obtained a decree for sale 
on the SOth September, 1885. In his plaint m the present suit 
the plaintiff stated that the respondents are impleAded as defend- 
ants on account of their decree of the SOth September, 1885, 

* Fust Appeal No. 160 of 1898, flora a docieo ofManlvi Syed Siia-i-ud dm, 
Snhordmato Jijlge of Agra, dated the 20th March 1898. 

(1) (1894) I, h R., 16 All , 286. 
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and that the entire amount of the said decree was satisfied 
without anything remaining due^ but nevertheless they say their 
debt is still due; the plaintiff therefore is willing to pay the 
portion of their demand found in the CourFs opinion to be still 
remaining diie/^ The respondents in their written statement 
denied that the amount due to them had been fully satisfied, and 
contended that according to a correct account Rs. 29,000 odd was 
still due to them under their decree, and that the claim was barred 
by section 244 of the Code of Civil Procedure. On this ques- 
tion the Court of first instance framed two issues. Issue 10 was 
whether the whole money due to the defendants 2 and 7 has 
been satisfied, or a sum of Rs 29,534 is still diie?’^ Issue 13 
was whether the suit as against these defendants is barred by 
section 244 of the Code?^^ On these points the Court below held 
that in fact the whole amount due under the decree had been paid, 
but that the plea which the plaintiff raised as to such payment and 
as to the incorrectness of the defendants^ accounts was barred by 
section 244. The Court accordingly made the plaintiff^s decree 
subject to his paying to these two defendants the amount of their 
decree. The plaintiff thereupon appealed to the High Court. 

Munshi Barn Pramd and Pandit MoU Lai, for the appellant. 

Babu J ogindro Nath Ckaudhri and Pandit Swndar Lai, for 
the respondents. 

Steaohey, C. J. — The only question in this appeal is whether 
the Court below has rightly made the plaintiff's decree condi- 
tional on the payment by him to the respondents of the amou»4 
due under their decree of the 30th September, 1886. The plaint- 
iff sued on a mortgage of the 5th June, 18S5. The respondents 
were prior mortgagees under a mortgage of 1882. At the time 
when the mortgage to the plaintiff was executed a suit on the 
respondents^ mortgage was pending. The respondents obtained 
a decree on their prior mortgage on the 30th September, 1885. 
In paragraph 8 of the plaint in the present suit for sale the plaint- 
iff states that the respondents are impleaded as defendants on 
account of their decree of the 30th September, 1885, and that 
the entire amount of the said decree was satisfied without any- 
thing remaining due, but nevertheless they say thei|: debt is still 
due; the plaintiff therefore is willing to pay the portion of their 
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demand found in the Courses opinion to bo still remaining due.^’ 
llie respondents in tbeir ^vntteia stateiueut denied that the 
aaioimt due to them had been fully satisfied, and contended that 
according to a correct aceoimt Rs. 29,000 odd was still duo to 
them under their decree, ojid that the <*hiim was birred bv section 
2*11: of tiio Code oi Civil l?rocedure. Xiio issues frauierl by the 
Coutl below as botVt'eeii the plaintih and the r(;spondents were 
issues 10 and 13. Issue 10 was whether the whole money due to 
the defeadanfcft 2 and 7 has been satisfied, or a sum ox Rs. 28,53-1 
iS still due “? Isbue 13 was ^fliether the suit as against tiiese 
defendants is barred by section 244 of the Code?’' On these 
points the Court beloiv held that in fact the wdiole amount duo 
under the decree liad been paid, but that the plea ^y]Jich tlie 
plaintiff raised as to such payment and as to the ineorreotness of 
the defendcinlb’ accounts ^ya^ barred by section 244. The Court 
accordingly made the plaintiff's decree subject to his paying to 
these two defendants the amount of their decree. 

Now whether this view is correct depends on, first, whether 
the plaintiff was a representative of a party to the decree of the 
30th September, 1885, within the meaning of se/tioo 244 ; and, 
bccondiy, whether he is attempting to raise in thi-. suit any ques- 
tion which under section 244 can only be determined by order 
of the Court executing that decree and must not be raised by 
separate suit. 

As to the first of these questioub, the plaintiff took his mort- 
gage of the 5th June, 1885, during the i>endency of the suit in 
which the decree of the SOtli September was passed. He there- 
fore took it subject to the decree, and the decree was binding 
on him so far as the property comprised in his mortgage was 
conceraecL In the case of Madho Decs v. Bartiji PawJc (1), 
an opinion was expressed that a purchaser pendente Hie from a 
defendant mortgagor should be treated as a representative of the 
defendant in execution of decree within the meaning of section 
244, the reason being that such a purchaser is bound by the 
decree and should therefore be allowed to make any objection in 
the execution department which the parties to the decree or any 
one else bowd by it would be competent to make. And it does 
(i) (1S94) L L. II., IG All., 280. , 
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seem reasonable that no di&tinctioB sbunld be made so far as the 
competency to make objections in execution is concerned between 
one pel son who is bound by the de. ree and another. A purchaser 
from the defendant mortgas^or pendente hie is just as much 
bound by the decree as a purchaser from the judgment-debtor 
after the decree, and I can see no reason why he should be in an 
inferior position so far as section 2 14 is concerned. If that is a 
correct view as regards a purchaser pendente lite in a suit on a 
mortgage, I think that it must be equally true of a mortgagee 
who takes amortgige during the pendency of such a suit. The 
remarks in the case of Madho Das v. Mamj^ Patah, to which I 
have referred, were no doubt made obiter. The decree against 
the judgment-debtor was a simple money decree, creating no charge 
on specific property, to which of course different considerations 
apply. I think, however, that the observations are sound and 
reasonable, and that a mortgagee taking pendente iite, like the 
present plaintiff, ought to be regarded as a representative of the 
mortgagor defendant in the sense that, being bound by the decree 
afterwards passed, he is competent, under section 244 of the Code, 
to raise in the execution of that decree any of the questions men- 
tioned m that section. 

The only remaining question is whether such a point is raised 
in the present ouit and ought to have been raised before the 
Court executing the decree of the 30th September, 1885. The 
question raised — and the only question raised in the present suit 
< — is whether that decree has been fully satisfied or not. If it has 
been fully satisfied, then admittedly the present respondents 
cannot stand in the plaintiff^s way. If it has not been fully 
satisfied, then the plaintiff could only get a decree in the present 
suit conditional on his payment of whatever is due under that 
decree. Under cl. (c) of section 244, that question being one of 
the discharge or satisfaction of the decree, could only have been 
determined by order of the Court executing the decree, and 
therefore could not be determined by a separate suit. Proceed- 
ings in execution of that decree were taken from time to timCi 
and the present plaintiff could theft have raised precisely the 
contentions which he raises now as to the manner in which under 
the decrees the proceeds of the property sold should have been 
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appiopriatecl. I do not say tliat the plaint liSf cannot even now 
raise these contontioiis before the Conri; execiitissg the decree. 
We do not now decide any €|uestion as to whether* that decree 
has or has not been satisfied. All that we decide is ihat the 
plaintiff cannot, in the pi’esent suit, rai^e the contention of its 
being satisfied, and of the incorrectness of the defendants’ account 
which he has sought to raise. The result is that the decision of 
the Court below was right as regards tho'^e respondents, and that 
the appeal of the plaintiff as regards them must be dismissed 
with costs. We extend the time for payment of the sum of 
Rs. 29,534 until the 9th August of this year. 

Baxebji, J. — I also would dismiss the appeal. The question 
raised between the parties to this appeal was whether or not the 
amount of the decree obtained by the respondents on the 30ili 
September, 1885, on their prior mortgage of the 26th April, 1882, 
has been discharged. A further question arises whether the above 
question can be determiued in this suit by reason of the provi- 
sions of section 244 of the Code of Civil Procedure. The appli* 
oation of that section depends on, first, whether the appellant 
a representative of a party to the suit within the meaning of that 
section; and, secondly, whether the question now raised is one of 
the questions which can be determined by a Court executing the 
decree under section 244. That the question raised in this suit 
is a question on which the application for execution of the 
respondents can be opposed admits of no doubt. The appellant 
alleges that if a proper account be taken of payments made in 
respect of the decree of the 30th September, 1885, in accordance 
with the terms of that decree nothing is due upon the decree. 
That is clearly a question relating to the discharge or satisfaction 
of the decree, and can be determined under section 244 of the 
Code, provided that the appellant fulfils the condition of being a 
representative of a party within the meaning of that section* I 
agree in holding that being a transferee iife, and being 

thus a person who is bound by the decree, he must be deemed to 
be the representative of the judgment-debtor to the decree, namely, 
the mortgagor. This was the * view held in the case of Madko 
Das V* Mamji^atak (1), and to that view I still adhere. The 
(1) (IS94) I. L. R., 1C All, 28C. 
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que^^tioB, thcreforej of the discliaige or otherwise of the rObpond- 
ent^s mortgage is not a question which could be determined 
in this ^uit. This is siifSoient for the disposal of the appeal^ and 
nof njcessT^y to decide whether or not^ as a matter of facty 
the amount of the lespondenf & ! mortgage has been ftiliy satisfied 
I concur in tie order propose,! b} the learned Chief Justice* 

dma% 8 Bed* 


FULL BENCIL 


Before Sir Aythur Sbaehe^, Kmgnf, Ohitf Jiihiicey Mi Jmt%oe Baneiji 
and Mi» Justice Ailemar^ 

MArHTJRA SIXOH (PiiAiNTirr) BHAWANI SIXGH aijtd othbes 

(DBESXBANTb) ^ 

Aot Wo* XV of 1877 (Indian Limitation ActJ, section 14s^LimitatiQnf^ 
other cause of a hie nature'^ to defect of ^urisdichon-^Brror %m 

procedure 

In cases in winch section 14 of tl c Indian Limitation Act, 1877, is pleaded 
as protecting the phintiS from tlio bn of limitation, if tlieie was an inability 
in the Court to cnteitain the formci suit piodncod by any caiibc not connected 
in any way with want of good faith oi due diligence m the plaintiff, that 
cause is of like nature to defect of 7U1 «!di(,tioiL within the meaning of section 
14 It IS not nccessiiy that the emse which pie\cnted the foimei Court fiom 
entortaming the suit should be a cau‘ic wlii<h wa^ independent of and beyond 
the contiol of the plaintiff. 

Hence whoio the inability of the Coiiit to entertain the foimei suit aiose 
from mis30inder of plaintiffs and causes of action, and tlioio was on the 
plaintiff^s pait inthe ioimci suit ni want of good faiuh 01 duo clingoncc, the 
plaintiff was held entitled to the benoht of the tim^ during which he was piose" 
cuting the fonnci suit, tha^; is fion the time wh n the j>Umt in tint suit was 
filed until the time wnen it wisietuincd to the plaintiffs £01 amendment-^ 
Chundei Madhud Clmch&rhutty v. Bam Koomar Cho^l}drg (I), Brij Mohan 
J)asY Mannu Bih (2), Deo Brosad Sing v Beitah Kairee (3), BisJiamhhm 
MaldarY* Bonomah Saldai (4), Bam Snhhag Das a. Gohind Bi mad (5), 
J&ma V Ahmad Ah Kha i (0), Muluch Kef ait Sosseir v. Sheo Bershad 
Singh (7), Ba% Janna v Bm Ichha (8), Wara&i nma v Mutiagan (9), Tn tha 


^TiiRt Appeal Ho 166 of 1898, fiom a decree of Maulvi Syed Zain-ul- 
abdin, Subordinate Judge of Ciha^ipm, dated the 30th March 1898 

( 1 ) 

fsl 

14 (1899) 1 E , 28 C»Jo , 414, ( J) (1890) I. L K , 13 Mad . 431 


(J8C6) B L E , Sup, Vol , 5S3 . 0 (5) (1880) 1 L E , 2 All , 622 

W. a, C E,. 184 ^ (6) (1890) I E It , 12 All , 207. 

W I. li, B , 19 All , 313. (7) (189t>) I L li , 23 Calc , 821 

I. L. E., 10 Ottlo , 80. (8) (1886) I. L nil , 10 Bom., 604 
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\ Sesha^i/ i. £ai (1)^ Sahha^au \ Yagana Pcmiulu (2), 

YeiiHH Wagal v. Mm ugappa Chettfj (3)^ dud AssaB \ FafMnma (%) 
itfeiied to 

The suit out of wliicli tlii^^ appoil lias nisen wis origiimlly 
brought by three pkintiSsj Tilakdluii. M^^liun Hiiigli and Chotii 
Sliigliy for contrlbiUiOii on the of ‘i regi:=reicJ a,:^rocment^ 

cLitcd tlielOdi Maroii, 18S7, Tho s ut \vas llud o'l ihe Idtl) 
Maicb, 1393, On the 2i--t Deecmbci. 1^93, taj - inf vvi-* clisiai-'^ed 
for xnisjoiiider of pniti-.s and oautc^ of aehoii , but on \p\v-si,] ti^ 
the High Court the case VvaB icmaiiLleu lo tlio Lowea Oar^it 
directions to rotui'n the phiint for anienJnient. Tiie Lower Court 
rctnnied the plaint for anicndnient on I'ne LOlh of Septen:}>ory 
1S06. The suii vans Hion contx^KiCd l}\ T:! tij, llsC raiine-i. 
of the other pbiufliTs being stiach oui- On the 2 hu S'ptcjnbcr, 
1896y the other two pluj niii-j Maliuiia Singh and ChoUi Sing-jj 
filed separate suits. Mathuia Singh’s suit was di-nii'.-^ed a--; 
barred by linutation, and he a])peal{,vl lo the High ('Lurt, uigii g 
that the whole period from the i4th MurJi, ISKb to iheSSidjOi, 
at least the 19th September^ 1503, oiight to be excludcil in !n-j 
favour from the coiuputaiion of the i^onofi ui* hnut<ilio:i. 

Mun-hi for ti'c iiT)]);']- >ntj drew attention to 

the altcratjoii of Cno V'Ordiiig ot ih?. s-e, no •> ];euing upon tins 
point in the various Linji.atioii Act; whrJi passed by 

the Indian Legislature, In Act No. XiA’’’ of l^olhscoiioii 14., 
the words w'ere ^^frorn defect, of jurisdittiou or other aawc Hnall 
have been unable to decide upon it/’ Se^dion i5 of Act 5?o TX of 
1871, read from defect of jurisdiction oi otlicr cause of a liko 
nature is unable to try it/^ while section 14 of the pie«erd Linuhi- 
tion Act (KY of 1877), 5 ends uiuible to entcrt.dn it/’ Prom 
these changes it is to be Inlhncd that the Leglslahire intsiided to 
give a plaintlif relief w'haie some cause, such as defect of juris- 
diction, prevented tlie court ‘i-ti liTiiine fioai con-ddoilng the case 
ou its iuents, 

Whcio there wa.-ao veaiii of good faitli on the part of npliinr"- 
iff and it was not shovv'ii that he luul not been pioscemiiig his suit 
with due diligence, tlm anthoi ities diowed tliciL l!ie eaiwe of a like 
nature to defect of jurisdiction need not luec-j-aui} boa cause 

(1) (isea) ul;. R ,37 Mad., 20-\ (3) (is *. 3 \ 1 .. U , 20 'A^id , in 

( 2 ) (isord i,L K, ID .Mad,, 00. (i) (Ibc;) I L . 5 V 22 VuuU 40 W 
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wholly independent of the plaintiff. The following authorities 
were cited :~~CIubndar Madhub Clmckerhutty v. Ram Eoomar 
Gkoiodvy (i)j EaYi'o Suohuj] Das v. Gobind Pvascid (2jj Deo 
Prosad Bing v. Pertah Kairee (3), Jema v. Ahmad Ali Khan 

(4) j^ j.farasi'hima v. MiUtayan (6), Tirtha Sami v. Seshagiri 
Pai (b), Puiidi iPehih v. Tulja^ (7), Bai Jamna v. iJai Ichha 

[5) ,Subbanm Kayudux. Yagana Panivln (9), Venkiti Kayak 
V. Muragappa Ghetti (10), Assan v. Pathumma (11), Malliclc 
Kefint Ilossein v. Sheo Perakad Singh (12), Bishambimr 
Haldav v. Bon^mali Haidar (13), Bmj Mohan Das v. Mannu 
Bihi (1-1) and Salima, Bihi v. Sheikh Muhammad (15). 

Mr. S. Sinha, for the respondents, argued that the plaintiff 
in the present case had not haen acting with due diligence or in 
good faith. As showing the absence of good faith ho referred 
lo the fact that the plaintiff, at a very early stage in the pro- 
ceeding?, had notice liiat the plea of misjoinder had been raised ; 
and also that he need not Inun v.'aitod until the plaint was returned. 
The siiit was not prosecuted with due diligence. In addition to 
the rulings which iiad been referred to on behalf of the appellants, 
counsel for the rcspondeius also referred to Luchmun Pershad 
V. Kunhoo^ Pershad (IQ), Pul jendro Kishvre Singh v. Bulaky 
llahtG-.i (i7) and Krishnaji Lahshman v. Vithal Ravji Benge 
(18). 

Stuachev, 0. J.— The only (piestiou in this case which has 
been referred to tlio Fidl Bencli is whether the suit is barred by 
imitaffon, or wliethsr it is protected from being barred by the 
provioions of «ect;ou 14 of the Indian Limitation Act, 1877. 
The suit was a suit ibr contribution based on a registered agree- 
rnent executed on the 19th March 1337. The plaintiff sues, 
alleging that he and the defendants wore liable under a decree 
held by the Maharaja of Diimraon, th.at certain zamindari property 


n) {ISupJ, L E.Sun Vol, SSg 

-tJ . 181-- 

(2) (iSSOj I L. K , 2 All., G‘'2. 

(3) ps3) I L.K,10C.ac-,8-;. 

(4) (itiOO) I Ij 1{,12 All, 207. 

(5) (1800) 1. 1, !{„ 13 Jl. 

(b {JH03) t. L )!., 17 3l:.d ) £0'). 
(7) iubl'j) ! L lt,3 JS<.iu„32:i. 
(8j (188(1) I. L U , 10 liiMii., 00 1 

(") (1800) 1 L, if, ^ 


(30} (ISOG) I. L. K., 20 Ilatl , 48. 
(it) (1807) I. L. li, 23 Mu,d, 434. 

(12) {3&06)1.L. E.,23CaIc;821. 

(13) (1893) I. L.R, 20 Calc., 414. 

(14) (1807) i. Tj. K , IS All., 348. 
(ir>) (1895) r. L, u., 18 All , 131. 
(10) (1872) 17 W It., C. IJ., 260. 
(17) (1881) I. L. R, 7 Calc',, 307. 
(IH) (1867) I. L, n , Vi Bum , 02S. 



VOL. XXir.J ALI.A 1 IABAB SHRIES. 251 

of Ills was sold in excess of bis liability under the decree, and that 
under thp agreement he is entitled to recover that excess from the 
other executants^ that is, the defendants. The suit was instituted 
OB the 23rd September 1896. It is admittedly barred by limita- 
tion unless the plaintiff is entitled to exclude the time during 
which he was prosecuting a former suit. The Court below has 
held that he is not entitled to exclude that time, and has therefore 
dismissed the suit. From that decision the plaintiff has appealed 
to this Courfc, and he relies on the first paragraph of section 14, 
which is as follows: — ^^In computing the period of limitation 
prescribed for any suit, the time during which the plaintiff has 
been prosecuting with due diligence another civil proceeding, 
whether in a Court of first instance or in a Court of appeal, against 
the defendant, shall be excluded, where the proceeding is founded 
upon the same cause of action, and is prosecuted in good faith 
ill a Court which from defect of jurisdiction, or other cause 
of a like nature, is unable to entertain it.^^ The plaintiff seeks 
to exclude from the period of limitation the time occupied by 
a suit %\rhich he brought together with two other plaintiffs. 
That suit wm brought on the I4th March 1893. It was a suit 
founded on the same agreement, for the same relief, and against 
the same defendants, as the present suit. Each of the plaintiffs 
claimed contribution as here, alleging that his property had been 
sold to an extent in exce=!^ of his liability under the Maharajahs 
decree. That suit was disraist^ed by the Court of first instance on 
the ground of misjoinder of plaintiffs and causes of action. On ap- 
peal by the plaintiffb this Couit, on the 2ad June 1896, held that 
the first Court was right as regards misjoinder, as the plaintiffs 
were in all respects separate : their respective properties which had 
been sold in execution were separately held, and had been separ- 
ately sold ; and under the agreement the sales gave to each a 
separate cause of action. But this Court held that the first 
Court, instead of dismissing the suit, ought, under section S3 of 
the Code of Civil Procedure, to have returned the i>laint for 
amendment by striking out the names of all the plaintiffs except 
one, who should be allowed to continue the suit alone. Accord- 
ingly this Qoiirii remanded the case under section 562 with a 
direction to the first Court to return the plaint for amendment in 
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lOuO the manner htateJ. The case was therefore returaefl to the first 
Mathttea September 1896, the plaintiffs applied 

feiEOH to that Court to make certain amendments in the plaint, or in the 

Bhawaki alternative to return the plaint, as directed by the High Court, 

Si^n. amendment in the manner which the High Court had suggested. 

On the 19th September 1896 the Court ordered that the plaint 
should be retuincd for amendment within five days, and thereupon 
the names of the present plaintiff and one of his co-plaintiffs 
were struck out from the plaint, and that suit was continued 
by the plaintiff Tilakdhari, alone. On the 23rd September 
1896 the imosent suit was filed. If section 14 of the Limitation 
Act is applicable, I think that the plaintiff must be held to have 
been prosecuting the former suit within the moaning of that sec- 
tion from the date of its institution, the 14th March 1893, until 
the 19tli September 1896, when the Court returned the plaint for 
amendment, and enabled him to bo struck out of that suit, and so 
to file the present. lu that view, it the section is applicable, this 
suit would be within time by oue day. The question is whether 
section 14 applies. Up to a certain point I think that there is 
no difficulty. I think that there is no reason to doubt that the 
•/ plaintiff prosecuted the former suit v/ith due diligeuje and iu 
good faith. It has been attempted to show want of duo diligence 
and good faith, but the attempt has, I think failed, and I need 
say no more as to that. In the next place, I think that the pre- 
sent suit is undoubtedly founded, so far as the present plaintiff is 
concerned, on the same cause of action as tlio former suit. In 
the third place, I think that by reason of the misjoinder iu the for- 
mer suit the Court was “unable to entertaia” that suit, by which 
1 mean was unable to consider the questions involved in that suit. 
It was unable to entertain it by reason of sections 26, 31 and 45 
of the Code of Civil Procedure, wiiich show that plaintiffs cannot 
join in respect of distinct causes of action against the same defen- 
dants, In <'Uch a case either the plaint must be rejected, if not 
amended so as to remove the defect (and here from the nature of 
the case no amondmoat could have remedied the defect, so as to 
i^ake that suit maintainable by all the then plaintiffs), or els© the 
mii mqat be dismissed. In any event the Court coeld not have 
dealt witft that sfiiit upon the merits. In the fourtll place, it 
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oaHiiot be said that the Court was unable to entertain the former 
suit from defect of jiirhdictsuiL But the question is — was the Court 
unable to entertain tlio suit from oilier cao®e of a like nature to 
defect of jiirijclioiion ? Before dealing wnlii these words it is 
necessary to bear in mind the essential obj'^ct of section 14 and 
the principle which underlieb if. The xnnnciple is, broadly speak- 
ings the protection against the bar of limitc^tioii of a man hon- 
estly doing Ills best to get his case tried on the merits^ but failing 
through the Court being unable to give him such a trial. That 
is the principle ; and I think it is clearly applicable, not only to 
cases in wdiich a man brings his suit in the wrong Court, that is, 
a Court having no jurisdiction to entertain it, but also where he 
brings his suit in tlic right Court, but is noverthcle&s prevented 
from getting a trial on the inent >5 by -’omelhing, which, though not 
a defect of jurisdiction, is analogoas to that defeat. JS’ow the 
corresponding wwds in section 14 of the Limitation Act of 1859 
were or other cause.’^ In section 15 of the Limitation Act cf 
1871 the wmrds ‘were iirst introduced in their present form or 
other cause of a like natiiref^ I think it is quite clear that in 
making this change the Legislature was adopting the view of the 
inajorit}/ of the Pull Bench of the Calcutta High Coiii't in 
Chimder Madhuh GhucherljvJty v. Ram Goomcir Ghovjdry (1|. 
The majority of the Court held that the words other cause in 
the Act of 1S59 must be construed as meaning other cause of a 
like naturo.^^ Their judgments give instances of what, in their 
opinion, would not be causes of like nature to defect of jurlsdiotioii. 
Por example, in the case before them they held that those 
words 'would not apply 'where the pkintifif had been non-siiited 
on account of his neglect to state in hi'^' plaint the boundaries of 
the land which ho claimed. Other instances which they gave w^ero 
the failure of a plaintiff to appear or to produce his witnesses 
on the day fixed for the hearing, and his failure in a suit for 
damages for a wrongful act to specify the act of which he com- 
plained. Sir Barnes Peacock and Mr. Justice Trevor held in effect 
that other cause of a like nature meant a cause not including 
any neglect on the part of the plaintiff either in stating his case or 
in other respects. Again, they say that it meanb a cause not 
(1) (1S6G) B. L. E., Sup. Vol , 0 W. B , C. R., 184 
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conneetod with the plaintiff’s own negligence.” It is important 
to see why they adopt that meaning. Their reason is^ that in the 
case of any cause which included any neglect on the plamtiff^s 
part, he could not be said to have prosecuted the suit bond fide and 
with due diligence as required by the earlier words of the sectioiu 
They do not, that is, enter into an inquiry as to wdiat causes are of 
a like nature to defect of jurisdiction in the abstract and apart 
from section 14-— an inquiry \^hich would be difficult and perhaps 
impossible, and which would probably involve the laying down of 
propositions of dangerous generality. They seek for a test of 
likeness to defects of jurisdiotion within the four corners of the 
section itself, supplied by its own words, and having refereiioe to 
its requirements. Mi\ Justice Jackson, who agreed with Sir 
Barnes Peacock and Mr. Justice Trevor, used less guarded lan- 
guage. He said ; — It appears to me that the inability of the 
Court must be either from unavoidable circumstances over which 
no one has any control, or something incidental to the Court itself 
and quite unconnected with the acts of the parties.” I think that 
an earlier passage in the same judgment shows that this is too 
sweeping. As Mr. Justice Jackson himself points out, a plain- 
tiff’s going to the wrong Court can hardly be described as an 
unavoidable cause over which no one has any control, or as quite 
unconnected with the acts of the parties. Still earlier in his 
judgment he says that it must be shown that the Court was 
unable to decide the case ^^from some cause quite unconnected 
with the default or negligence of the plaintiff ” Now although 
he there adds the word default” to the negligence” spoken of 
by Sir Barnes Peacock, he goes on to give the same reason as the 
Chief Justice, He says -^^To hold otherwise would bo incon- 
sistent with theuse^f the words bond fide and with due diligence.” 
I think therefore that by the word default” also he must have 
meant some act of the plaintiff inconsistent with bond fides or 
with due diligence. The result may, I think, be stated as fol- 
lows : — ^Pirst, if the Court’s inability to entertain the suit results 
from any cause connected with any want of good faith or due 
diligence on the plaintiff’s part, that cause is not of a like nature 
to defect of jurisdiction* Secbndly, if the Court’s^ inability to 
entert€n the suit results from a cause quite unconnected with any 
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Want of good faith or diio diligence on the plaintiff’b parf^ that 
cause is of a like nature to defect of jurisdiction. There is a third 
proposition wliich^ I think, i'i established by later cases, namely, 
that, given good faith and due diligence, a cause is not prevented 
from being of like nature to defect of juris liction merely because 
it was in the plaintiff’s own power to avoid, or resulted from his 
own act or from a bond fide mistake of law or procedure. I 
think that is the result of the decision of the Full Bench in Bnj 
Mokun Das v. Mannu Bihi (1), and of the Calcntt^i High Court 
Deo Prosad Sinjh v. Pertab Kairee (2), and the observations of 
the Division Bench in BishamhJmr Haidar v. Bonomali 
Haidar (3)* As pointed out in tho fiist of the Calcutta cases 
just mentioned, the test cannot bo whether the cause was one within 
the plaintiff’s own power to avoid, because it is equally in the 
plaintiff’b own power to avoid suing in a Court which for defect 
«>f jurisdiction is unable to entertain the suit. Two decisions of 
this Court have been discussed in the alignment. The first is the 
case of Ram Siibhag Das v. Gobind Prasad (1), There the 
former suit had failed by reason of misjoinder of plaiDtiff& and 
causes of action. In the second suit this Court held that the defect 
in the former suit was not a cause of like nature to defect of juris- 
diction, apparently because it was defect for vrhich the plaintiff 
must be held responsible.” If that moans a defeot which the 
plaintiff could have avoided, I think that this proposition is too 
wide for the reasons given in the passage to which I have just 
referred in the judgment in Deo Prosad Sing v. Pertab Kairee. 
Not a word is said as to whether the plaintiff in the former 
suit acted wdihout good faith or due dlljgeDA.e. The nevt case in 
this Court, Jema w Ahmad Ali Khan (5), is, I think, clearly 
distinguishable. There the former suit was dismissed on the 
ground that the debt sued for was due, not to the plaintiff alone, 
but to the plaintiff and a partner who had not joined in the suit. 
The judgment expressly says avas not merely a case of proce- 
dure; it was a case of a plaintiff coming into Court and failing 
to prove a cause of action in himself against the defendant, and 

(1) (mm) I. h. E., 19 All , 348. (3) (1S99) X. L. E , 26 Calc,» 414, at 

^ pp 410,417. 

(2) (1883J I. E. E., 10 Calc , 86. (4) (1880) I. L E , 2 All , 622. 

(5) (1890) I. b B., 12 All, 207. 
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thus failing to establish the defendant's liability to him, the plain*, 
tiff in the suit.’^ Clearly the failure of the plaintiff to prove his 
cause of action and to establish the defendant's liability does 
not, in the first place, make the Court ^^luiablo to entertain the 
suit," because the suit is entertained and dismissed ; and in the 
second place, is in no sense analogous to defect of jui'isdiction in 
the Court, The dissent which the judgment in that case expresses 
from the decision in Deo Prosad Sing v. Pertab Kairee and its 
approval of the decision in Ram Sihbliag Das v. Gobind Pmsad 
must, I think, be regarded as obiter. I shall only refer briefly to 
the principal cases decided by the other High Courts which were 
cited to us, I agree with the decision in Deo Prosad Sing v* 
Pertab Kairee (1), which was a case of misjoinder of causes of 
action. In the ease of Mullieh Kef ait Ilossein v. Shea Pershad 
Singh (2), the abortive suit was instituted on distinct causes of 
action against different sets of defendants severally, and it waB 
held that the inability of the Court to entertain that suit was due 
to a cause of like nature to defect of jurisdiction. It is curious 
that the judgment does not in any way consider whether the 
former suit was prosecuted in good faith and with due diligence, 
but it may be assumed that the Court found on those questions in 
the plaintiff's favour. The only Bombay case that seems to be in 
point is Bai Jamna v, Bai lehha, (3), where it was held that, 
assuming the Court to have been within the meaning of section 14 
unable to entertiin the former suit, the cause was not of a like 
nature to defect of jurisdiction, as it was the plaintiff's own laches 
in not producing a registered certificate. That is substantially to 
the same effect as the view of Sir Barnes Peacock and Mr- 
Justice Trevor in the early Full Bench case in the Calcutta High 
Court. The view taken of the section by the Madras High Court 
appears to have fluctuated. In Namsimma v. Mnttayan (4), 
the Court agreed with the decision in Deo Prosad Sing v- Pertab 
KaireCj but gave no reasons. In Tirtha Sami v. Se&hagiri Pai 
(5), the Court disagreed with Deo Prosad Sing v. Pertab Kairee^ 
but gave no reasons- In Snbbarau Mayuin v, Yagana Pantnlu 
the former suit had failed by reason of the plaintiff having 

" (%S (1888) 1 L, R, 10 Calc , 88. (4) (1890) I, L.X 18 Mh 

(8) (1898) IfL. R,, m Calc > 821- (8) (1893) I. L B., 17 290, 

(S) (1886) I- Li R » 10 Bom., 004 (6) (1896) I. R B., 10 m 
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acted in accordance with a rule made hj the High Court wliiclij 
hy the time the suit came fo be decided, was discovered to be 
nllra vires* In the subsequent suit it was held that the plaintiff 
was entitled to the benefit of the section because there had been 
no default, negligence or want of bond fidcs on his part, and the 
judgment of Mr. Justice Jackson in the early Calcutt^ Pull Bench 
case was relied on. In Venlito Nay ah v. Mumgappa Chetti 
(1), the Full Bench made what appears to me to be a rather start- 
ling extension of the principle laid down in the preceding case. 
They appliel it to a case where the former suit had been dismissed 
because the plaintiff had joined certain matters without the leave 
required by section 44 of the Code. They do not consider how it 
came about that the plaintiff did not obtain, and apparently did 
not even apply for, the leave which the Court was perfectly com- 
petent to have given under section 44. They do not inquire 
whether in that respect or otherwise in the former suit the plain- 
tiff had acted with good faith or due diligence. That case seems 
to me to have given section 14 of the Limitation Act a danger- 
ously wide extension. The last Madras ca^e is Assan v. Pa- 
tlmmma (2), a case, like the present, of misjoinder of plaintiffs and 
cau'^es of action. The Court followed the previous Full Bench 
decision, as to which the judgment forcibly observes When 
the provision thus applies to a proceeding which becomes abortive 
oving to an unauthorized joinder of matters, the joinder whereof 
the Court on applieatioi of the parties could have aiithoiized, 
how can it consistently bo held that the provision does not apply 
to a proceeding which fails on account of a misjoinder that the 
Court could not sanction and which is proliibited by the law 
absolutely Elsewliore in their judgment, no doubt, the Court 
held that good ffiith and due diligence on the plaintiff’s part were 
proved. 

I think that the result of the authorities taken as a whole, 
and the view which I take of the true principle, may be fairly 
summarized by saying that if there was an inability in the Court 
to entertmn the former suit produced by any cause not connected 
in any way with want of good faith or duo diligence in the plain- 
tiff^ that cause is of like nature to defect of jurisdiction within 

(1) (mm) i L. E., m , 48 (i) (i 807 ) x l e , 2^ , 401 
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Ike meining of feeciion 14 of the Act* 1 tliink that this view of 
the words other cause of a like nature corresponds most closely 
with the object of the Legislature in enacting the seotioi as stated 
by mo in the earlier part of this judgment* Now, applying this 
principle to the present case, the inability of the Court to entertain 
the former suit arot^e from misjoinder of plaintiffs and causes of 
action. There was on the plaintiff^s part in that former suit no 
want of good faith or dne diligence. That being so, it is imma- 
terial that the plaintiff in framing that suit mach a ban4 Jide 
mistake of proceduie. I think thit in the present suit he is 
entitled under section li to the csclusion of the whole of the 
period from the 14lh March 1893 to the 19th September 1896, tliai 
consequently the present suit was within time, and that the Coiirl 
below was wrong in dismissing it as barred by limitation. Thai 
is the answer I would give to this reference to the Full Bench. 

Baxebji, J.~My answer to the reference is the same as that of 
the learned Chief Justice. The question which we have to deter- 
mine is whether the period of the pendency of the former suit 
should, under section 14 of the Limitation Act, be excluded in 
computing the period of limitation for the present suit. If that 
H‘ction applies, it is bejond question that the whole period from 
the commencement of the first suit to its termination including 
the period which intervened between the date of decision 
by the first Court and that of the institution of an appeal 
to this Court, should bo excluded. The ruling of the Full Bench 
io Ajoodhya Pershad v. Bisheshur Sahai (1), is eoBclusive 
on this point. Now does section 14 apply to this case? Two 
essential conditions for the application of that section are that 
the first suit has been prosecuted with due diligence and that it has 
been prosecuted in good faith. Wheie negligence, or inactioUi 
or bad faith is establLlied against the plaintiff, he cannot avail 
himself of the benefit of the section. The mere fact of diligence 
and good faith on the part of the plaintiff being proved will not, 
however, make the section applicable unless the further condition 
is fulfillod that the Court in which the fir^t suit was prosecuted 
was unable to entertain it by reason of defect of jurisdiction or 
other cause of a like nature. However diligent^ the plaintiff 
' ^ ^ (i) -W IMI C Bop, HI, 
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may have been, and whatever may have boon the amount of good 1900 

faith with which he prosecuted the first suit, the cause which led mwhvba" 

to the failure of the first suit must have been a cause of the nature feiiron 

mentioned above and must have prevented the Court from enter- Bitavtaki 

taining the suit, that is, as the learned Chief Justice has remarked, 
from eonsidciing the questions involved in the suit. A cause Sanerj%, X 
like theahsence of a light of action in the plaintiff 'a ill not make 
section 14 applicable. That was the cau,e in Jema v. Ahmad Alt, 

Khan ( 1 ). The ruling in that ca®e thorcfoie is not an anthority 
against the appellant, though it must be admitted that there 
are expressions of opinion in tiie judgment in that case which 
are undoubtedly against him. lu the present case no quest iou 
of want of jurisdiction arises. The reason which prevented 
the Court from entertaining the first suit qua the present 
plaintifif was a misjoinder of plaintiffs and causes of action. 

Is such a misjoinder a cause of a like nature to defect of 
jurisdiction within the meaning of section 14? This question 
was answered in the negative in the ruling of this Court in 
Ram Sabhag Das v. Gohind RfasaA ( 2 ), and that case is a 
direct anthority against the plaintiff-appellant. The Calcutta 
Court, however, has held the contrary view in Deo Prosad 
Sing V. Pertab Kairee (3), and in Mullieh Kefa'it Hob^ein 
v. Sheo Pevbhad Singh ( 1 ), and so has the Madias High 
Court in the recent case of Assan v. Pathunima (^ 5 ). That 
case 13 on all fours with the present case. The rulings of the 
Madras High Court are, as pointed out by the learned Cliief 
Justice, not consistent ; but the tendency of that Court in recent 
cases has been in favour of the view taken in the case last men- 
tioned. I agree with the rulings mentioncl above, and am unable 
to concur with the view taken by this Court in R.tm Suhhag 
Das V. Gohind Prasad. The reason assigned by the learned 
Judges who decided that case for holding a misjoinder of causes 
of action not to bo a cause of a similar nature to defect of juris- 
diction is that it is a defect for which the plaintiff mu^t he lield 
responsible. But, as pointed out in Deo iVosatZ fi'tnp v. Pertab 
Kairee, the plaintiff is equally responsible for filling a suit in the 

0) (mo) T L It, 12 All, 207 (3) (1SH3) I L U , 10 Ciiu , HU 

(2) (IBSO) I 1. U, 2 Alt , 022 (4) (ISili.) I L It . 23 Calc , B21 

(5) (1807) I L It, 22 Mad, lOi , 
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wrong Court, The test therefore which was applied by this 
Court in the case of Ram Suhhag Das v. Gobincl Prasad is not 
the true test. It seems to me that <*ection 14 applies where the 
plaintiff has acted in good faith and wiih dm diligence, but 
where he has made some bondjide mistake of law, procedure or 
fact, which has precluded the Court from considering the issues 
involved in the case, either by reason of absence of jurisdiction, 
or by reason of rules of procedure prescribed in the Code of Civil 
Procedure, or some other cause of a similar nature^ the inability, 
however, of the Court to consider the case must not be due to 
wilful neglect or default on the part of the u plaintiff. I [do no) 
think it is easy to lay down a hard-and-fknt rule or to enumerate 
all the causes which should be regarded as of a like nature to ab- 
sence of jurisdiction, but I am clearly of opinion that a cause like 
the one which precluded the Court from hearing the former suit 
of the plaintiff is a cause which comes within the purview of 
section 14 of the Indian Limitation Act. 

The learned counsel for the respondents attempted to establish 
that in the present instanoe the plaintiff did not act wih due 
diligence or in good faith. showing the abjcnce of good faith 
he referred to the fact that in the suit which the plaintiff jointly 
with Tilakdhari Singh and Chhotu Singh brought in the Shahabad 
Court a pica of misjoinder was raised. But it appears from the 
judgment in that case that the defendant’s plea was to the effect 
that there was a non-joinder of plaintiffs, and that the Court was 
of opinion that there was a mi::joinder of defendants. It cannot 
therefore be said that when the former suit was instituted in the 
Court below, the plaintiffs in that suit were not acting in good faith 
when they jointly filed their plaint. There was clearly no want 
of diligence on the part of the plaintiff, inasmuch as he was not 
in a position to bring a new suit until the plaint in the former suit 
was returned to the plaintiffs for amendment. For the above 
reasons I hold that the plaintiff’s claim is not barred by limi- 
tation. 

Aikmak, J. — also am of opinion that on the facts m 
set forth by the learned Chief Justice the plaintiff in this 
is entitled to the benefit of section 14 of the Indian 
L&aitetion Acf, 1877, and that his suit is not beyond time. 
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It is clear that the Lo^Islatiiro did no! intend to limit iho privi- 
lege given by that section to cases in which the civil proceeding 
has been instiuitecl in a wrong Court. Had this been its iiiten- 
tioB, the words other cause a like nature’’ would not have 
been found in the section. To what cases do the words just 
quoted refer? The question is not free from dilficiilty, but after 
careful consideration I am of opinion that the intention of the 
Legislature was that, given good faith and due diligence on die 
part of the plaintiff, he wras not to suffer from any bond fide mis- 
take in procedure which would have the same effc ‘t as if he had 
gone to the wrong Court, that is, which would liave had the effect 
of preventing the Court in limine from appro udung the consi- 
deration of the case on iis merits, I tliink the Legislature endea- 
voured to make this intention cleir by the alteration which it 
made when enacting Act No. XV of 1877. In the concluding 
Twords of the fir^t paragraph of tlio section in the preceding Act, 
No. IX of 1871, the words were Court whieli is unable to try 
it.” In the present Act for the word ^^tvy ” the Legislature has 
substituted the word entertain. ” As lia-j been i>oinied out in 
the case of Beo Prasad Hlmj v. Pertab Kau ee (1), the respon- 
sibility of the plaintiif for the mibhike wlucli led to the earlier 
suit being thrown out is no true criterion a? to whether section 14 
is applicable. It is unnecessary for mo to refer to the ca'^es which 
have been cited in the judgment of the learned Chief Justice and 
my brother Bauerji, I concur in the answer proposed to be 
given to the reference. 

On the appeal going back to the Bench which made the refer- 
ence the following order was passed : — 

Stbachey, C. J., and Bakebji, J. — The result of the judg- 
ment of the Full Bench is that the decree of the Court below 
dismissing the suit as barred by limitation must be set aside and 
the case remanded to that Court for disposal on the merits under 
section 562 of the Code. In dealing with ihe agreement of the 
19th March 1887, the Court will have regard to our judgment in 
First Appeal No. 106 of 1898, which was delivered on the 20th of 
February last. The appellant will have his costs of this appeal. 

' Appeal decreed and cawe remanded* 

(1) (1S8S) L L. B., 10 C.ac., 80, 
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APPELLATE CIVIL. 

Before Mr Justice Jtnox, 

ABDUL GHirUU (DnrLii^DANT) v lU J 4. RAM (PLAiisTiEr) ^ 

Ciml Froccdme Code^ section 2il — Mesne proJlU— Interest o» mesne projits 
not giien hy decree — Interest not obtainable m execution — Costs of 
collection of rents by a trespasser %n possession not to he set off against 
mesne profits — Bxeeiit ion of decree 

A pUiutifE sued foi cincUktioii of a coitxin lease, aud foi ejectment of 
ike defendint as a trospissti, and foi in siio piokts with luteiest on suck 
mesne piofits "Ike d(ciLe whick he obtxiucd wis a, d ciec foi caiieollxtion of 
the lexsu ind cjtctm'^ni of ike dcIeiuUut, and oideicd tint nioSne piofits should 
beast itiin d ni the e^tciition dtpxitmeit, but was silent as to inteiest. 
Meld that inteiest on the mesne p ofits could not be obtained in execution of 
ike deciee Ilnrro JOnrga Chowdhram v Sarut ibtindari Debi (1) and Mzshnm 
Hand V, Kunwai Fa'i tab Mar am Singb (2) lefeiied to 

Meld also that as the dt,ft-ndint liul tin list kinisclf into an estate and not 
xcted in the cxeieise of tnhona fide c'’ann of light, lie was not entitled to ckaige 
Golketion exiienses in reduction of tlu mesne p ofits McArthur and Co* 

V Coinmall (3) distiiiguibk d 

The facts of this case snffioientlj appear from the judgmeat 
of the Court. 

Mauivi Ghulam Mujtahay for the appellant. 

Maulvi Muhammad Ibhnq, for the respondent 
IvNOX^ J. — This appeal ari'^es out of proceedings tiken iit 
execution of a decree pas-^ed on the 7tli of December 1890 in 
favour of one Balm Kija Bim, respondent to this appeal. lu 
order to understand the points which arise for determm ition, it 
will be necessary to state briefly the circumatauces which gave 
rise to the suit in which this decree was pa«?&3d. Oie Miiijamraat 
Saheb Jan was the oilginal owner of the property, over wlii h 
between ihe years 1882 and 1881 she made three succec^&ive 
mortgages in favour of the ancestor of Raja Ram. Upon these 
mortgages Raja Ram obtained a decree for sale on the 4th of 
August 1890. After the decision had been passed, Saheb elan, 
on the 7th of November 1890, executed a lease over the same 
property in favour of Sheikh Abdul Ghafur, the present appel- 
lant, and three days larer she preferred an appeal to the High 
Court from the decree in favour of R aja Ram. This appeal was 

^ First Appeal No 1G0 of 1899, fiom au order of Bjibu Jai Lai, iubordiT 

kfiio of Ammgark, dated tlio 13tk Augtist 1809. ^ 

il> (1881) L L. B , S Calc , 333. (2) (1884) L. B , 11 L A., 88. 

(3) L. B„1802, A.G,V5. 
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eventually dismissed* Upon its being dismissed, Rya Ram put 
the property to sale and himself purchased it Tne sale was 
confirmed on the 20tli of September 1895, and an order for deli- 
wy given seven days xfter. EijaEam applied for mutation 
of names to be effected over the property, Abdul Ghafur 
resisted the applicatioi , and it was rejected. Eaja Earn had 
theiefore to sue for possession, and he did so on the 5th of Sep* 
tember 1896, asking for further mebue profits in respect of the 
property, both for the time during which he had been kept out 
of possession and from institutmn of the suit until delivery of 
posse-^ion with interest upon the same. On the 7th of December 
1896 the Court gave him a decree, which is now under execu- 
tion. It is a decree for possession by which the lease gi /en to 
Abdul Ghafur is to be cancelled. As regards the me^ne 2 >rofitb, 
the Court added that the plaintiff i& decidsdiy entitled to the 
piofits from the date of his purchase, but it reserved inquiry into 
the amount theieof, vhich was to be decided in the execution 
department, Neitliei m the judgment, nor in the decree which 
followed, ^\as any riientioii male of the intme-t up >0 mesne 
profit for which Babii Eaji E^m Lil asked. On the 3rd of 
July 1899 Babii Eaji Earn astituted pioreedings in execution. 
He asked for me' no profits, neiuding mtoe^L The judgment- 
debtor took exception to the sum of Es. 719-12-S at wbVli the 
plaintiff had assessed the sum he chimed as mesne profitb. The 
objection raised by him was thieefold* lie first contended that 
he should be allowed a proper sum for the expenses of collection 
incurred by him in getting in the rents. The second objection 
was that the decree-holder was not entitled to interest , and the 
third, that the decree-holder was not cntVled to any sum on 
account of the sir lands, of which Saheb Jan bad, by viitue of 
the decree, become an ex-propiietary tenant, ile also took excep* 
tion to the sum of Rs, 12-1 i as pleader’s fee on the ground that 
the decree did not award it. All these objections were overruled, 
and Abdul Ghafur now comes to this Court, and renews ihest 
objections. There was a further plea taken in appeal, namely 
the second plea, but this was expressly abandoned by the leirnod 
takii for the appellant. 
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I deal first tvith the is«iie— Is or is not the decree-holder 
entitled to interest upon the mesne profits? The contention 
raised by the appellant is that as this intere-^t was in espre^^B 
terms claimed^ but the decree gained does not award it, it miisl 
be taken to have been in tlie discretion of the Court rofii-cd. To 
this it is replied that as the question of me me profits was left to 
be determined by the executing Court; that Cnirt had the power 
to confirm the decree that was pas ed; and was bound to construe 
the term mesne profits as including into ’ost. This contention is 
based upon wh d may be lermcd the explanation clause to section 
211 of the Code of Civil Procedure. It is therein stated that 
mesne profits of property mean certain profits aThieh arc defined 
together with interest on such profits. I find myself unable 

to hold that the term mesne profits in the Code of Civil 

Procedure necessarily carries with it as an esseutiil ingredient 
intered on such profils. It may; of course; and ordinaxily doe=-; 
inolade such interest; but it seems to me that section 211 leaves 
the matter in the dLcretion of the Coart which determines the 
original suit. It is for that Court to say upon a consideration 
of the facts of the ca<=^e whether any iniere-t shall be allow’*eck 
and if allowed; at what rate it i-. to be allowed. If that Court 
in expre-s terms refn-es to grant interest; or if; w’hen such 
interest is claimed; it passO'^ a decree; the terras of wdiich are 
silent a'- regu'ds interest; it seem=5 to mo that in either case the 
Court which executes the decree; even when the amount of mesne 
profits i^ left for future ioqulry; cannot add to the original decree 
interest which; as I consider; the original Court refused to grant. 
To do so would bO; as was pointed out in a somewhat similar case 
by their Lordships of the Privy Council in Ih^rro Bm'^ga 
Choivdhmni v* Bwiht Simdari Dehi (1) to add to the decree. 
The ca^ Kishno, Nand v. Kunwa^^ Pcirtah Narain Singh 
also decided by their LorcLhips of the Privy Council (2) 
confirms me in the belief that the question whether interest is 
or is not to be allowed in awarding mesne profits is a matter 
:fer decision of the Court which determines the original suit* In 
thx» last ease the explanation added to section 211 was expressly 
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coii^^iderecL I therefore hold that the decree-holder is not entitled 
to any sum as interest upon the mesne profits awarded* 

As reg‘ rds the question whether the judgment-debtor is entitled 
to charge the expenses of cellcorlon against the receipts which he 
has re eived from the land daring the period he wa'^ in wrongful 
pos^fssioBj I hold that he is not so entitled. The learned vakil 
foi the appdiant look hi^ stanl upon the decision of this Court, 
Alhif All V. L'llji Mol il). His contention w'S that Shaikh 
Abdul Ghafur entered upon the pro 2 >erty with a bond fide belief 
that he was cutiilcd to do so under the lea'^e he bad obtainel 
from IHusunm^t Saheb Jan, In any ca^o the learned vakil 
argfr^d that this hal lice i expressly ri'^ell^y him in his 

WTiitcn -h ternent, rncl ll c epus i m vhethfr the lea o vas or was 
not a h'liid fde ]ea«o had boeii left undetermined^ Shaikh Aldul 
Ghafur should do^eforc he given an opp )rfcunity ofliavung this 
{'"'•lie triol before ho was finel l)y the ivuisal of the Court to 
allow hi-5 ^‘olhetion clirrges, He v/i»s, liowever, prepare! that it 
‘-houkl be d.termiuel In re, a*, the materials for the deteiuni nation 
upon the record, and he pointed to the evkhnee of KnnJan, 
Shaman Khan and MiugU Kl an, wluJi v ill be found in the 
pii’ ted book of the appellouS in Fird Appeal Ko. od of 1897. 
All that ihc^c vutne^-se^ stde Is "'ll A Siheb Jan executed the lease 
ill favour of Abdul Ghafur because she had feome difficulty in 
cuilecting the rent and pa}ing the Goaernraeat revenue. This is 
hardly to be wondered at in the }oar 1890, seeing that a decree 
for sale of the property I ad been obtained, and the lenraiG nnist 
have felt consdous ihet the property wuis about to pass out of her 
hand-*. The evidence of luinclaii above cpioted and that of Melidi 
Ha>-an, to be found in the rcf>pondeiif& printed book, page 1, toge- 
ther with the written statement of Musammat Siheb Jan Bibi 
at |mge 3 of the ^ame book, satisfies, me that Abdul Ghafur mufel 
have been cogni^sant of the fact that the decree ordering the sak 
of ibis very i)ropcrty had been obtained on the 4th of August, 
1890, and he must ako have known that the appeal, w*hi<*h he 
virtually filed^on the very last day possible, was purely for the 
purposes of gaining time* This is a case in which he has, in defi- 
mm of the rights of another, thrust himself into an estate, mi 
CD 1,1877) I. b. li, l All, 518. 
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not a case where he entered upon an estate in the exercise of a 
bond fide claim of right I am not prepared to allow him charges 
for collection. Eeliance was placed upon a passage in Hutro 
Dibvga Ghowdh ani v. Stbvut Sundari JDebi (1) at page 335, in 
which their Lordships give an opinion that the amount which 
might have been received from the land deducting the collection 
charges weie the mesne profits of the land. It does not appear 
what were the facts of that case, and the probability is that the 
trespasser there was a trespasser in the exercise of n bond fide 
claim of right. Eeliance was also placed Upon McArthur and 
Co, V. Coraivall (2). This case, however, is a peculiar one, and 
the trespassers theiein mentioned had hardly passed the line of 
tro-^pass in exercise of a bond fide claim. In the present case I 
feel satisfied that tiie action of Sheikh Abdul Ghafiir 'was purposely 
taken either to delay or abet the delajing of the just claims of the 
clecj ee-lioldei% 

There remains a question wliether or not the decree-holder 
is entitled to get any rents ia respect of the sir land. Here 
the argnmeni is that as soon as the sale took place Masam- 
mat Sahob Jan Bibi became by process of law ex-proprietary 
tenant of all the sir hnd held by her at the lime wdiea her 
property passed out of her possession. The decree-holder could 
not obtain anything from Musammat Saheb Jm Bibi until lio 
at first got a rent fixed by the Eent Court. That being the 
case nothing could be obtiihccl m respect of these lands. This 
contention uveilook-^ the |_ 0 :>sibiIity w^hich the law also allows 
of Mu'^ammat Saheb Jan Bibi and the purchaser coming to 
termb by mutual agreement, that is to say, upon the day of or the 
day after the sale. But it is added that as Mussammat Saheb 
Jan had, prior to the lease in tavoiir of Sheikh Abdul Gliafur, 
leased all sir lands to one Din Muhammad, Sheikh Abdul Glmfur 
«ould recover nothing. The lease itself refutes this contontion* 
The clause relating to the so-called lease to Din Muhammad con- 
firms me in the view that Din Muhammad was a mere man of 
straw# Abdul Qhafur in fact entered upon this sir and realiised 
rentt froim the^ sub-tenants^ as is abnndaatly proved by the evi* 
Amm of the paiwatis and khationis* The learned vakE for the 
( 1 ) (isil) L L. s m% (tl L. B., X892, A. C., 
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appellant said in the ouiir^e of his ar^umt nt that lie did not ohjict 
to pay what liis client could have re dizfd from Din Muhnnimad. 
This contention apipears to mr to be entitled to no fivoiir; and 
I disdlow it. 

There remojTis the last item on ac/^oiint ui the pleader’s he.^ 
On this I hold that the le^pondent citithd to pleider’s lee in 
tile Court, belov up )ii the siun ^Ciifh J non^ detaan'i e t«i be Ihfc 
Slim payable to him. 

The result is that Ibis appeal is '•o fir tint the appel- 

lant is entitled to clrduct from the -nm awirJed against !um by 
the lovex Court the amount assessed as iiuerest on the mesiie 
profits. In other respcctCj the judgment and dceice of the lower 
Couit are confirmed. Parlies will got lO i- in this Coiuh and the 
Court below in proportion lolhtu lUiCs^. and f uhuc m thh 
Courts 

[See %ho in coniiec tioa ’s\ith l!r* second point in tne ea'^o 
KIhv77 y. Faf''']njidi Kho ? (1) — Et»,J 

D (Tte N}(fdi/iuL 
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todi Lh jppiu lut ita luMuui ild . ai»toiUi< 7111^ iml i%nn ^ li iiwniU 
i UR ’lUth I pi I i', th if Ui ob^ditu 1 m t (.tui ut 

Jifii fliun ui iii»Ist 

In this ea^-e a Magnrrate of Ihe d i-sfioj m order lo 
the pitiiioners to reirjo\e <i.rlam ob-Inu tions to tn old pi'^saae 

for cattle. The pe! if ioiiers iiltil .1 nuft.-n -^Stfonwi! aiid la.m'd 
foi- the appoiuTinent of a jm\ itiKh r tt. lion J,!.! oi tin Code of 
Criraiiial Proi ediuo to ivy wiinliu’ the order \\ t- ivi-ijn ihle nid 
proper. 'Ihe petitioi 01s fhein-^dve-, tiotaiii Ueil two pei-oi,'-; two 
uthers were appuiiilcd l)v the toitijd iiiuii''-. .uul the M ioiiir.ti- 
appuiuteJ .m umpire. TIiT' o (jI" the iuvor-< .iiid the umpue teturiieil 
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a verdict thatibeposs^gc «onglit to be opened an old v^ay for 
entile, and tint tlie order for i(s being re-opened was a proper 
one The order was accordingly made absolute. Tiieretipoii the 
petitioners applied to the High Court for revision, pleiding that 
tlieir action in closing the passage was taken m pur^oanoe of a 
bond fide claim of title and ought not to h^ve been thus deeideJ 
by the Magistrate. 

Mr. G Dillon f for the applicants. 

The Government Pleader (Munshi Ram Prasad)^ for the 
Crown. 

Aikman, J. — An order was issued to the applicants by a 
duly empovrered Magistrate, directing them under the provi- 
sions of section 133 of the Code of Criminal Procedure to 
remove an unlawful obstruction from a road which was said to 
be a public road, or to appear within a time fixed and move to 
have the order set aside. The applicants put in a petition, in 
which they denied that there ever was a road “is asserted by the 
other side. Had they adhered to this position, and had the Ma- 
gistrate, without considering whether the applicants^ plea was or 
was not a bond fide claim of right, passed the order complained 
igainst, it woiil 1 have been a case for i nerference in revision. 
But instead of adopting this course the applicants asked tao Mi- 
gistrate to appoint a jury, th 4 being the third alternative given 
by section 135 of the Cole. The Magistrate nommitel the two 
men named by the applicxnts, immiely, Ba^'hii Lai and Gane-^h 
Prasad Narain. He also appointed two men who^e names were 
supplied by the opposite side, and he appointed as umpire one 
Munshi Nazir AH, Manager of the Dubari Estate. Four per- 
sons, including the umpire, agreed in finding that the order 
complained of was a reasonable and proper order. The fifth 
person did not for some reason join the jury, and did not con- 
cur in the verdict. Amongst the four persons who agreed in 
finding that the Magistrate's order was a reasonable and proper 
one were Bachu Lai and Ganesh Prasad Narain, the two persons 
nominated by the applicants. I am asked to interfere in revision 
on the ground that there was a disputed question of title, and that 
therefore there was no Jurisdiction to pass the order. On the facts 
set forth above I decline to do this and reject the application. 
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APPELLATE CIVIL. 1900 

Mareh 30 

Before Mr Jnshee 'Bdrtiii and Mr, Justice AiJcman 
BALDEO BEAR I HI (DLirNBAvy) ^ BIE GIB akb others (Plaxntists) 

CimlBiOtedme Code, section 3C — 2^nnerom persons ‘interested similarly 
%n the result of a suit — Bet msston qimn to so/ne to sue on helialf of 
all — Bernmsion prantea after the film /of the suit 
Seldf tbit the pcimission lequiied by soLtion 30 of tlie Code of Civil 
Piocedure may be gi mted Etei tlio filing of suit bj some only of the peisons 
interested theiein Fernandez v Modrigues (1) followed. 

The facts of tin*- G<i^e stiffioieuily appear fiom the judgment of 
the Cocirt 

MimsM Mam Prasad^ for the appellant. 

Pandit Siindar Lalj for the respondents. 

Bhbkitt and AikmaNj JJ. — In thi^ appeil it is frankly ad- 
mitted for the appellant that he has no ca®e whatever on the 
merits. The learned advocate wlio appeal’s for him raises a tech- 
nical plea founded on the following facts- The pLuntiffs are 
maliants of a religion^ body who style themselves Niranjani 
Akbara comprising hiimlrcd-> of followers and worshippers. The 
persons originally claiming in the plaint weie the mahants or 
heads of this body. An objection was tiken by the defendants 
in their wiitten statement that the ])liintitfs alone could not sue 
and that it wife necessary that all the other members of tlie 
akhara should join as plaintiffs. Upon this an application was 
made by the plaintiffsj purporting to be under section 30 of the 
Code of Civil Procedine, asking that, as provided in that section, 
notices should issue to the variou® pirties who, the defendants 
alleged, ought to be joined a:s plaintiffs in the suit, and that per- 
mission should be given to the plaintiffs to sue on tbcir behalf. 

The pemisglon asked for was granted, and the suit proceeded to 
trial and judgment. It is now contended (judgment having 
been given against the defend mt'-) that the perim^sion given 
after the suit had been instituted and after the dcffendantb had 
been summoned, was a kal permission, and that tlnrefoie the trial 
was vitiated, and the decree a Kid one. As to this contention it 

• First appeal Ko. 18S of 1 898 from a decree of B ibn Prag Das, Suboi diuate 
Judge of Saharaupur, dated tlie 22nd June 1808 

(1) (1897) I L. R,, 21 Bom., 784 

’ 39 
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is sufficient to refer to the case of Fernandez v, Bodrigues (1). 
In that case it was held by a Full Bench that the permission re- 
quired by section 30 of the Code of Civil Procedure may be given 
subsequently to the filing of the suit. In that decision and in the 
reasoning on which ic was ba^ed we fully concur. remarked 
by the learned Chief Justice in that ca^e, the quesiion is only one 
of athliug partic-.. We dismiss this appeal with costs. 

Appeal dibmissed. 


FULL BENCH. 


Before 8ir Arthur Slrachey, Knight^ Chief Justice , Mr* Justice Know and 
Mr. Justice Blair. 

EDWARB GASTON (Petitionee) d. L. H. GASTON (Rb??ponbent) and 
W. T. OOGJ>ELL (Co-BE&PONDENi’).* 

Act Koc £V of lS<i9 fLid’ia.i 'Dicurce Act), sections 17., '20-— .Decree for 
nullitg of iB-arriage passed oij a JJisiricl Judge — Conjirmation of decree 
hg 'Kigl Courl — Beriod for ionfirmabion--Kffect of cu fir matio a, if made 
heforc sialiilory period- has elapsed — Act Ko. 1 0^/^1872 (Indian K cl' 
deuce Act), sections 11, li. 

Si'cticn 2o ol tlie Iiulijiii 3)ivoreo Xcl, No. IV of ISuO., does uofc iiuiLe bli<‘ 
proviso in seclioic 37 sipplicaWc to tlu' couiifniahion by Lite jligli Court of a 
decree of inillily of juarriaji'e made by a District diulae, »an(l wacb a decree may 
tberefort' be couiinaed befv>ri5 tlie explratiou of six moiitlic- from tic* pronounc- 
ing tbereof, A v. B. (2) disejonted from. 

Asbiuniiig the xu’oviso in soerlou 17 to be r.pplic.iblc to a decree t)f nullity, a 
doer(‘e by the llis‘h OuurL ciciiirming tlio s.ime before tip* six mouths’ period 
hfib exphed, cjuniot on. v.hat grouad be treatf'd as math' by a Court uot c.onipetenfc 
to make iL, witlilu The meaning of sections 41 and -1 i of (iho Indian ii:vidt*m‘e 
Act, 1872, and is tlnu’cioiv, under section 44, condiisive proof that tin* 
marriogo was null and void. 

This was h reference bribing out of a suit for divoru'^ peLcliiig 
in the Court, of ilie District Judge of Agra, The Miir was brought 
by tlie liusbaiid as ])Gtitioaer against his wife and a eo-ro.spondent. 
In the cour.-e of the jieariiig the counsel for tlie co-respondont put 
in a petition iu whiL*h he represented that the suit must bo 
dismissed, inu-mneh as the petitioner liad never been lawfully 
married to the rcspondc-ui., Tlie facts upon whioli that contention 

* iCIatrhudiiial Hi'Eomtief No. 1 of 1900. 

( 1 ) (1897) i. h. li., 21 Bom., 7S-1. (2) (1898) I. L. R., 23 Bom., 4G0, 
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was based wore i he following :~The respondent Imd formerly 
gone throiigli a coromony of aiarriige with one Elloy. On 
the 18th of Jimo 1888 she obtained a decree declaring that 
marriage null and void in the Court of the J ndieial Comioissioner 
of Ondh^ wlio^ until the passing of section 42 of Act No, XX of 
1890j was a District Judge within the meaning of section 3^ 
clause of the Indian Divorce Act, fjr Oudh. On the 7th of 
December 1888 the decree of nullity was confirmed by this 
Court, which had jurisdiction over Oudh under section 3, clause 
1, of the Act. On the 21st December 1888 the respondent was 
married to the petitioner. It was fontended that under section 
20, read with the proviso in section 17, the High Court was not 
competent to confirm the Judicial Commissioner’'- decree of 
nullity until after six months from the pronouncing thereof; that 
the order of confirmation, having been made less than six months 
from the date of the decree, must be hold to be illegal and void ; 
that tliorefore the decree must bo treated as not having been 
validly confirmed ; and that consequently the subsequent marriage 
of the respondent with the petitioner was also illegal and could 
not be made the subject of a decree for dissolution of marriage. 
The District Judge acs'ordingly stayed proceedings and referred 
to the High Court, under section 9 of the Indian Divorce Act, 
1869, the question whether, having regard to the facts jn^^t btated, 
the marriage sought to be dissolved was a valid marriage. 

Mr. If. K, Porter (as amims eiiricf) for the co-respondent. 
I Bubinit that the proceedings hell by the High Court on the 7th 
December 1888 for confirmation of t!io decree of nullity of mar- 
riage passed by the Judicial Cnmaii-sioner on the IStli July 1888 
in the suit between the re-pondent and Ellny were null and void, 
and that therefore the marriage between the respondent and Elloy 
has never yet been annulled. vSection 20 of Act Ko. IV of 1869 
renders applicable to decrees iun<lc by a District Judge, which the 
Judicial Commissioner for the purposes of these proceediugs was, 
in a suit for nuUiiy of marriiigrs the provjVioii.'i of scMilion 17, 
clau'^es 3, 2, S and 4. Tim ici-jn “••hoi'-r'' is nowhere deiniod in 
the Act, l)iit, turning to i-ection 17, ii will ix? -‘jen that it ct)i!sis^s ol 
six paragrijfj^hs. The fiflii panigrap'i C‘>n:aii!--a iiiaterial ])!'»jvbo 
to the effect that no <!oor<‘e '-hail b.‘ coiUlrmou under this sccUou 
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till after the expiration of such time, not less than six months 
from the pronouncing thereof, as the High Court by general or 
special order from time to time directs/^ This proviso is indis- 
solubly connected with all the four preceding paragraphs, so that, 
if the clause spoken of in section 20 means one of the para- 
graphs of section 17, then clauses 1, 2, 3 and 4 must include 
also the filth paragraph of section 17. If this be so, there is a 
direct statutory piohibition against tlie confirming of a decree 
/or nullity of marriage passed by a District Judge until after six 
months from the date of the pronouncing thereof. I rely on the 
case of A. v. B. (1). If there has been a proceeding held within 
the statutory peiiod of six months purporting to confirm such a 
decree, such proceediag will be of no legal validity. See the 
remarks made by Edge, C. J,, near the commencement of the 
judgment in the case of Peroy v. Percy (2), 

Mr, R, K, Sorabji (as aimcm eurice) for the petitioner. 
Section 20 of the Indian Divorce Act directs — ^^that the pro- 
visions of section 17 clauses 1, 2, 3, 4 shall, mutatis mutandis^ 
apply to such decrees, decrees of nullity. 

Section 17 contains six paragraphs. The fifth paragraph 
evidently applies to all the four preceding paragraphs. It can 
hardly be said to be a part of paragraph 4, for that paragraph 
makes complete sense without it ; and it, in turn, is quite intelli- 
gible without reference to the particular paragraph preceding it. 
It, in fact, is a clause by itself, it is the fifth clause of section 
17, and, as such, is not made applicable to decrees of nullity by 
section 20. If punctuation be any guide to the construction to 
be put on Acts of the Legislature; the full stop, in the original 
edition of tlio AcU;, at the end of paragrapii 4, v’ouid soom to indi- 
cate that the following paragrapli Vv'as not iiiteudod to be read as 
part of tlie preceding clause. 

In A. V, B> (i) ijic acting (Jinet Junti'-'C^-s relerence to sections 
of the Crimnuil Procedure Code to support tho argument that 
paragrai>hs 4 and 5 of -^oclion 17 form one ciause, is not so forcible 
as might at first sight appear, for It is quite evident that each of 
the provisos, in the sOCiions to wiiich lie rotors, has no meaning 
apart Irpm the clause immodialely preceding, « 

(1) (1S98) I. u li., 23 Bom., 4G0. (2) (1806) I. L, Ti,, 18 All, 375, 
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The Act very clearly shows that it saw no reason for delay in 
nullity decrees. Section 16 expressly provides that a decree for 
dissolution of marriage, passed by a High Court, should he nisi, 
and also provides for inteivention. Section 17 provide-, for inter- 
vention during a suit for dissolution in the Court of a District 
Judge. As there are no such provisions with regard to suits for 
nullity, it is evident that the Legislature intended that there need 
be no delay in the confirmation of decrees of nullity. 

And in reality there is no call for delay. The grounds for 
decrees of nullity are— fa; Impotenoy. (h) Consanguinity and 
affinity, (c) Lunacy and idiocy, (d) The existence at the lime 
of marriage of a former husband or wife. All these .are matters 
which are capable of direct proof at once, and are re.isons which 
existed st the time of the marriage. The reasons for dissolution 
are such as arise subsequent to tlie marriage, and arc acts of one 
or other party — and are less capable of proof than the reasons 
for nullity— and may be mere allegations, the result of collusion. 

The fact that English law, at the time the Act was passed, 
required no delay in decrees of nullity, would have led the Legis- 
lature to have made it very clear, had tlioy intended delay in 
nullity decrees in India. 

Nor can it be claimed that under section 7 of the Act, tlie 
present English Procedure should govern decrees of nullity out 
here; for section 7 only applies English law where the Act is 
silent — but section 20 taken with section 17 makes it very clear 
what tlie Legislature intended with regard to delay, viz. that it 
was necessary in regard to decrees of dissolution, but not in 
regard to decrees of nullity. 

Steaohby, O.J. — This i- a reference to tlie Court under 
section 9 of the Indian Divone .lot (IV of 1869), by the Dis- 
trict Judge of Agr.i, of a question arising in a suit for dissolution 
of marriage iiondmg in t lis C'ourt. The suit was brought by 
the husband as potitimer agaia»f li is wife, the respondent, and 
against a co-re&[)ondeut. in the course of the hearing, counsel 
for ihe co-respondent contended that the petition niu-t be dis- 
missed on iiie ground tluj ihe rc-.j)ondeiit h;ul never been 
lawfully married to the pciitioncr. It appears that the respon- 
dent had formerly goncllirocgh a '•eruuiony of mairiagc witii one 
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Elloy, Oa the 18th 1888^ she obtained a decree declaring 
that marriage mill and void in the Gonri of the Judicial Coramis- 
sioner of Oudh^ who, until the passing of section 42 of Act XX 
of 1890^ was ^GaDistrict Jndge/^ within the meaning of section 3, 
cl. 2 of the Indixii Divorce Act, for Oiidli. On the 7th 
December, 1888, the decree of nullity was conSrmed by this Court, 
which had jurisdiction over Oiidh under section 3, cL 1 of the 
Act. On the 21st December, 1888, the responlent was married 
to the present petitioner, 'fhe contention now raised by the 
counsel for the co-respondent is th\t under section 20, read with 
the proviso in section 17, the High Court was not competent to 
confirm the Judicial Commissioner’s decree of nullity until after 
six m>nths from, the pronouncing thereof; that the order of 
confirmation, having been made less than six months from the 
date of tile decree, mii4 be held to be illegal and vohl ; that, 
therefore, the decree must be treat vl as not having been v<alidly 
confirmed ; and that, consequently, the subsequent marriage of 
the I’espondent with the petitioner was also illegal, and oaimol 
be made the subject of a decree for dissolution of marriage. 
The District Judge has accordingly stayed the proceedings 
ponding a reference under section 9 of the question whether, 
having regard to the fact- just stated, the marriage sought to be 
dissolved was a valid marriage. 

There are two questions io be considered. The first is, 
whether tlie High Court’s decree of the 7tb December, 1888, 
was in contravention of section 20, road with section 17 of the 
Act. The ‘^ecoiid is whedier, if so, it follow^ that that decree 
was void and inoperative as a confirmation of the Judicial Com- 
missioner’s decree of the 28th July, 1888. In regard to the first 
point, reliance is placed on the decision of the High Court of 
Bombay ia A B (1). In that case no question arose as to the 
effect of a confirmation made by the High Court before the time, 
if any, prescribed by the Divorce Act. It was a submission by a 
District Judge of a decree for niiUity for confirmation under sec- 
tion 20, upon wlii*di the pctitioiior applitid to the High Court for 
immediate eoufirniafciou. The Court bold tha^ it could not 
confirm tnc decree before tlie expiration of six luonths from the 
(1) (1808) l. L. IL, 23 Horn,, 160. 
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pronoimciDg thereof^ and so rejected the application with leave to 
renew it when the six months’ period had expired. We liave 
fir^t to consider whether we agree with the eonstruotion placed 
by the Bombay High Gonri upon sections 17 and 20 of the Act. 
After tbe fullebt conshleration I am unable to agree with it. 
Seciion 20 provides that every decree of nullity of marriage 
made by a District Judge shall be subject to confirmation by the 
High Oourt^ and the provisions of section 17, clau':>es 1, 2, 3 and 
4 shall, mvMtis ^timtandis^ aiyply to ^noli decrees.” Section 17 
provides for the confirmation by the High Court of decrees for 
dissolution of marriage made by a District Judge. It con J^t-^ of 
six paragraphs. Toe fifth paragraph is as fullowa ; — Provided 
that no decree shall bo coiifirrnel under this section till after the 
expiration of such time, not les'> thin six mouths from the 
pronouncing thereof, as the High Court by general or special order 
from time to time directs.” If this fifth paragraph is the fifth 
clause” of scotion 17 within the moaning of section 20, then 
section 20 does not make it. applicable to decrees of nnllit} oi‘ 
marriage made by a District Judgf^, and such decrees, there f<»ro, 
need not wait for six months, but miy be conffrniod at once. If, 
though the fifth paragraph, it is to be regarded as tbe fourtli 
‘^clause” of section 17 within the meaning <»f sintion 20, then 
section 20 makes it applicable to docrecb of nullity of nnrriage, 
and such decrees, like decrees for dissolution of juarriago, cannot 
be confirmed till after the expiration of 4x months from the pro- 
nouncing thereof. 

Now the word clause” used in «!Octioii 20 is nowhere defined 
in the Act The paragraphs into which section 17 is divided are 
not numbered, and so far as the form of thr* sectinn is e<mcerned 
there is nothing to sugge-t that oji<‘ pai\.graph is more or less a 
clause” than anotlier, or that the fifth paragraph is not a clause. 
It is rather difficult to gather from the judgments in the Bombay 
case what the learned Jiidgo- coiiuderod to b'* tlie exact relation 
between the proviso and the other paragraphs of section 17. Mr, 
Justice Parsons siy-^; — The fifth paraginph in not, in my opinion, 
a clause of the section. It a proviso to the claase which precedes 
it, joined to It as printed in the (lovorumont of India (Legislative 
Department) edition 188*^ of the Acts, by a colon, and must be 
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considered to be a parfc and parcel of the foregoing clauses^ 
governing and controlling them^ and not forming itself a separate 
clause.” Mr. Justice Eanade says The proviso appears as a 
separate paragraph, but it is clear from its context that it cannot 
be read as a separate clause from paragraph 4, which it qualifies. 
It does not, as the preceding four paragraphs, or the succeeding 
sixth paragraph, relate to distinct subject-matters.” Mr. Justice 
Fulton holds that the proviso governs and forms part of the 
fourth danse.” Now if it is correct to say that the fifth para- 
graph is a proviso to the clause which precedes it ” and forms 
part of” that clause and cannot be read as separate from that 
clause, it seems contradictory to say, as Mr. Justice Parsons goes 
on to say, that it mu^t be considered to be a part and parcel of 
the foregoing clauses governing and controlling them.” Apart 
from this, it appears to me quite impossible to hold that the 
proviso merely forms part of the clause immediately preceding it. 
That clause relates only to cases in which the District Judge has, 
upon the direction of the High Court, made further inquiry or 
taken additional evidence. That is clearly shown by the word 
thereupon.” If the proviso merely formed part of that clause, 
it would follow that it did not apply to the far more numerous 
cases in which no further inquiry or additional evidence is required, 
and the result would be that, contrary to the obvious intention of 
section 17, the vast majority of decrees for dissolution of marriage 
might be confirmed at once. As then the proviso clearly applies 
to cases not falling within the preceding clause, it cannot merely 
form part of that clause ; and if it does not merely form pari of 
any one of the previous clauses, but governs and controls each, 
there can be no reason for not regarding it as itself a clause. 
Upon similar reasoning to thxt of the Bombay High Court, it 
would be logical to hold that paragraph 4 also was not a separate 
clause, as, notwithstanding the observation of Mr Justice Eanade 
to the contrary, it also dof‘s not relate to distinct subject-matters :” 
it is merely consequential to clause 3 ; and there is, in my opinion, 
more reason to hold that paragraph 4 forms part of clause 3, rmd 
18 therefore no* a separate clause, than to hold tLat the proviso 
forms part of clause 4. In regard to Mr. Justice Parsons’ argu- 
ment based on the colon at tlje end o^ paragraph 4, the Privy 
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made ab«ioliite by reason of collusion, or concealmeni of material 
facts I on the other land, a decree for nullity imdor section 18 is 
made absolate at once, and there i^ no provision for intervention. 
Again, in England in 1869 the same distinotioii obtained, and it 
was not until the pissing of the Matrimonial Causes Act, 1873, 
that decrees for diosoliUion and decrees of nullity vere assimilated 
in respect of confirmation and intervention. It cannot therefore 
be argued that there was in 1869 any a ‘priori probability or pre- 
sumption that because a decree tor dissolution made by a District 
Judge had to wai< foi confirmation for six months, tlierefore the 
Legislature consi<lered a similar delay as appropriate for the 
confirmation of decrees of nullity. Mr. Justice Ranade in con- 
nection with the Matrimonial (Jau^^es Act, 1873, relies on section 7 
of the Indian Divorce Act, which provides that ‘^'subject to the 
provisions contaned in tais Act, the High Courts and District 
Courts shall, m all suits and proceedings hereunder, act and give 
rtdiof oil priucipleb and rules which, in the opinion of the said 
Courts, are as nearl} as may be conformable to the principles and 
rules on which the Court for Divorce and Matrimonial causes in 
England lor tJie time being acts and gives relief.^^ In the first 
place, that section '^iibjed to ihe provisions contained in this 
Act.’^ This shows, I think, that the principles mentioned in the 
section are only applicable in the absence of expre&b provisions in 
the Act : they cinnot be applied to construe the provisions con- 
tained in the Act, ^iich as sections 17 and 20, or to extend or 
restricl the operations of those provisions. In Ahhott v, Abbott (I),, 
Mr. Jiisiicj Micpher-^on hdd that section 7 of the Divorce Act 
applies not to pointa of procedure, but to the general principles 
and rules on whicli the Court is to act and givt' relief.’^ Sections 
17 and 20 relate to points of procedure only. In A v, B 2), 
it \xm held by Sir CJiarles Fan\ n, C. J., and Mr. Ju^dee Tyabji, 
that the principles and rules referred to in section 7 weie not mere 
rules of procedure, such as the rules which regulate appeals : and 
I think that the bame may bo said in reference to the rules whioii 
regulate confirmation, especially when it is remeoaberei that in 
Bngknd there is nothing which precisely corresponds to the 
muttimahial ju^isdiotiou of a District Court iiiT India, or the 
(!) (1869) 4: K L. IL, 51. (2) (1S98) I. L. R., 22 Bom., 612. 
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disclosed iu the petition for declaration of nullity. It was 
properly seised of the casej which was duly transmitted to it by 
the Court of the Judicial Commi-^ionerj and notice of the date 
fixed for confirmation was duly served upon the partieSj of whom 
the petitioner was represented at the lieariiig by a pleader. There 
was no appeal to Her Majesty in Connoii from the decree of con- 
firmation, as there might have been under section 66. Since the 
High Court had jiiribdietion in tlie suit, it follows that it had 
jurisdiction to consider and (letennine every question of law or fact 
arising in the suit. Tuis would of courbS include any question of 
procedure, such as a quCbtion of the construction of bections 17 and 
20 of the Indian Divorce Act. To illustrate this, let us suppose that 
at the hearing either the petitioner or the respondent had formally 
taken the objection that an adjourumant was necessary, as under 
the proviso in section 17 the decree could not be confirmed until 
the six months^ period had expired. Siippo'^e further that, after 
full argument on the point, the Hign Court had taken a view 
of section 17 different from that e\ pressed in the Bombay 
case, and had confirmed the decree of the Juclicicd Commissioner 
accordingly. In such a case surely the Court would not only 
be competent but bound to decide the tpiesiion thus raised and 
argued. If competent to consider and doddo the question, it 
cannot be supposed that the Court was competent to decide it 
in one particular way only. This shows that even if the decision 
was eiToneoiib or irregular, the Court was neverthoiess competent 
to deliver it. If not, vliat is the alternative ? Could any Court, 
however subordinate, in any siib-equent suit, at any distance of 
time, treat the High Goiirfs decree as a nullity and the parties 
still husband and wife ? For instance, could a creditor successfully 
sue the former husband in a Small Can've Court for the price of 
necessaries supplied to the wife after the decree, on the ground 
that the decree was void, the High Court had taken an errone- 
ous view of the proviso in section 17 ? Again, after the High 
Courtis decree, could either of the parties re-marryiog bo prose- 
cuted for bigamy and the children of the subsequent marriage 
bo bold illegitimate? If those conclusions wouM be absurd 
whei^ tho High"^ Court decided the question of the construction 
of section 17 after argument, they must equally bo so in a case 
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or illcs^nlly, ineivly beoaiiso it is wrong in law or alleged to be 
in violation of snob nilo, of proeeanrc as those contained in sections 
1 d and Id of the Code. If so, then cl fortiori such a decree could 
nd be rogardel a- made ^vithout juris lietion for the purposes, not 
of direct but luerelv colliteial attack in a subseejuont suit. In 
Ho rduriiKil Jncjonaih v. Ardnvujal Sabkapathy Moodliar (1), 
a jiidgmeiit-eKditor vmght to maintain .an attachment on the pro- 
perty of hi.s del>tor wlio iiad previomly been adjudicated an insol- 
vent l>v the ]M,idri- Insolvent Court, and to resist a claim by the 
Offiei.d Assignee, under s'ctiou 278 of the Code, for the release 
of the property fr >m att vlunent, on the ground that the order of 
adjudication and the vesting order were null and void, and gave 
no title to the Olticial Assignee, inasmuch as the original petition 
to the Insolvent Court disclosed no act of insolvency on which an 
order of adjtidication could legally be passed nnder the Statute. 
I iudd that as the Madras Court was undoubtedly oompetont to 
deal with the petition, and was both competent and bound to 
consider whotlier the acts alleged in the petition constituted acts 
of insolvency within ihe meaning of the Statute, the order, oven 
if wrong in law, was not one which the Madras Court was not 
competent to deliver within the meaning of section 44 of the 
Evidence Act, and tliat therefore it could not be treited in colla- 
teral proceedings as null and void, but was conclusive of the 
insolvency and of the Official Assignee’s title. At pjgo 214 of 
the Report, I said : — “ Once recognize that a Court is competent 
to dei'ide a suit or a petition in insolvency or any other matter, 
and it follows that it is competent to decide all questions which 
arise in that matter, whether they are questions of fact or of law, 
and whether they appear on the face of the plaint or petition or 
arise subsequently. If it decides them wrongly, its decision may 
be subject to reversal on appeal or otherwise, but cannot be 
treated as a nullity.” The -amo principle is, I think, recognized 
in the judgment of Mr, Justice Knox and Mr. Justice Aifcman 
in Dwrga Pmscid v. Mahabir Prasad (2). The English, Indian 
and American authorities, collected in Mr. Hukm Ohand’s learned 
Treatise on the Law of Res Judicata, Chap. VII, ^sections 186, 
187, 189, 190 alid 192, establish that for* the purpose of showing 
<l) (1896) I. Ii. B.. 21 Bow., 206. (2) Weekly Notes, 1899, p, 199, 
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urn il after ide i'nad a^oonw •?/ h»* p ‘rs.;ik/: a-- is Ihxd 
^A>e:'n settf^l; iiut aa «»r '^r giviu-tM i./eio’'»‘ ili.r ioi! b'-eii done is 
*Aiot void. T'iO }div'Oiin Statuu} r-qniri'd the C'ourl io deLiy 
‘■'Mlie nf im ailmini'-t-rat »r% ‘>v guardian's sde oi' biml 

until the next term alter it ua- ina'lo. but r^tudi a sidt* is nut 
void b.'^causi* a];‘j)r''/\vd at lAe -tine lenj: or an <idjoiU’ned 
teruu*^ 

Tor these mason- I vrould tiU’^roa* tuu refomiiue by Haying 
that, in oiir U|iiiilon, the iiiirriago ob rm; re-p ) idout v-'ith the 
]>elili(uier wa^ n.u invalid I)}’ rea-->ii ol any vvaiit '.)i jurisdietihui 
iii tilt: Hig;l (/i> <r/s df';'T«‘e uf t sO 1 ih •< eiliboiN ISbS, 

J de.di ‘0 to TipCMl wl’.ni 3 si de/i at tlie ieMVJug, that the (Jourl 
is much iinlebied to }d r, ]hji\-‘r atal -M r. HmMbji, who appeared 
as avhie> curiui lor lln- co-i%,'.>]H)U«leiU und fne j>eiiii<>nor, 
respectivelyj for ihe a-sisiaue-* reiidered to ihv Ihmch lyy their 
very able arguEieni, 
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KkoX; J.— I fully concur both in the reasons and in the con- 
clusions arrived at by the learned Oiiicf Jubtioe, and have nothing 
further to add. 

BlaiBj J '—•I also entirely concur in the conoliisions arrived 
at by the leai’ued Chief Justice an! in the reasoning on wl oh 
those conclusions are based. I have only one addition to maKe 
It IS that, in my opinion, the jiidgm^mt of a Bench of this Court 
confirming the decree for nullit’^ of marriage is an authority on 
the question of law whether for the validity of such a couflrinmg 
order a delay of siv monihs is necessary. The Bench which 
implicitly decided that the six months^ delay imposed in cases of 
dissolution of marriage was not necessary in cases of nullity was 
a Bench similarly constituted to the present, and of co-ordinate 
authority; and, if not by strict law, by the comity of the Courts, 
the law m such a decision ought to bo taken as authorititive until 
(leclired to be erroneous by a Full Bench of the Court. J for- 
tioTi it was not open to an inferior Court to question the decidon 
of any Bench of this Court. It is impossible to draw the infer- 
ence which appears to be suggested by the District Judge that 
the matter was not consideiod and decided by the Bench of this 
Court which confirmed the decree of nullity. It was necessary 
as a foundation for the order whic h it made that it should have 
adjudicated on that question and decided th\t the six months’ 
delay was not in that case imposed by the law. Therefore on 
authority as well as on the reasoning set forth in det<iil in the 
learned Chief Justice’s judgment I would make tlie sime answer 
to this reference. 

Before Sir Arthur Sfraehe^, OmeJ Ju^ticei Mr. Ju&thee Knox^ Mr. 

Justice Blair, Mr. Justice Bauerji^ 3£i. Justice BurTcitf and Mr. Jus- 
tice Aihman 

BISHESHUE EIAL Am another (PEArxTirFs) v BAM SABUP 

(DirEWEANr) ^ 

Act 1^0. IV of 1882 (Transfer of JProjperiy AotJ, Section 83 — Mortyaye-— 
Furchme ly mortgagee at auction of portion of the mortgaged property 
-—JSffeot of such pur eh a so in reducing the mortgage debt. 

Wlien a moitgagct buys at auction tbe equity of iidemption ni a paifc of 
tbo moitgaged pioperty, suoh puicUabi, bas, in tbe absenco of fiaud, tbe efect 

* Second Appeal Ho. 231 of 1897 from a docioe of MiiiIyi Mubauiiuad 
Subordimte Judge of Agra, ditcd tiie 22iid Eecemfei, 1896, imms- 
iug of MauTviMubammad Ma Husain, Muusif of Agia^dated tbe 30th 

of June, 18m ® ’ 
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of dibcliaigiiig* and duat poifcioii cf tlic mortgi«*e dcbi was 

cliaigeibk on fclie pi op ity puicliased bj Inm, that is to say, a ijoitiou of tlie 
debt wbicli bcais ilie baine i itio to ibe wliole aioo iiit of the debt as tbo %aluc 
of tbe piop^iiy pitu basal btiii to ibt \alu( of tlic ’sviiolc of the jiop ity com- 
prised in tbo iiioitgige, Latli^^hdm Mamdas \ Jamnadas a^Jianlar Lai ( 1 ) 
f<dlo’\ed. Kaiid Kihhore “v, Maja Jlirriraj 8 ^gh ( 2 ), and Btmera Kuar \* 
JBliaffwanf Singh ( 3 \ and Clw me Lai \ A ici di Lc 7 ( 1 ), c-o ^sulcicd MaJia^ 
hifPeiShaed Sit gh ILecnegl tei IPaioah Az u it Alv jiA\en \ Jamalvif 
Bingh ( 0 ), and MalAah Bi igh \ Mist i Lai ( 7 ), it iciitd to 

The facts of the case are follows:-— BaLik Ram, the anceb* 
tor of the defendants; made a simple mortgage* for Rs. 1,000 hi 
favour of Jai Gopal, ihe plaiutitfs^ ancestor, on November Srd, 
1885. In 1803 the prop^rt} mortgage i wa^ advertised for sale 
in execution of a decree of one Kiinj Ikhaii and another, xls the 
amount of the decree of Knoj Boliari was onlv Rs. 1,155-1-9, only 
half of the property was sold by auction and it was purchased, 
on November 2Lst, 1893, by the piaiitifis for Rs, 1,500, At the 
time of the and ion sale an application \was made to notify the 
amount of the mortgage-money. Tlic plaintiffs, alleging that 
m they had purcliasecl only half of the property, one-half only of 
the mortgage-debt had been clis harged, brought a suit against the 
defendants cldimin 2 : that the reinxiiiing hilf ol the property in 
the hands of the defend ints w is liable for the other half of the 
mortgage-deiji; together with mrercst, and asking that that camount 
might be awarded to them and ui default of payment sale of that 
half of the property which remained with the defendants* The 
defendants objoeied that, the plaintiffs having purchased half of 
the px’operty, the whole hypothecation debt should be charged 
against that half. 

The first Court decreed the claim for a moiety of the princh 
ptil and dismisseil the claim for interest. The lower appellate 
Court allowed the appeal of the defendants, dismissing the suit 
ot the plaintifls on the ground that the proiiorty purchased by 
them was worth, approximately, Rs. 3,000, and that as they had 
purchased it for Rs. 1,500 only it must be taken that they 
purchased it for Rs, 1,500 plus Rs. 1,000, the mortgage-money 

(l) ( 1890 ) I. L. B , 22 Born., 304 . (4) (ISOO) 1 L, U , 19 All , 190 . 

( 3 ) (18971 I. li H., 20 All , 23 . ( 5 ) {iS 89 j 1 L H, 10 Oak , 0 S 2 . 

( 3 ) Wtildy HoUb, 1895 . p 1 . (b) ^ 1870 ) 13 Moo , I, A , 401 » 

( 7 ) H.-W. i\ II 0 . lU p., IS 07 , p 88 . ^ 
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due to and which Jiiorfg'ige was duly proclaimed at the time 
of flio bale of half the propeity^ 

Pandit with whom was Mimshi Earn Pmsad^ 

for the app._ilant. 

Where several parcels of property are jointly mortgaged to 
secure a morlg ge-debt^ in the absence of a contract to the contrary 
each parcel is jointly and seve rally liable for the whole debt due to 
the mortgagee. If one of these parcels is purchased by a person 
other than tlie morigagoo, it may be sold in execution of the decree 
obtained by the mortgagee on his mortgage. As between them- 
selves each parcel is liable to contribute rateably to the debt 
secured by the mortgage ( vide section 82 of Act IV of 1882). The 
parcel purchased by the stranger from the mortgagor as between 
it and other mortgaged parcels was liable to contribute its quota of 
the mortgage-debt apportioned according to the valuation of each 
of the mortgaged parcels and so was every other parcel mortgaged. 

If tlie whole of the mortgaged debt was recovered by sale of 
the parcel purchased by the stranger, the owner of this parcel 
could claim contribution from the owners of the other parcels 
for the sum recovered from it in excess of its proper quota, under 
section 82 of Act IV of 1882. 

If the mortgagee himself purchased one of the parcel as 
owner of the parcel purchased, he is bound to pay to himself the 
quota of the mortgage-debt for which the parcel in question is 
liable under the rule formulated in section 82 of Act IV of 1882. 
In such case there is a confluence of the estates of the mortgagor 
and the mortgagee in the same person, and to the extent of tlie 
« quota of the mortgage-debt, for which this property is liable, 
the mortgage is extinguished, the balance of the mortgage- 
debt being still recoverable by the mortgagee. The last para- 
graph of section 60 of Act No. IV of 1882 is based on the 
same principle. Where the mortgagee himself purchases a part 
of the mortgaged property, the remainder of the mortgaged 
property might be redeemed on payment of a proportionate part 
of the amount remaining due on a mortgage/’ These proposi- 
tions are supported by the following eases i — Nawab Amnat Ali 
Mhm V. Jawahir Singh (1), Mahtab Singh v. Mnri Lai (2)^ 
(l) (1870) U Moo., 1. A., iU, (2) P. H. C. Eep , 1867, p. 88^ 
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liesree v, Seth Rofihan Ltd (i)^ Sohha 8ah v. liidtrjeel (2), 
Ntdhoo Sahoo v, Laiah Ameer Glumd (3), Gossyen Luehmee 
Eiimin Foori v. Blcmm Singh E%rdg Nurain v. Sycd 
Ald'ioollah (5), Bisheshar Svngh v. Laih Singh (G), Lakhmidas 
Mamdas v. Jamnadae Shankar Lai (7), Flint w Howard (S). 

The Honorable Mr. Jnstieo Aikman referred to J/t^Aau/Ja/^ 
Kibhen Fcrlah Sakce Bahddoor v. L<dla ds and Coomar Singh 
Parmy (9), Slieonath Doss v, Jtmid Prosad Singh (iO). These 
cases support the app^iilanfs contention. A mortgagee purchas- 
ing a part of the mortgaged property at a pnbiic aiKtioa with tho 
leave of the Court ia exactly in the same position os a stranger 
purchaser. 

The rule laid down in Snmera Kitar v. Bhrfgwant Singh 
(11) is based on no principle. On thit> rule the irihiiity of each 
parcel of the property would depend fa) upon who the pur« 
cliaser is at the public auction, whether he is the mortgagee him- 
self or a stranger; (b) upon the fluctuations of the market at che 
sale of eacii parcel of the mortgaged property. 

In the case, say of a mortgage of ten parcels of property, the 
amouii for whi<]h the last parcel liable to the mortgagee, 
would fluctuate wills the prices fetched ))y each of the nine other 
parceK and upon tho piircliasor of tho parcel being the mort« 
gigco or a <^trangcr. T^e true rale is tho on which iLo lust 
paragraph of section GO and scefion <S2 of Act IV of lbS2 arc 
based. 

The principle upon which the ruling of the majority in the 
Full Bench in Hand Kiskore v. Rtja Harimj Singh (12) is 
ba&cd albO supports my case. 

The reason for tho rule I contend for is thus explained in 
N.-W. P. H. 0. Hep., 1873, at p. 150 

The reason of this is obvious, Th(‘ whole estate as to one 

portion of the properly has merged in the mortgigee, and the 

mortgagor, if conipeilcd to redeem by payment of tho whole debt, 

would have to sue the mortgagee for coiilribution afterwards 

(1) 1S.4V. P. n. C. Kep., 1 S70, p. 4. (7) (ISSG) I. L. R., 22 Vmn , 3UL 

(2) N,-W. l\ H. C. Bep., 1873, p. 148. (H) L. K , 1893, CL. D , Vol. 11, p. 5L 

(3) (1875) 15, B. L, li., 303. ( i) (1870) 2>) \V, B, 388. 

(4) (1879) 4^e. L. 11., 291. (10) (18SS) 1 L. 11, 16 C.il., 132. 

(5) (1878) L L E; 1, Oal„ 72 (Jl) Weekly NuUh, 3895, p. 1. 

((I) (1883) L L. E , 5 AIL, 257, (12) (J897) I. L, E , 20 All , 23, 
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“and thus by two suits between the same parties attain the 
“ result which, under the law as above interpreted, is now attained 
“ by one suit,” 

Pandit Madan Mohan Malaviya for the respondent. 

Banerji, J. — ^This appeal has arisen in a suit brought under 
section 88 of Act No. IV of 1882 for sale upon a mortgage, dated 
tlie 3rd of November, 1885. A moiety of the mortgaged property 
was sold by auction on 2lst of November, 1893, in execution of 
a simple decree for money hold by otlier creditors of the mortgagor, 
and was purchased by the mortgagee subject to the above mort- 
gage. The plaintiffs, who represent the mortgagee, seek in this 
suit to bring to sale the other moiety of the mortgaged property 
for recovery of a moiety of the amount due upon the mortgage. 
The Court of first instance made a decroo in favour of the plain- 
tiffs for one-half of the principal amount of the mortgage and 
dismissed the claim for interest. Upon the appeal of t!ie defend- 
ant, who represents the original mortgagor, the lower appellate 
Court dismissed the suit. The Court found that the market value 
of the moiety of the mortgaged property purchased by the mort- 
gagee, if sold as unincumbered property, was Rs. 3,000 ; that the 
price paid for it by the mortgagee was Rs. 1,500, and tliat the 
difference between those two sums was ecjual to the amount due 
upon the mortgage. The Court held that the purchase by the 
mortgagee had thus the effect of fully discharging the mortgage, 
and that the plaintiffs’ claim was not therefore maintainable. The 
correctness of this conclusion has been challenged in this second 
appeal, and it is contended tliat tho purchase of a moiety of the 
mortgaged property by tho mortgagee extinguished tho mortgage 
debt to the extent of one-half only, and not in its entirety. 

The view of the Court below is supported by the rulino' in 
SnmuTa Ktmr v. Bharjwant Sinyh (1). Having regard to that 
rnliug and certain observations contained in tlao judgments of my 
brother Blair and myself in the Full Bench case of Nand 

Ki.shoTe V. Maja Hariraj Singh (2), this case lias been referred 
to a Full Bench. 

In some of the earlier cases decided by this Court, it was held 
nat the mere fiaoUf the mortgagee buying a part of the mortgaged 
m WeeWy 1895, p, U (2) (I897) 1. 1,. 



ALLAirABAj) b-EPuri? 


VOL. XXU:} 


280 


property snhjoci to his inori^’jp^o liad tlic cffooi oi* tuitilly oxliii- 
giiiS'iiiig the morigTtgo. This view wis ui^.soahwl from in the 
lull Lendl ruling roferied to ;ibo\'o, iiiul ir w.ib held tluil -uch a 
ptirc!ia-,e nor neecssurily the elLct of inllv disduirging llic 
mortgugo,^’ To wiuifc exient tlio morlg igo should bo hold to have 
OGoji aisohurgoci l>y the purdia'e was nos decid'd in lliat oabc. 
ioai; rpicstioUj howevor, arisen in this appM-l, and is riio only ques- 
tion to bo detoniiined bj^ the Full Bonoh. 

It io urged on bcluilf of the appal laid- tiiat tlio pri(*o paid hj 
tile mortgagee for the portion of the mortgiged propc-rtv purehasod 
])y him is no^ in the absence of fraud, a material factor in 
d'atenuining the extenf of the mortgigo debt wluch L exsiiri’uisuc I 
by the purdiaso, and that in each case Iho auDiini l>v which tlie 
luorigagc del)! is i’cduced; is tluif. pojtion of ir f<n‘ whi.' h the 
property jmrdias.d was pro po riio uutedy liable. After careful 
eoirddera.tion I am of opinion that this coidontion is valid. 

WJion several parcels of jiropcrty aie mortgagal to seenro one 
debt, ovciy parcel is liable to llio mortgagoo for the whole amonut 
of the debt; but j^'hotwoen tliciusclvc- eiicli parcel is Jiabic; in the 
absence of a contract to the contrary, to coulributo to the dcl>t i]> 
Iho proportion wliich iis value bears to the value of tlic Vvdiolc 
properly comprised iu the mortgage This the rule ciuinciatcd 
in sO(3tion 82 of the Transfer of Properly Act, 1852. The pri- 
mary liability on cadi of -ovoral properties inolucled in a mort- 
gage being thus a proportionate slnirc of tlie mortgage debt, every 
person svbo purchases one of those properties incurs a Ii<d)ility to 
to that extent. Tlicro can be no doubt that if per-ous other than 
the mortgagee purchase different parcels of die mortgaged pro- 
perty, tlieir iiability, iuiter se^ is, as stated above, proportionate 
to the relative value of Ihe property purchased by cadi of them, 
and it is immaterial what }>rice was paid for it. If any such 
purchaser has to discharge tlio whole of the mortgage debt, lie 
is entitled to claim contribution from the owners of the remainder 
of the mortgaged property, and this right subsist even if the price 
of the parcel purchased by him was gros-sly inadequate, raid the 
dilTcreaec between that price and the aeiiul market value of tlm 
property was in excess, not only of the amount of the propor- 
iionate liabiliiy of the property, but also of the? whole amount 
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of the moi tg ige debt. For in ,t in-e, if three p avol. of property 
each of the vaiue of Es. 500, are njortgigocl to soenre a debt of 
Es. 300, each p ircel is liable for Es. 1 00. If one of thorn be pur- 
chased at auction for Rs. 50 and the purchaser be compelled to 
disehaigc the mortgage, iie would be entitled to cl dm from the 
mortgagor or pir hisor', of the other two parcels Es. 200, the 
amount for whieh those parcoE averc liable, although lie himself 
benefited immensely by hi, purchase. The above is no doubt an 
extreme case, but it is not one which is adiolly iuoonccivabie. In 
such a case the price paid by the purchaser is never taken into 
account, and it 1ms never been held that a ly equities exist as 
between him and the mortgagor or the pnrcliasers of the remain- 
iler of the mortgaged property. Upon this point there is no 
controversy. 

Foes the case become different if the purchaser of a part of 
the mortgaged property be the mortgagee himself? When be 
buys a portion of that property, the rights of the mortgagee and 
1 e mortgagor, as i ogards tlio portion purchased, become vested 
m the same pci sou, and the result is that a part of the mortgage 
debt IS wiped out by reason of this fusion of interest, and | the 
balance ouly is re overablo from the remaindei of the mortg'gevl 
piopei ty. I( IS in oonsequeiieo of this confluence of interests ami 
1 1 C discliaige of a portion of the mortgage debt, that upon the 
mortgagee purchasing a jiart of the pro])crLy, the integrity of the 
mortgage is broken up, ami the mortgagee is not allowed to 
recover the V hole amount of the debt from the remainder of the 
property. As has boon alroacV &bdtd, e.ich parcel of the nior.- 
guged property is liable for the debt lateably to its value. There- 
ore av hen the lights of the mortgagee and the mortgagor become 

stedm the wmo person, only so much of thoMlebt can be hold 

to have been discharged as was proportionate to the value of the 
Woperty m respect „f which the confluence of rights takes place. 

oas^ ofT"''? between the 

mTrtf by a stranger and that of a purchase by the 

redfm .^^benthe mortgagee buys at auction the equity of 

property, all that the 
^ remainder of the 

mortgaged property can claim is, that he should not be placed hi 



VOL. xxti.] AITAIIABM) 29 J 

a worse position tljan that iji wliieli ho wjiikl have been harl the 
^ poiohaso been made by an out“.ider ; that to say^ that the pro- 
perty in his hands should not be reii Icred liable for a larger 
amount than the sum ^vith vliich it would have been chargeable 
in the case of a purolia'^o by i stranger. In the litter case^ if the 
mortgagor or other owner were ciinp Ihd to discharge the whole 
of the debt he would be entif ed to contribution from the pur- 
chaser rateably to the value of tlie property purchased by liiin, 
lyi the case of a purchase by the mortgagee there appears to ])c 
no reason why the mortgagor or his representative should be 
allow^ed anything beyond a right to h ive his liability redn(*e I 
to the same extent as in the ease of a purchase by an outsider, and 
this seems to be the only equity to whi<h lie is entitle]. It has 
been held by the PiivyCoiimil m MaJuthbi^ Pershai! Biivjh w 
MacnagMen (1), that a mortgagee wdiu buys the inoitgagod pro- 
perty at auction with the leave of the Court is not a tiustee for 
the mortgagor, and is in the same p3sition as any independent 
purchaser. As agai isi the mortgagee, therefore, no higher equity 
exists in this respect in favour of the mortgagor than tint whi'di 
exists against any other purcluser. These consideration-^ were 
overlooked in the ease of Suniera v. Bhagwant (2j, and in my 
judgment'^ in Ch^bnmfj Lai v. Aaa^idi Lai (3), and Hand Ktshore 
V. Maja Harirtfj Smgk (1). When the mortgagee buys at 
auction the equity of redemption in a part of the mortgiged pro- 
perty for a gtos^Iy inadequate value, it no doubt appears at fir4 
sight that an injniy has been done to the mortgag<jr, and that the 
mortgagee has taken advantage of his po'aiiion- Tliai was the 
case in Swmra'w Bhagivant (2). But where no fraud has been 
perpetrated and no undue advantage has been taken by the mort- 
gagec; and he has purchased the equity of redemption in good 
faith, like any other independent purchaser, there is obviously no 
reason for placing him in a worse position than any other purchaser. 

In Nawah Aomat Ali Khan v. Jaivahtr Singh {5?, where 
the mortgagee had purcha'^ed a part of the mortgaged pro- 
perty, their Lordships of the Privy Council observed that the 
proportion of the debt chargeable on each village ought to vary 

(1) (1S80) I. L 1%, iO Cali* , Gsa. (3) (18%) T L E , m All , lOG, 

(2) Wt^ijkly Kotus, 1805, p 1. (1) (1807) L L. E *20 AU., 23 

(5) (18?0) IS Moo , 1. A , 401. 
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aeeoi'ding to i lie actual value of Ibc village^ and ilie plaintiff 
in that case was allowed to redeom the village Hossoinpore pur- 
chased by him upon payment of the proportion of the mort- 
gage debt thus chargeable on his village. The actual value paid 
by the mortgagee for the villages purchased by him was not 
taken into account. 

In Mahtah Singh v. MisH Lai (1)^ this Court held in a case 
similar to the case cited above that each purchaser^ including the 
mortgagee^ had bought subject to a proportionate share of the 
burden/’ and that the plaintiff was entitled to redeem the village 
purchased by him on payment of such portion of the mortgage 
debt as is proportionate to the relative value of the mortgaged 
properties.” 

The case which most resembles the present is that otLakhmi^- 
das Itamdas v. Jamnadas Shankar Lai (2). In that case three 
properties were mortgaged to the plaintiff for Es. DO. In execu- 
tion of a simple decree for mon'^y the equity of redemption in 
one of those properties^ namely^ a iiouse^ was sold by auction and 
purchased by the plaintiff-mortgagee for Rs. 2-2. He sold it to 
one Francis for Es. 100, and subsequently brought his suit to 
recover Rs. 90, the whole of his mortgage money, by sale of the 
two remaining properties. The suit was dismissed by the Court 
of first instancoj on the ground that the plaintiff had realized 
Es. 100 by the sale of the property purchased by him, and that 
therefore nothing was duo. Parran, C, J., held that the plain- 
tiff, when he purchased tlio equity of redemption in the house, 
purchased it subject to its due proportion of the mortgage debt. 
That portion of the mortgage debt thus ceased to exist, and the 
^^plaintiff’s right as mortgagee to recover the money secured by 
<^his morgtage was reduced to that extent. What proportion of 
the mortgage debt was thus wiped out depends upon the pro- 
portion of the value of the house to the value of the rest of the 
mortgaged properties.” This is an instructive case, and shows 
that the price paid by the mortgagee is not to be taken into 
account in determining the extent of the mortgage debt discharged 
by the purchase made by the mortgagee. Upon further consider- 
I am of^opimou that the rule laid down by the Bombay 
P) E* % a p. 88. (3) (1800) I. L. E., m Bom., SOL 
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Hiuii CcH’rf is liio Inie rnkj ami fliai wlion l!ir* norfi.mf^eo bays 
ai auction fbc cff niy of rcdeoaptioii in a port of Ihe morbar^ul 
property^ neb parclio'^e Las^ in the absenoo of fiMod^ the effoew 
of cli‘='oljaF 4 iii|}^ and cxi;n 5 .^uiaLlni;’ tbat purthii of tbc mortgoge- 
debt vdiicli vas cbrtryeiblo on the properly pr rJia^ed by IiIlIj 
fbat is to sayj a portion of tLo debt T\liidi bear the ^raiiC ratio 
to ilie wliole aiooant of tiv'^ debt that the value of the pioperty 
piirciiased bears to wiiue of tLe whole of tbe proporl v cub- 
prised in the mortgage. It is not nece sary to =^iy Li this 
whcllicr the same re-'uit will ensuo if the purchase by the mori- 
gageo is made under a private couiraet with the mortgagor aiitl 
not at auction. 

The learned vakil for the respondent referred to the rnlliigs 
in GoJcaldas v, Ptiran Mai (l)j ami v. Tam Frifsznna 
(2), and section 00 of the Indian Trnsls Act. Tiio first case has 
iio bearing upon the qiic'^tion before ns, and, having regu’d to the 
decision of the Privy Couneil in Mahahik^ Pemhad 8!n;jlt v, 
Ilaenaghten (3), the argunieut based on the other ruling and on 
section 00 cannot prevail. 

As the mortgagee in tlii- ease pnri*ha*-ed a moHy of the morf- 
gaged property, the ni jrlgr g ‘ (1J>1 be aine o*'- tiimt to the extent of 
a inoic'ty only, an! tim pLiiatifib weie entiiljd to nnnjvcr the 
other moiety by the sde of the remain ler of the raortgag<"‘1 
property. The Court of first instance granbd them a decree for a 
half of the principal mortgage amount. The plaiatiiib submiUed 
to that decree and did not appeal. They arc not therefore 
entitled Co a decree for a larger amount Him that decreed to 
them by the fiitoi Court. Tije result iliat I wouk! allow this 
appeal with costs, set asi<le the deeree of the Court below with 
costs, and restore the decree of the Court of fust instance. 

StExIOIIEY; C. J. — I concur in lli<‘ judgmeiii of my brother 
EanorjL 

Khox, J.— I also concur. 

Beaie, J. — also concur. 

BubIvITT, J.— I am of the same opinion. 

Aikmax, J,~I also concur in the judgment of my brother 

Baiiorji. ^ Apppcd dcGreaL 

(I) (188I-) b h. R , lOOA’ . K).^5. (3) (1^85) 1. hMl U Ciir . W 
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JSe/ore S%r Arthur Birachey^ Knight, Chief micl Jfn ifmtice 

Kanerji, 

ISIIBI PRASAD SINGH (Plaintipp) LAIiLI JAS KUNWAR akb 
anotheb (Depknbants).*^ 

DALLI JAS KXJNWAE and akotheb (BErENDANTs) ISIIEI PRASAD 
SINOII (PLAiNTirr) 

Act K’o* I of 1873 (Indian Kmdence Aob,) seoHons OS and dO^^Kresumptiou 
as to ancient docwne}its-~^Dcsiruction of original^P resuMp>tt>on applied 
to certified eopy^-^MegiUation So. ZXI of 1802, &ection 37 — Zisduahifie d 
propriGtoT’-^JProcednre preliminary to tahii g estate undir the Court 
of Wards — Procedure prefer thed ly the regidation to he siriotty 
followed,. 

Meld that the jji’osmnption allowed by section 00 of the Indian Evidence 
Act, 1873, may be applied where the original of a document sought to be 
proved has been destroyed and only secondary evidence of its contents in the 
shape of a ceitilied copy i-a avaUable. Khetter CImnder Mooherjee v. Khetter 
Fanl Breeteruino (1) ioIlo;\Ld, 

The procedure prescribed by Rcj;ulation No. LIl of 1803 for disqualifying 
pi'oprietors and taking their estates u idcr the Cou'*'t of Wards must be 
strictly followed in order that the aisnbilitb s incident to the status of a 
discpuilified proprietor may ensue. Mohum/mid Zahoor AH Khan v. Mns* 
simat ThaJeoorani KrJia Koet (3) rciemd to. It is incumheut therefore 
upon one seeking to dispiilc an adoption on the ground that the person 
lualdiig it was a di apialilied proprietor’’ to show tliat all the xn’oecdure 
necessary to make such person a disqualified proprietor was carried out 
according to law. 

The facts of this ca^e^ so far as they are necessary for the 
purposes of this report, a]>pear from the judgment of the Court* 
Pandit Moti Lai, for the appellant in No. 127, respondent 
In No. 129. 

Mr. D. N. Bmierjif Pandit Similar Lai and Babii Jogindro 
JSfaih Ohatidhrij for the respondents in No. 127, appellants in 
No. 129. 

Strachby, C^ J., and Banebji, J."The plaintiff in this case 
claiming to he the nearest reversioner to the estate of Thakur 
Chatnrhhuj Singh, deceased, sues for declaratory relief in respect 
of certain acts done by Thakiirain Mahtab Kunwar, widow of 

*Eirst App-al N 03 . 139 and 337 of 1898 from a dccn'c of Maulvi Muliam- 
Ila«au, BiihordiuaW Judge of Maiui>un, dated Uie 21st I'ebnmry 

hi 880, S. C, e ( 2 ) (1807) 11 Mw., I, A., 10 8. 
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UliutCii'blnij, fjy LcJli Jr:j KinwcDr, lii • r, ]>y tbc 

'^Gcond dcfcuilant ‘I’hakur Si«>2h. Tl^.o «act£ complained 

uf arc 

(1) atranc'Ibi; nvido nUom liio your iS50 ]>r l;io U'idow ^^lahtal) 

Kuinvar of two viilago^ !5Glon;:-in3; t? the Kolia c-tale left by 
€^Iuitiir])hn jj namely, Ajai’^par Kab-lnuili liiid A^IinvKlinir Maclboj 
ill favour of lier d.iUAALOr; ll:c Lai li Jlv-- Kniiwar ; 

(2) a transfer made by Lalli Jtv-: Kuiuwir cu ilis ISlh J’ob- 
niary, 1876, duriuj.-; the llfji’mo of rdaAiiib Kunwa.r, of Ilia sreme 
two villages, in favoiir (?!* alohin-ioi I*LiUiW\ar, ilio <l‘iLO.i?od wife 
of the .-’ocoiKl d'dlaidaiu, w!io i-i iu po-.-o .^ion of iliOiii by iabor- 
itunee from her ; 

(!]) an curry obiidem>l by L-.Vd X-mwe.r lu'ior IMalitafi 
Kiinwar’- death ?:i Ib'd?, of u-a* oamo lu die revoiiue 

rocord"? in respect of ("^-'o clhe;’ o: the Koda cAafo, r!a:')o]y, 

Khairgaih and Konoi’j up.-ra tko t'ftegatioa that tliey fu’uiod part 
of her siridhan ; 

(d) a denial by i!m defr-ivlant • in flieb' wriUen -bdomom's |i]c/| 
on the 23r(] Angnd, IS02, i:i a suit !)ro:;;. 4 bl bv lh(‘ presenf pLtiii- 
tiif in iho Court oi'iUo ry<ibor‘ii:nn*- Jiab: ' of .Vgra, ofrla) plai'diifbs 
ftfle as next revcr-^Ioruirv !i«/:r .»;‘r’l};Aav:.’rij to ‘-rw .wd to the Ki>tht 
estate us a!)-olnb‘ owner a.':ei t.bc ooaib oi* C-nii rbi- KujiWtiiv 

The roliois (biio-oil ?;y tl :0 obdriil? jot- 

(1) A de^.la rai ion rhat lea the n.-xt rcvcrvicuiry heir oi' 
Chabirl.hnj Singli in .aspe-it of the wliolo Kolb? cfJarc, 

(2) A do'‘].jLrai:o^-j t: at Tn-'^ trnr/' (br Ijy Uabiu]? jCimwar in 
favour of Lain Jas Kunwar ci‘ dijaibpnr liakhauli and Ahmad- 
pur Madlui was void and inoparativo a£ ug;unsl (ho plaint-iff 
beyond the Iife-!imo of Lalii Jtr: Kuirwao/. 

(3) A deebinuion ihvl the four village' rramol i«i the ])]aini 

are not the of Lalli Knnwar, and lliat she has no 

right to make a trim -.for of I hom bcyoml lier lifO'-iutcTOSt. 

The defendant'! raised vurioUvS p!c:is, for i he most part of a 
leclniioal oharaoter, and tj two of which it U unnecessary to 
refer* Their main pleas were (1) that the plaintiir v/as not the 
nearest rovtivsioiuiry heir of Cliaturbhtij Singh, and was therefore 
not entities to I>ring the suit ; (2) that, 5 ii ^iny evout, the first 
prn,yer of the plaint for declaration of his reversionary title was 
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not maintainable ; (S) that the suit was barred by limitation 5 and 
( 1 ) that the four villagc-j named in the plaint formed part of thu 
defendant Lalli Jas Kimwar’s st^'idhem^ 

The Court belov\r lias held, first, that the first prayer of the 
plaint must be refused on the ground that no suit would lie for 
such a declaration as prayed therein ; secondly, that the second 
prayer of the plaint was barred by Art, 125 ofthesecond schedule 
•of the Limitation Act, 1877 ; thirdly, that the villages Ajaibpur 
Kakhaiili and Ahmadpiir Biadha were given to Ijalli Jas 
Kiinwar on her marriage as dowry, and therefore constitute her 
stridhan fourthly, tliat as regards all the properties left by Cha« 
turbhuj Singh other than Aliinadpur Madlia and Ajaibpur Rak- 
haiili, the plaintiff was entitled to the declaration claimed in the 
third prayer of the plaint, namely, that Lalli Jas Kimwar bad 
only a lifc-intere«t and not any alienable absolute interest. The 
rest of the claim was dismissed. From this decision both parties 
have appealed, and we have hcaid the two appeaU together. 
First appeal No. 127 of 189S is the appeal of the plaintiff. First 
appeal No. 120 of 1893 is the appeal of the dcreaclaals. Both 
appeals may be disposed of in one judgment. 

As regards the first poini, the Court below apparently holds 
that the plaintiff lu^, during the lifetime of Lalli Jas Kimwar, 
only a contingent interest as reversioner, and not a vested interest 
Buflicient to support a suit for a declaration under sootiou 42 of 
the Specific Relief Act, 1877. In support of this view the Sub- 
ordinate' Judge refur io IlionshuUb Kcrain y, Ishri Did Koer 
( 1 ) and Greeman Singh v. Walmri Lall Singh (2). In the view 
which wo take of the fU'-o, it is not necessary for us to decide or 
discuss this point. It is diflicalt to say upon what grounds th© 
Subordinate Julgo has made the doclaration contained in the 
decree as to the villages left by Clratiirbluij Singh other than 
tlio^o mentioned in the plaint. It is clear from the plaint that 
Iho^'C other village'^ were only ineliided in the suit in roference 
to the first prayer which the Court below has disallowed. No 
cause of action is diselosod by tlio plaint in reference to those 
other villages eitlicr as regards the alienations mentioned in 
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pravtgr.'iplis (4) tuvl (G) (.‘■‘s to vrliicli Gio i^nit Ilu sll'r.mlsoOil 
as timfi-barrod), or as the alleL.ai ion as to ^ the 

plainUif not alleging liiai Lalii Jat! Kuii\wir r:V‘?r daimc I as her 
any villages ))esitle- Iho villages iia.nnd in i!ifi plaint or 
la paragrapli (IS) of- llio verii len sialciacnf, IJifon l];o viovV laLcu 
by ihc Suboulinaic Judge ir ap|'»o.irf lo n- lhat lie on^dut io IjavC 
illsmi.ssod the suit, exoepl to Pne cxiGiu oi* a dc'dayalion tliat the 
villages Khairgarli and iNoner wore not tlic of Lalii 

Jas Kim war. 

In the argument of tlr'-sc appoaJs, a" in ilic Cunrr below, tlic 
mnia question dij:,^*ns'-.e-I Inis ])oon wln^lher liiO is flio 

nea.1‘04 reversioner lo llic odafo s>f ClnLinrbiinj Singh -o as to 
entitle him to maintain <i declaratory suit impeacliing the a*4s of 
the willow and the da-rgliicr, irhcre < an i)e no question, liavitig 
regard to the rttlings of tlioir Lordshijis of the Privy Couneil, 
that if he eanoot show this the whole suit mast fail. In the phiml 
be claims that lie sUinds in tliat relation to Clialttrbhnj Singh by 
virtue of two adoptions, — first, an adoption of liis lather Ilai’ 
Narain Singh, secondly, an adoptiem oi* (‘ItaUirbljuj Singli hiia«-u;‘]f. 
lie fiu'dior coutends ilntt, even il’ iieiiher of those adoptions is 
] 1 old ] moved, lie i'-.- siili, with relcrein,e to the gi'iiealogica) taidc 
annexed to the plaint, tlie neared, rever-ioner to tlie estate oJ' 
Chnlurblnij Singh, 

In riiply to iho the defendants iti t]:cir wTiiteii ^atomenis 
deny both adopthnn, deny tlio g(‘aea]<igical i.dJc asserted )>y iho 
plalnliir, and sot up a diri'ercnt genealogical ta)>!o of ihcircwm 
3i is, of <'onrS'^, fh.r ilio plainlitf to ju’ovo llio adoptions and lIic 
genealogical tabic upmh wdiicli liho tiilc to sue as nearest rever- 
sioner is biwed. 

To explain tlie plaintiiT’s ease as to the relation in w'hicli lie 
.stands to C’haturLhnj Singli. we may for tlio present a-sumo tlio 
oorrectne'^.s of the gonoaiogical table found lo be correct by the 
Subordinate Judge, and printed in his judgment at page 45 of iho 
paper book, and wdiiili does not entirely adopt eillier the pedigroo 
sot ii]> by the idaintiir or that set ii]) by the defendants. 
According to the phiintilf, ChaturblmJ Bingh, who was the son of 
.Bhnp Singh Ilarkishen Das^ braiudt of iho family, was 
adopted to Sundar Singh in ihc bi'ancli of Ibija Kam. brother of 
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irark].4neii D by SuikLu* Siugb’s widow, At Ivuiuvar, about Oie 
yoar 183]. Tic further alieges that his own fathoi', liar Naraiii 
Singh, also in the branch of Ilarkislieil Das, was adopted to 
Bhagwaii Singh, a member of Eaja Eam^s branch, by Bliagwaii 
Singh^s widow, Dhan K^unwar, in 1829. If both these adoptions 
are proved, the result would ])c to make Chaturbhiij Singh and 
liar xsarain Singh, the grandson and great-grandson respectively 
of two brothers Kishen Singh and Jawalur Singh, grandsons of 
Raja Ram, brother of irarkislicn Dab. As there are admittedly 
no other poisons living who are descended from Kishen Singh or 
Jaw’ahir Singh it follows that the plaintiff, as the son of liar 
Narain Singh, would be the neatest reversioner to ChatiirbhuJ 
Singh, who'-e widow, Mahtab Kunwar, made the alienation first 
eomplalnodof in the plaint, and whoso danghier, the first defend* 
ant, Lain Jas Knnwar, is in passcs«5ion of the bulk of the estate. 
As already staled, however, the plaintiff furtlier contends that 
even if neither ad)ption is proved, there would still bo no nearer 
reversioner than himself to UhalurbhiiJ Singli, and that, thcrc^ 
fore, hib declaratory suit would still be maintainable. lie seeks 
io prove this by the genealogical table annexed to the plaint. 
One of the resiieets in which that table differs from the table 
accepted as correct by the Subordinate Judge is that the plaintiff 
denies that Pahar Singh was a son of ITarkislien Das, and 
eon‘^crjuently denies the relationship of Cliatorbhnj Singh of all 
the de^-cendaiits of Pahar Singh. If, as the defendants contend, 
and as the Siiborliiiate Judge finds, Pahar Singh was a son of 
Ilarkishea Das, thcii admittedly there arc several persons who 
would be nearer revcrsioncis than the plaintiff to Chatnrbbnj 
Singh I for instance, the grandsons of Arjun Singh, son of Pahar 
Singh, and the second defendant Umrao Singh, who is the great* 
grand'-on of Pahar Singh’s son Madho Singli. 

ihe defendants contend that Har Narain was descended, not 
as alleged by the piaintlfl; from Mandhata, a sou of Harkishen 
Das, but from Sartaj Singh, an uncle of Harkishen Das, and that 
Mandhata died childless. The result of that would be that the 
plaintiff would be much more distantly related to Chatiirbhuj 
mp^ than several other persons. Wo need ouFy say that the 
C^nirt below has found that Har Narain was, as the plaintiff 
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asscrtSj dcscenJed from Maiidnaia.^ ami \ha\ ii’-' to llii-; wo '=iec- rso 
rensoU t<) disagree ilio deei^doii whioh ha-' iiardly been di — 
puted in the ai^peal before us. The defoiulants niso eonlund 
that Ilni’kishen Da- Iiad a brollior I.LiiiM\uiij %vliose clebcemlaxit- 
would also be nearer to C‘*iat«irbloij ):Lngh lljaii the luaintuf. In 
ilio view we take of I'he it ir in-t ncvcs-ary loi us to 

deckle that ])oiau 

The rebuilt of Ibe.'C opisosing eeuitonti ui- may be sliorfij .-hrieil 
tiiiift. If the puinlilf sueeoodi ui proving Ixitli the a(h/p{i;)a- 
alleged by him; lie e-taldi'shes lik. po-nfioii as iUc neai’est revor- 
bioner to Ciialarbliiij Bingh, If lie proven die ud«'p{ioii of Ibir 
Narain Singli only, Llio -/nit mud iWilj u in llei.1 ea ^e ihe pUiiidilf; 
having pa-sed by reason of i]\o utlopnou out of Ilarki-hotf'- 
branch into tbiit of Ilaja thmn v/ould m>l ho iho noiia-t rever- 
sioner to ClijUrirbiiuj Singli in the presence of other pcT.-ons 
admittedly living in the hraiieh oi ilarki-hen Da's iumseir io 
which Cliaturbhuj belongcde If tlie pliintilf p*rovc*> the adopt ioii 
of Ciiaturbhuj oulj; lie cjin only suci.*eed it* ihihar Shigh wa^ not 
SI son of Ilarkisheii Das, foi; if he thou, as staLcd above, 
bcvcrai of the do'scendani-. of ikdiar Sleigh would nearer to* 
(diaturWiuj Singh than the |)uiiuiitf. If tlie jilalntilf prove". 
3icithcr <.)f the adopt ioin'; t lien lie cu\ only siiccoa I b} proving 
tliai Dakar Singli wa^ not a son <:d II irici-lien Da-. 

We will coiidder in turn ciicli of the two alleged adopt iojis™ 
and first that of liar Kurain Siiiglu The Suliordinaie Judge, 
after a very full statement of tlic evidence bearing on that adop- 
tion; (;amc to the coiieluslou that it wa- proved to luxve Liken 
place in fact; and also that it was a ^uilid adoption in law. So 
far as the fact of the adopiioii is conceri\cd; we have arrived at 
the conclusion that we ought not to dift&onl from the Siibordtiuato 
Jiidgo^s finding; which is confirmed by materials which were not 
before the Court belowL The earliest documents bearing on the 
question arc a group of ihroc purporting to date from about the 
time of adoption ilsclfi The first is an agreement purporting to 
f)e executed by Dhan Kiiinvar; and Ijearing lier seal; on the 2iul 
December, 1829. It siales that slie has ibr ilie presorvatiou of 
the estate a<.l(^)Lc(l as her son liar NaraiU; hon ofSarup Singh, 
nn<! adds ilmi do«*iLmviii ha b<‘cn wndPcif by way of an. 
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agrecmonf aiul of a deed of adoption. Tho second is a docutnent, 
dated 3rd Docombor, 182'), by wliieli Sarup Singh, the n.atural 
father of Ilai Narain Singh, states tliat he lias of his own accord 
given his son Ilav Narain Singh to Dhan Kimwar, and that she 
of her own free will adopted the said sou as her own, and made 
him a substitute for a real son in connection with the estate 
of her deceased husband. The third is an agreement, dated the 
11th December, 1820, purporting to bo cvecufcod by Ganga 
Kimwar, widow ot a cousin of Bhagvvan Singh, the husband of 
Dhan Kuuwai, sotting forth the adoption of liar Narain Singh, 
and stating in substance that she also has put Har Karain Singh 
in possession of the entire estate in her possession and made him 
owner thereof. The two first documents bear t'ac seal of a Kazi, 
and the attestations of numerous witnesses, zamindars and others. 
All three documents obviously are of great age, and it has not 
been disputed that they were produced from proper custody. 
Apart from the geucr il evidence contesting the adoption of Har 
Narain Singh, no serious argument was addrosse 1 to us to show 
that these document woio not genuine. Wo agree with the Sub- 
orclinate Judge in accepting them as genuine, and we base this 
conclusion partly on the absence of suspicious circumstances 
in the documents themselvo^, and partly on the corroboration 
which, in our opinion, they derive from other documents to which 
wo shall presently refer. The first pieoo of corroborative evi- 
^nce is an order passed by the Collector of the Shahabad 
District, on the 3rcl Docemher, 1821, that is, on the day following 
that on which tho instrument executed by Dhan Kimwar pur- 
])orts to have been made. The order recites that Dhan Kunwar, 
widow of Thakur Bhagwan Singh, intends to adopt the son of 
Thaktir Sarup Singh, and that as the ilaka is, by sanction of the 
Commissioner, under the Court of Wards, she had, under section 
0 ^ regulation No. LII of 1803, no authority to make the 
adoption without tho sanction of tho Court of Wards, Tho 
order goes on to direct that a copy of the proceedings should bo 
wnt to t^ Magistrate of the Etawah District, in which the lady 

Mttsammat from adopting 
of the Thakur aforesaid ; that a parwauA-bo sent to the 
..ihakurain aforesaid qpntainmg the aforesaid- particulars ; and 
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^^L’hrit a parwr/: ■“ al-o t: jlLirilvi lluhiu^nnari Kazi of 

"‘pargana Foro/ -‘.I:;'-"], pri^veniing !ji;n from afirang liie s-eal to tLe 
ofcriit, 6 : .f- r-i aie rooaesL of ihe albresaid 
Mu-amaj iL.*” J,.t' tA'-^ b_:;rr»g oi tbc r-prr 3 ^i aohiiiteJ tlu’s 

document in ‘’vi.len s f -ipplrr-Lui jn of tlio ooiendant-, 

under sec ;g ; "lb', c " ir , Cole /or t’m re.-- m.; ?t‘U“d *11 our order 
of adnii^doo, i .r '■? ihori Tio C/oIlrot«u* liad to ask vLe 
Magistrate (r^ y-- ^tui i'»c mlopiion. or io 1 irbid the I'Inra lO affix 
the sealj, it •uoiild be dii'-onlt to ny, arc i. l- u no 000 > ary to 
discuss, '.ihe (V/ikc.,er. c- .. Ofii' o? of iLc Court Vfiudss 

%\oui’i iivi dciilft «:-‘na';der .h sis oilhfti cluCv t:) v,arn Dliaii 
Kiunvar ao.dcs* m JcId^ an adopbou 'r idiom t-je nct’on 01 fte 
Court of W .V.’!-, wld<fu he ludkoed to no rr^paircd.. The docu- 
ment is of i'Ojt ;rta;u.o Ihai. the Collector then treated 

Diiaii Ra'i'v. ’r - ; oiiT/' upTiti'ie tlio unrn'^dnuo adoption of liar 
Karaiii Sinu'Iu h'herc i". on tlio record a doeiimerjtj dated loth 
Dee( 3 UiJjcr, iSi'b dc-onbel at^ upplfciiion of Jugnl KhhoiCj 
^^Sa; 5 aY.'ah ialidi Xaf'Jii, etef’, upon whu h iliereCan ordu datfut 
the ITtli J)e< < nfoerj IS’ 29 , Ik tiie Coilottor, dirooilng that a loiter 
he wrihci (c tUa mMnln'uv, of the Court of Uh-rds The report 
set- foi’th. upon h • n.'-a} inhjruniti m, the' Dluiu Kuriv-a,r Lad 
iuioptod i h»\Y H'iiO'O o-e/iou-fy an>'»vor- C> liar 

Ishirain fait ?,<: Lave dc'-\:JAi iiie doeiimeni: as GYiclenec 

of the fact', ilioreui >;atod, ]>'rdy ])e a;W‘ iLc nitbimation 
merely r.utr-iy an>l p’-rriy beoan'O biei.) U iiothiag to show that 
the re.poit w i“, roiilo by iuo S.i/. iw'd in tlio execution of any 
oflinhU duty, but vro Ihi^dc it may be referred to as explaining 
tlie ofiicid ra’d.er oi tliC Colleetoi, vv'b.M: timt the Ccdlcotor 

on the i Till Decembm'. Ibi'L rcpciied to die Ceiirt of Vf iirds^ 
who would l,v; intero'i/jd in ary such adoption, infonnatloa to 
ihe eifect that it had aciiuiHy lakeLi ].L,ee. At the hi-aiiog of 
t'he apj)eals %cj uCo admitted in evivlcaccj tor reason -> stated in 
our order of udi;ii^,-don, un order of the Colloclor. dated brd Julvj 
iShO, d'hi'^ io vicviiii.d as a iToc(;pd to Taakur damp Singii^ 
ancestor of liar X.uaiii Sineb:, ad. pied ‘on 0: Aiusaniijud Dluin 
^^Kmiw'V.r, zainiiidar of ivai-y, iiargami b’ero/aba-dd' The order 
rcmiiids Sayip Sing') (whip it v,dll b'C ivinejnlicrej, was iho 
natural father of liar Nartuu ttinghh that ai t!id inne wiicn Dliaa 
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Kimwar adopted Har Naraiii Siisgh and made a gift of Iier 
zamindari propsrry in liis favour, an agreemoat had been made 
wiih Sirup Singh for the saii-factioii of debts due to creditors. 
It calls upon him to faubmit an explanation showing why he 
had not performed the promise on which he Lad given his son 
in adoption to tho said Miisaminai. We have also admitted 
in evidence^ under section 5GS of tho Code, an official letter 
addressed by the Commissioner of the Agra Division to the Sadr 
Bo ird of Revenue, dated the 16th of Febnuaw, 1331, to which 
we shall more fully refer presently. In that report Har Narain 
is referred to as the boy whom the Tiiakiirain had adopted 
wlLliout authority and consequently illegally, after the estate 
^^had been taken under the Court of Wards3^ Lastly, there is a 
pedtioo. by Dhaii Kunwar to the Collector of Pharah, dated the 
28rii Beptember, l&ol, dealing principally with her disputes v^^itli 
Sumer Singh — di'^putes to which we neetl not at present more 
pariiiularly refer. In tliai petition Miisannnat Dhan Kunwar 
seS forth that she hud adopted ffar Karain Singh from Sarup 
Sin^h in 1820 by going ilirougli the adoption ceremonies 
according to Hindu law^L To this extent we think that the 
statements in the petition may be accepted as true, more especially 
as the petition refers to official applications a«id proceedings in 
which the adoption wm asserted, ‘Vvffiicli, owing to lapse of time 
and destruction of records during the Mutiny, are not now fortli- 
comiog, but \\hieh Bhan Kunwar in 1S29 would hardly have 
ventured to refer to if they had not been in existence, On behalf 
of the delondants it was objected that this d<vcument was not 
properly provCvl to have been executed by Dhan Kunwar. Tho 
doemaeat is a certified copy purporting to be a copy of an 
original petition of Dhan Kunwar, dated tho 2Sth September, 
1831, The copy purports to have been granted on the 20th 
Ocrf>her, 18S1. It w^as filed in the Court below on behalf of the 
plaint’ffi It is common knowledge, of which w’-o are entitled to 
take notice, that the original records of the Agra Division were 
destroyed during tho mutiny of 1857, and therefore under section 
66, cl. (e) of the Indian Evidenco Act, the copy is admissible as 
seeotdary evidence of the original* Under section 90 we may 
pMuhie that the document was duly executed" by Muaammat 
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Dban Iviiuvv'ar. To this it Isa^ boon onjC'ClGd tinit scohicn 90 
ilocs not apply so ns to v7ariMrjt llio pre'^'inir: ion h\ qnostJon. 
ivhero Hie orIp;inal doontneiu- is not ]ir.‘liTool hi Court, oml 
ia sapiJOj t of ibi'^ nrgiiinc'Ut 'a’eat sto-:. is hvd npon fho vrorcl 
"^'prodmorl in ihe section- lnKhe^Ar Vfi’ 0 :r^<!y 2L.'iih.i\j''A 
V. Khi'Alfcr Paid S^'2C:-:>nd ro (\) Mr. Jndioo M’ih ni 
flic jr-csumpHcn of se^n-ico 0- to n cosy of a da-ninient ^■^^licli 
Iia.ri ‘^ien lost aiid v. as rnfno Ilian yoai< old, an.'I in refer- 
onco to tlie a. p; incur b isod on Hic worC ‘-i- pr-Miiool/' -aid. 
do nor think the n^e of Hies^ wo’-Is liinits the operniion 
scvction io ease- in v/hieh tlic- 'loconnont. h aclun'^ly 
’^^prodnned in Court 'k Aithorgh the sreb r nob five from 
donid, VO H‘ink that CjuJI ^'^o^v HH- rtcintr«a':] liudor 

Bocilon OO oi’ !!:='■' I jVi ’ e’ic{‘ Aok ]*ce nun* J.c .T‘r.n:in‘':e-s of die 
petition of ^rn^nnonar Chon ivnn,.a:n V e have irom 

cuasidoyation n docnnicni i^nocrc 1 \o hy iho &::i.ordin<‘ o dud^Cj, 
wliio’i prir[iotns io he a vrClron 'stiUnnent, ihi*o] tlie hili of 
K'ovcraberj i rSA lilol hy liar 2\vs\v.i) 8iiv/a as delbnd.xnt lu 
a siiii brongi!’ in IL'C h'onri of the Jln.i-j’f of A by one 
Pani'^rani icinnc-r hi K inw 

and iiAsorr, ''-vr.-oon M.*-i;nioni lias 

salbdt«nioa a- a irCboo ^Cteii^ool mm 
Hint: s wiio-e adoprion :s in m 'c^A 

TiiO docmo^nir* a vro luivc jusi 

eoyro]>oiMi<' the dor/u-nents of in r*' 
of ITav Naraln an<d ,-rjAisfy ns llnU 

by Dhnn Knijwcf^ hi Dcnonil) -r, jS'J"k T 
eonsklcrc-d is tchoiber Aiaz ;Cio’pri»)n veas a v.ilid ndop'ion in la\F. 
Tiiis qiK>t5o:i luis bcon -iCeu .vil from hro diiforent points of 
view. In the first place, it wii- contend'd on behalf of the 
defendtiniri il'.at at bhe tlm--'* of the idic-i^ j I adoption, ihc oslatc 
left by Eliagwan Singh vvnvmiiider The laanagenient of ('ho Court 
of Wards ‘ that by section 57 of Xc. LI I of 1505, 

was eriactod tluit no adopiioa by dbvp-*‘’jdo1 Inndhohier^ slrill 
^‘ 1)0 deemed valid will:ont the- [>r'vi?us oon-eni of ibo Couid of 
Wards, CMi a])pbh!ation made io (lieiii tlirongh two C-Ikmlor'C 
ami that iimsnuioh as IheiviT an ovidiauee of luiy ^motion Iiavuig 
(if (1870) I. n. ll , o , 588.;; S C 0 C li , 100, 
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been given by the Co'art of Wmls to the adoption of Har ISTaraia 
Siugli by Dlian Kun^ar it is conteiieled^ was a ^^ctisqiiali- 

ficcl lauclliolder within the mcaniiig of the ilegiilation), that 
adoption, if it took place, was invalid. The Court of Wards 
spoken of in section 37 is shown b}^ secilon 2 to be the Board of 
Kevemie. Now in regard to tliis aigiimeut, we are satisfied that 
at the time of the adoption the estate then held by Bban ICiinw^ar 
was, as a matter of fact, in the posse^-ion of the Court of Wards^ 
We think this is the only possible inference from the Collector, 
Mr. Deeds^ orders of the 3rcl and i7th I)Dcember, 1829, from 
his precept to Sarnp Singh oi the 3rd July, 1830, and from the 
Cammis&ionei'’s letter to the Board of Eeveniie of the IGth 
February, 1831. The same official documents further show", in 
oiir opinion, that the adoption was not sanctiorAod by the Board 
of Eovenue. But the further question arises whether the 
possession and management of the estate was not only in 
but also in ao^’orJance with law, assumed by the Court of Wards. 
Unk'-s that question i-^ answered in the i ffiimative, section 37 of 
the Regulation would not apply, and the adoption would not he 
invalidated by the absence of hicL smtliou. Now the legal 
requisites of an assumption by the Couii: of Yfarcls of the poeses-* 
sion and ruaivagemcnt of an estate are set forth in the Rcgnlab'ou. 
The landholder must be a di-'qualiiicd landholder within the 
meaning of section 3, and iiialer sections S and 9, where the 
landholder a female, tl e prootdur ^ prescribed is for the Board 
of Eo venue, upon the report the Collector, to take the estate 
under their (?are, and to icpori the cimuostnice to tlie Ckvernor- 
General in Cuimeil, te whom the power is reserved of exempting 
any female proprietor from tiie operation of the Regulation. In 
MoIrnTMimd Zahoor Ah Khan v. Miihsimiaf Tkakoomnee 
Ulitia Koer (1) decided under the Eegulation, their Lordships 
of the Privy Council held that ^Uho pi’ovitoions of such a law 
^‘should be strictly pursued in (u\ler to elfcct the disqualification 
of any particular person, and that it must not be assumed that 
a female proprietor was necessarily a disqualified person from 
the estate being in fact iiudei^ the charge of the Court of Wards.. 
Thty added, '' under this Rogalation the Coliector^is to report a 

(1) Vb07) U Moo,, I. A , 40a 
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fornalo propri'itor a-' disniunificJ to t]*e of Jlr-vonr*c, a»d 

‘■'’’tliO Board of Revenue; in iheir ea])vdty of a Conn of tro.?; 
^C'lre to report lliat tli<jy have taken tlie O'^tare ir.idi r tiicir chnru'e 
to the Governor-General in Couneil, a.-* to ^^rrdrlc: li/m to 
^'^ovcni'C hi*^ dlscretr <ri cf o’veinpnn.:^" lier from tine apenufon of 
‘Glio Rogultition. Xor are tlie-e mere foi’m?. Tho} are ne.*&«‘'try 
prollniiiniries to tlse dl-qiL Idicntion of a femnlo Tiicir Ltjrd- 
ships conjiDcnt on the fact tliat the cifciMon? of the Conrr- below 
were based excliislvoly on the gronnd faat the e^bite wa- in tie;; 
ciirttod}' of the Coiirl' of Yferd-'j and that tli€; que-tum ".lietliei 
'^Ciny formal n norti was over ntado ot Bathtn Kc^^r bting a oji-.- 
^Gptahfied fcnialc was left wliolly u/inotioedd’ In lhatea' ■ tlic!?.' 
LordshipvS agreed it h tlu* Court-, helov in 1i!sc‘nig tint, evcopt 
for ilie period of the the Conri of 'Ward** was coini- 

iQiioinly in tho aetiial possession of t};e e^taio from the year 
ISil to Angiist, 1802. 'We tidnk fiat it follow^ from ilii-: 
docisJon that it rests upon ono seeking to invalidate an adop- 
tion by res«on of the p'rovislona of se<tion 07 to pvc strkn 
proof, not only that the wa^ iu the a-dna] po-^.e-'-ion of iiu* 

Cf»nrt of Yfauls, but that Iho ueo-sary b*aMl pr •Ihrda'-rreo 
io the di‘aqu.ili)ienti<>n of the flmaio pr-qn'iei )r lud rcvuhrh 
taken ]d}iCL\ 'So\v npo!i tla- point die letter of frn* B>*'rd oi 
Jiov^nne to the Commi-doiie? of the Agri r>i% i-!on, daied t* e i^a 
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March. 1S31, is of the utmost inqortruvr;. In V\:.\ letter fso 
Board state, as the pro^yu'- }' has been iriaiiagod for It; years by the 
Thakurain, and it was not pj\>po-od to plice it under the Conn 
of AYards luiii! her affairs had fillen into sTiv-b n -.tate of coafii- 
^hsion as to render it improli.dde tliai the infcrferen''e of the Court 
could be productive -jf any good eiTeet, tlio Board con'dder the 
^^ordcr passed by the late Conuni-sionor; under <latj the 2dti! 

^^1829, to liaVG })<3en both injudirdoiLs and irregular, — injudieiuus 
for ihc reasons aI;ovc stated, and irregular ina-.much r.s ^lio Coin- 
missioiner was not comperciit of his own anthorily to place the 
estate under the nianageineut of ilio f Yurt o{ Ward-d’ Again : 
Under all oircunistances it aj^jKwrs to the Bo'ird iliat any fur- 
tlier inf erierener; in the affair- of tho o-ta,lc ]>y the oHioer'^ of 
Governrncnl^night to be carefully avoidi^l, ami that the order ■ of 
ihe laic Commissioner i?liOuhl be consi'Ici'cd of no effect; as luiving 



§06 


1900 


Isnai 

Pbasab 

SijraH 

V* 

Lilli Jas 
KtJSfWAK. 

Straoliev* 

C.J. 


fnE INblAJ? LAW reposts, [vol. xxxr. 

“been issued without due authox-ity.’’ That statement made 
by the Board of Eevenue-*the Court of Wards itself—shows 
that the estate was taken midor the management of the Court 
of Waids irregularly and without proper authority, and in 
disregard of the provi'ions of the Eegnlation which the Privy 
Council held must bo strictly pursued. Against this it has been 
contended on behalf of the defendants that notwithstanding 
this statement, the Commissioner had, ind''p8ndently of the Board 
of Revenue, authority to take the estate under the manage- 
ment of the Court of Whuds. That ronten<-ion is based upon 
the provisions of Regulation I of 3 820, constituting Commis- 
sioners of Revenue iu certain specified divisions, including 
Sbahabad, and upon section 4, which provides that “the said 
“ Commissioners shall, until otherwise specifically provided by 
“law, possess and exercise within the several districts comprised 
“in their respective divisions, the powers and authority now 
“ vested in the Board of Revenue and Court of Ward®, subject 
“to the control and dire tion of a Sadr or tieid Board to be 
“ordinwily stationed at the Presidency, unless otlierwise directed 
“ by the Govornor-Gou-'ral iu Council, and to such re,tri tions and 
“provisions as the Governor-General in Councilor the said Board 
“with his autliority or sanction may pres^ribo.” Th it section 
expressly reserves the control and dire.tioa of the Board of 
Revenue as Court of Wards, and subjects the action of the 
Commis-ioners to restrictions an I provisions presjribed by the 
Board of Revenue. The letter of the Boarl lo w'aich we havejust 
referred is an explicit statement by the controlling authority 
that the Commissioner o'-'ght not to have taken the eshatc under 
management without reference to them, and that such taking 
over was in fact contrary to their intention. It is impossible 
after the lapse of so many years to ascertain what were the 
directions prescribed by the Sadr Board of Revenue to its 
subordinate in connection with estates undei- the Court of Wards. 
But it must, we think, be presumed that the Board, in 18J11, 
correctly interpreted the relation in which it stood to the Com- 
missioner, and had sufccient grounds for condemning as it did the 
a^nmplion of the management of Dhan Kunwar’s estate as un- 
authorized and illegal. At all events so much uoiibt is thrown 
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upon the jmatter tliat^ parHciilnrly in the absence of further evi- 
dence as to the eircmnstances in which the Commissioner aeted^ 
W’e think it impossible to hold that the proof required by the 
Privy Coimcii in such matters has been given in this case. That 
being sO; the defendants have, in our opinion, failed to establish 
that the adoption of Har Xarain Singh invalid by reason of 
the provisions of section 37 of Eegulation LII of 1S03, and it is 
unnecessary for us to consider the argument addressed to us by 
Pandit Moti Lai as to the construction and effect of that section 
assuming it to apply. So far therefore as the Court of Warda i'a 
concerned, we see no reason to doubt the validity of the adoption 
of Har Narain Singh by Dhan Kunwar in 1829. 

[Only so much of the judgment is hero printed as deals with 
the points referred to in the head note. After di'^cussing «eveial 
other questions rabed in the appeal, their Loxdships finally dis- 
missed the plamtifi^s -^^uit, holding that he had failed to establish 
the position necessary for his success. — Ed.] 


Si-r Arthur Strachc^^ Knight^ CImf JmUce, and Mr Jtt&fice 
Banerji. 

MUHAMMAD ASKAEI (Fiainxipi) EADHU EAM SINGH and oTniats 

(i^LrB%DANjrb).* 

Act IX c/ 1®72 (Indian Contract AetJ^ net ion Joint eoniraet — 

Migtit of promisee to sue any or all of the joint promisors — Might of 
joint promisors to It joined as defendants — Decree against some ontg 
of several joint promisors — Effects of such decree^- Civil Procedure 
Codti section 29 — Mindu law^Joint Hindu fa milg — MosUion of manag- 
ing member ^ Suit against managing member — Buhsegtienl suit against 
other members* 

The of section 43 of the Indian Contract Act, 1872, being to exclude 
tii® right of a joint contractor to be sued along with his eo- contractors, the 
rule laid down in the cases of King v Hoare (1), and Kendall v. Mamilton (2) 
is no longer applicable to cases arising in India, at ill f vents in the Mnfas&il, 
iince the passing of that Act, and a judgment obtained against somt only of 
the joint contractors and lemaining unsatisfif cl is no bai* to a second suit on the 
eoati act against the other joint contractors King v* Hoare {i), Kendall v* 
Mamilton {%% In re Mod g son {^)i Manmond v* SthofieW (^%)f Kuihoo Lall 
Chomdhrg v. ShouTste Lai I (5), Simendro Coomar MulhcX v. Majeudrolall 
Moonshee (0), Gurusami CJieiti \ Bamurti Chinna Mannar Cheiti (^7), 
midas Khimjt v. Mur shot am Ilaridas (8), Mahmulhog MuUhbhog v. Turner 


♦ First ApjMjal No. 177 of 1807 from a deciec of Babu Kilmadhab liay. 
Subordinate Judge of Bcnaies, dated the 20th of May 1807* 
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(1), ChocTcaliiiga Mudali v. Btibharaya Mudah (2), Ifaraymm Clietti v. 
Lalahmana Chetti (3), SitanatJi Koer v. Land Mortgage Banh of Itid%a (4), 
KoUn Chandra Bog v. Magantara LaugaiB), Boy Lutchmiput Singh Baha^ 
drr V. The Land Mortgage BanTc of India ^6), Badha Bershad Singh Bahadur 
V Mamkhelmoan Singh (7), Bhuhandas Vijhhuhandae v. Lalluhhai Ea^Mdas 
(8), Lahsmuhanhar Lenshanharm y. Vishnuram (9), Lharam 8%ngh v» 
Angan Lai (10), MoUlal Bcchardas^ u. G-hellahhai Mariram (11), Br%nsmead 
V. ITarrtson (12), W%lson, Sons ^ Co, r, Balearres Brooh Steamsing Co, 
(13), Bohinson y, Geisell (14), BalmaTcnnd v. Sangari{l^), Priestley v Ferme 
(IG), Bir Bhaddar Seioah Pande y, Sxrjn Prasad (17), Bhawam Pershad 
V. Kalin (18), Bhungnf Singh v Sham Soonder M%Uer (19', referred to. 

The managing member of a Hindu joint family holds a position in reli- 
ti OB to the other membeis of the family and the family property peculiar to 
himself and not precisely analogous to anything known to English law. He is 
not the agent of the other members of the family. 

The plaintiff sued B and M, alleged to be the managing members of a joint 
Hindu family, for sale upon four mortgages executed by them in respect of 
property owned by the joint family and obtained a decree in 1894. He brought 
the present suit against defendant U^Tos. 1 to 15, other members of the same 
family, said to be the brothers, brother’s sons and cousins of Band M, claiming 
enfoi cement of the same mortgages against the said defendants by sale of 
theii interests in the mortgaged property Beldy that the cause of action 
against the defondents Hos 1 to 15 on the mortgages in suit was not merged 
in tlu dcdec of 1894, and that the suit against them is not barred. 

The facts of this case sufficiently apj^ear from tlie judgment 
of tlie Chief Justice. 

Messrs. T. Conlan aud Karamat Husain for the appellant. 

Mr. Ahdul 3Iajid for the respondents. 

Rtrachey, C. J. — This appeal raises an important question, 
never yet decided, whether the doctrine of Kinff v. Iloare (20), and 
Ke-ndall v. Hamilton (21) as tol!(ie effect of a judgment on a joint 
contract upon a subsequent suit ag&inst co-contractors who were 
not parties to the former suit, shnnldV applied in these Provinces, 
notwithstanding section 43 of the IndHn Contract Act, 1872. 

The suit was a suit for sale on foulr mortgages executed in 
1886, 1888, 1889 and 1890, and was bought against seventeen 
persons who arc admittedly members of a joint Hindu family. 
Ill the plaint the plaintiff alleges that tlie defendants Nos. 1C and 
17, Budh Earn Singh and Mahabir Singh',' who are pro fortnd 
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(3) (1807) I. L. E., 21 Mad., 236. 

(4) (1883) I. L. E., 0 Calc , 888. 
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m (1886) I L E , 14 Calc , 460, note. 

(7) (1805) I. Ti. E., 23 Calc , 302. 
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ilefeiidaiits oiilj^ -Wfre the nianap^ers of llic joiul family earryiog 
on itb Iniaines-'j ftiid that as ‘sujh managers and for the purpose 
of meeting neco.ssarj family expen^-es, tliose detendantB borrowed 
money from the plaiatiff’s father and the plaintiff himself on the 
security of the mori^^ages in suit, wiiieli are mortgages of shares 
ill zamlnLm property owned and posses-ed by the joint family. 
Oil these iiiorrgage-^ which i\erc executed by tlie defendants Kos. 
16 and 17 in their owe namcfe, the plaiuiilf formerly sued tliO'C 
deiondaots only^ and oblained a decree fur sale for R^. 12,857-1-S^ 
which became final on the Stli May 1891. In execution of the 
decree the mortgaged property was advertised for sale. Thereupon 
Use dofendantvS Xos. 1 to 15 brought a suit against the decicc- 
holder for a declaration tlsaij as they had not been made parties 
to tlse fir^t suit, as they dionld have been with reference to ^lOciioM 
85 of the Transfer of ih^operty Act^ 1832, thev were not affected 
by the decree, and tlseir intero^hs in the family properly could not 
be sold in execution of ii. The Ooarfc trying that suit gave the 
declaration prayed for, on the autliority of the decision of the 
Full Bench in Blmmmi IVumhiS v. Kfdlfh (1). Thereupon the 
plaintilf brought the present mil, elaiuiing enforcement of the 
mortgages agiinst the defendant-. 1 fo 15 by sale of iheii 

interest^. According to the pcnligm* annexed to the pliinl, these 
ikfeiidnits *u’e brotbors, brotlia^- '^uns and cousins ol* ijiulh Ham 
Siiigli and Mahabir ISingin lu defence tlie defendants raised 
various pleas, in which they denioJ that Budh Ham Siiigli and 
Mahabir Singh were manageri of the joint family and that tlie 
loans were taken for purposes binding on the family, and other 
contentions to winch it is iiniieccsmry to refer. The Court below 
has dismissed the suit on a preliminary p )iat of law. It has held 
in effect that by the decree of the oth May, 1891, against two only 
of the persons ali< ged to be jointly liable under the mortgage^^, the 
whole cause of action in tlie case of each mortgage w^as merged and 
could not bo made the subject of a fresh suit against joint debtors 
not parrfes to the suit io which the decree was pa<=!sed. The 
Subordinate Judge in hiajudgmont says that he therefore dismisses 
the suit as barred by section 43 of the Code of Civil Procedure. 
The rofereiii*c Io that section is an obvious miotakc, as seciion 43 
• 0) I h II. 17 
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of tlie Code applioa only ifberc tlio former suit was between tbe 
same parties or betv/een parties under Y/hom the parties to tke 
subsequent suA cUiu. Bidnutlunl v» 5zagari (1), Itliiik,, 
bovo^er;, laat tlie refereaoe to seodoj. 13 of llic Godo Is a mero 
silpj as tho judgmoiit e^pra^blf La cJ on the djoisioi in Nihthoo 
Lall GhowclIv}*y y. Showkss Lall (2)p wliicli proceodod^ not on tie 
prinolple of splitting clxni; no oiabodied in section 43 of tlio 
Codc^ but on tiao principle of Kin j v. Iloare (3). The question is 
wliotbcr, bx^dng to that principlo and to tlie proviblons of 

so lion 43 of the Conir ct Ac^ tLe principle is applicable to cases 
of Joint liability in ibis country. 

The case of Nnthoo Lall Glwwahry v, Slionhee Lall (2) was 
decided before the Contract Act came into force. Since then it 
has been held that, i ot withstanding section 43 of ilio Contract 
Aetj the dor trine of Kimj v. Home (3) slioiJd be appliol to 
axHiig in tlio Pre'^Idenry towns : E&memlro Goomar Mtvllieh v. 
RajeachvlaU MoonsUee (4), Cketti v. Sazumti Ghin-^ 

naMannm Clieln (5), Lnl inulasKh najl Y.Biirshokim Ilmnclas 
(6) and Rithiiiuhlioy Ilvlbfhhhoy v. Fnrnev (7)^ wbidi^ howtverj^ 
ri luted not to joiot etvjru loAsbni to joiiJ uroiig»doer ^ to whom 
of eoimo section 13 ins no application. In IFjmendw Coomar 
MuUick V. Rajendrol(dl Moonda^c (t) Mr. Ju^dco M nkby^s Judg- 
ment appears to have proceed -‘d pnfly on ^be Lei ibat the caso 
was one aridug in the lOgh Cjirt^ origi jiirisd«dio i and was 
govsined bv Englidi lu . In the other Iliih Courts it Jnus ofiin 
been n^snmcdj tloigb newer formahy dedded after argument 
tliai the do ^rl n of Ktag v. Iloare {21) would also bo applicable 
in the il ; Ghoplallmga Miidali v Snhharaya Ehididi (8)^ 

Narayaaa Glieott v, Lalshmana Ghelti (9)^ Sdemath Koer v. 
Land jllorigage Banl of India (10), Nohm Gkandm Roy v. 
Magantar^f Dassya {11]^ Roy Lutehmiptd Smgh Baharlnr v* 
The Land Motigage Bank of India (12), Radha Rershad Singh 
Bahadur y, RamkhHawan Singh (13), Blmhhandm Vijhlm- 


m tmi) I. L B., 19 AIL, 379. 
If (1S7‘^) 10 B L. E., 200 J S. 0. U 

(3> (18 U) 

(4) mm L 8^3. 

• im ium) L n. in, ^ Um., 700 . 


(7) (3890) I, L. B , 14 Bom , 408. 

(B) (3882) I. L K , 5 Macl, 133, at p. 135. 

(9) (1897) I. h R. 21 Mad, 256. 

! 10) (1883) I. h, B, 9# Calc, 888. 
in 0881) t L. 10 Cak,, 924 
12) (1886) I. R,. 14 Calc , 469, note* 

13} (lb;i5) I J.. U,, 23 Cak., G02, 
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ihi? OiUi hanu. of nhCvkiA;;^ nuAuf lachinlb'jiy of and. o;i iLr 

Iioj-Jj OX aan;i]...'lli’yr peopiu ta piv looir dvbis^ are, 5a InJia 

at ]i\v f. ildriy (.‘Vealy biihnaab Sly cl^G:^liaas to the apnlica- 

iioii oi tha dooirino are ou ])iircly legal groxinus, Tl:o 

ilocirine no ^7 re- is not so much cn Kip// v. lloave ( 1 ) as on the 

j.iuhgrucnt of the Law Lorils in Kend. U v, If^i'^niUon (7). As 

rn ri 802 ) 1 . L. iU, 37 Bom.. ;^: 2 . (^) (lS 7 e) X, L m, 3 iok, 3 3 
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1 1* h I < f 

a in nlMinnuif a:hl itnilfrlinlt hi f ^ .i 

luf Jh!} tlnr ’li ^ 1- »fi l< t ut < 1 Ml I ! Mill j*f ^1^ ^i| 

Hit V liiMi ( if I in ii!i fM j M nlf! 1 Miaorh ' ,, i,, 

nifth In linlii lint iiiMl ufjMlut diUtni"* i»n ^ (4hv^* l!n* 
«»Ki!ialuli\v ^nttinn U) ui‘ iIh* ri)*ir,uf Aef^ niid 
!m-K of \hi* iiairiiic Uv‘in^ absent, I lie clo^*iiii3f' 
able* Cc^sarrfv ra^wne iei^k^ eesmt iima ^ doctrita* 

That tliiH i%ht of joinder U the real lusi{» ^'^^u^flenrly 
appears from Kiiig v, Ihxfre (!) ii-elfj iLtniiiii not iiejub * ^ 
as from Kendall \\ IlmniUon (2) and other inter 
with special di-tioetiiess from the jiidp;fiieiit of 
L* O. at pp. 515 and 510, of Lfatl Ilatlieriey at p* py iho 
Lord Dlockbmm at pp. 512 — 51 i Ir epn!!} m* n 

<liss6ittieni judgoietit of Lord Pei3/nui(‘i\ TIr* joint 

of opinion vas that m the view ui' Lord 
eontraetor bad, by the abolition of pleas in ubatenien 
Judicature Acts, lost his absolute right to be sued oidy 
iion with his eo-contraelor. lie cao no longer b^ 

Biamtain eirlier that his co-eontivi dor mn^t be sue! , 

f fu Oig 

thab it being impo-siblo m> to sic him by rea‘'tn3 the 

been sued already, he is himseif di-'harged* * ’ \ 

• I I I I M 

Ju(li<‘atiiro Act'- it h not true that ilio phihiiiir’f! only ‘'*1^ * 


the dofemlant jointly with tlio othor-.” T!ie oilwr 




Uiilo 
lit of 


agreeing that the iloctriuG of ia<’rgtr depeiitlotl on 


the joint oontraotor to have his co-contraotor jo'ued ns <*' 


I'hl hi ill 


held that, notwilhstanding the Judicature Acts, the ^*o 
remained, though the mode of enforcing it was no 
of abatement, but an application to have the porsoi* o 
toaloded as a defend«mt. As to the tesis of the doctriaQ 
feoiefece,. there was no difference of opinion. The l^f , 

of Kiind&ll V. Mamiiton (2) is, I think, ih®*' ^ 

(1> <i^' 0 ift MiAWr^ AJm, (2) (1870) h. E., -i A. C" ^ 
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hERlK-,, Ji];; 

J!l^^il;c .Doweii in In re Eothjt^oii (1) at p. 183 dI fin- mpuri, “ Tlio 
<'onunon la,w principlo tliat a jndgmont roe.ivftrod ag;i!!ist a j.iini, 
(Iclitnr is a h.ir to a further action to bo prosoentod againf-t 
jiiiotliov joiuf, (lobtor is explained ar leiiglii in the case of Ktnq w 
Tl.in-re (2). There i^ in the oases of joint oontrar-t and joint dobi. as 
<lisiiiigui-lied from the o.i-c-, of joint and M'roral oontiMct. and 
joint and Siiveral debt, only one causo of action. Tin- party iii]uivd 
may sue at law all the joinf <nmtractors, or ho ma-, sue one, snb- 
jeot, ia tho latter oih" to the rigid of the single dcd'ciidant to jdead 
in abatement ; but whothor an aolioa in tho oa.'C of a joint debt 
is brought ugain-t one debtor or against aii the doldoxv, it is for 
the same cause of action — there i- only one cause of aetioii. This 
rule, though tlio advantage or disadvaniago of it may have been 
questioned in times kuig past, has now passed info tlic latv of tlii.s 
country. I should only wish, to observe that whether or no the 
rule by the light of pure reason and unassisteii by aulliority 
might or might not have reeommondod itself to inodcru minds, 
tho ride is by no moans a toohniea] rule. It is based, rightly or 
wrongly, on tho idea that a joint debtor has a right to demuncl, if 
ho pleases, tliat he shall he sued at one and the same time xvifh 
all his eo-debtor--. Tn enforce tlii, vigiit he is only entitled to 
plead in abatement, Imt the rigid is one of eousi(ieia!jle busiiavs 
value, and is so rooog!ii/ed by ilio law. In order tc protect, caoh 
of the joitd debtor.'' the law treats fhe eaiise of ueiioii a> beiic/' a 
joint onoj and <tapj,l>le ol’bvjing tuerged whenovor It i-, paivned 
to a jndgiueiit. It, i- ab.sirhc-l am] mergod In tlio jndgincnt whi^di 
L9 rocovem! ngain-t one of tlie debtors, not only ns against him 
but as against all tho rest, and the objed. is io prevent t'iie pro- 
Judioe whioii the law ooneeivo^ luight arise to a joint debtor who 
is not beiiig sned^ if ho ''wore left with future ]ill!j:arion still luin^*- 
ing over Ids head. All his liability is uiorgod therefore in the 
judginentj the old debt disappears and tho judgment is left ia its 
place* That is the legrd view which has been laid in innff v. 
Hoare (2), and tliat was the real ground of the decision in Kendall 
V. Hmnilton^^ (3). Again in Hammond \\ Schofield (4.) Vaughan 

Williams, s^id It seems also to be well se tiled by a series ^ f 

% 

(1) (1SS6) L. \ 31 CU. D., 177. (S) (1379) T. R., 4 A. C., 501. 

<2J 13 M. aud W., ■4'J4. (4; (J891) 1, Q. B., 433 at .157. 
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* ' 1 i ; ‘ , ! ! ■ ‘ i ' » ' ’ * ^ . > ' ; ’ E ' 1 ',<.{' 

t ; * r.*fr : . i i .i> r- . ill ee f i sr ' • i , . 
i t^r. fi'i i. 1* '!’*■ j ' i 

r^' -'.iW ol tljf” ri;!'- ’'T |‘i' -i- -i:i r ' <• i’ .i ‘ 
iK>i irijii r w.'.i ‘li .M'l h 1 \'i Uir, ' 

(MU pi' »•. 1>'<1 lU *t ' E iM'jA.U'.it. ^ 

Tu" au:l. 'ruU“- al > '•luu/ t'lai ’wli'-re lu- a;{ 
joint l)i5t ;p>in{ :in-i 'ovural tuo 'iluciriue -.»! uv/rj;"!’ ilo-,- aof a.p'piv', 
liUil :i *tn*l;4’nv}ui 'Uiu (lui'iloiM witlioul sriiiiL'i “iiuri i ■ 

jooi a bar io a Kih a^riiasi tae otlavr-* -See Kl'Vj v. Iivttrt'> (1) dtul 
tint C:iv,.c5 cltul ill Laako e.ui Ooiirra'^N. p. ikillcii 'inu lioaki; 

]o75]l^ and Dlriiui'ihi t.jh '"d, iS!> 'C2)* In 
Kviidoil V* Jo '•//>..- (;)) the appelluii aa^u^'CC-ii-liiHy eoiil(anIe<l 
that the debt .suction %\asa ]>?u1nerfthij> Jehij the (L-uiritJo cu' 
KiiVj w iloor^ (i) rliu not appb"? idil parlut-rirliip 

debts V ore jE.nkil ah;l .-e\craL Under vulor iJalo li oT liiu 
Iliih'S under ilic Judl.. d.iur Aur, which \> i<ler:tu*ai with sec.iiM ih/ 
of the OoJo oC Civil ihaxiednre, the pi- dtniiir nny at iiU r,)pth>:i 
join as pvartios to tlio .-ame suit all or any of d^o pcrstiiis .-^evt’ivlly 
or jointly and seveiMlly liable on any one coni rani. 

The r.siilt Is, firA. ihnl iho -lo irine oi Kidfj v. (1 i and 

Kend'dl v. lla^dW‘n^ (d) dep-u-l- on Ilu‘ *o-u.a’y ri;;hi po.» 
se«'ed by a J-'inl eo.nr'aUir in iai glaiul lo !i. \e all tjs‘ u 
eoatiM'd/)!”. Joiiual a.*' d •hii'laiu- in ii <nii on Ihr jr/iui ohli^rati ,;) ; 
se( oudly, that rho ruU U n-u applioabh; \\Iu-ro lu-v- ih.hdiiy -oii,;!:l 
Lobe enforced is joint and ->eveiMh Tiiat -Ov iso’. dt,v... i]|,^ 

mailer stand in Italia? Beeiion 13 of the (Zoiur.:- i Avi — 

When two orniore porsEjus make a. joint pronu’-'t.., flrr [.'rouji'-'Cr 
may, in the absence of ex])ress luyivinnciu. to ih.c iM>a:rary., e.ni>p ■! 
any one or more of snoh joint promisors to perfonn iiio wliiAd u.-‘ 
^Hhe promise,” Iliusiration ((d) is as follows : — B rued C 
jointly promise to ]>ay D Rs, ^ compel cilher A or li 

■ 0) (\BU) is M. nnd 404, ('2) (1370) 1. j,. ^ ( ,U; , 2i>h 

(S) (XS79) L. li., 4 A. C , 504, 
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'‘or (J ."(j pay lani lis. 3,000.” This is aelcarilcpariwro from the 
law, ani1 iu njy opinion oxoiiules the r'ght of a joint eon- 
Iraetur to be sued along v.ith hi- oo-coiiira.dor.-i. That this is the 
olleot ol ^eclioI! 43 clo.irly recognised by several de-ei^ioas : 
'.yl.at nicy do not re-iioguise i-. tluit it cuts away the foiindaiioit of 
the Engli-,h dooti-iive and ni.dces it inajiplieabic to India. The 
e.xphiniition of this is, i tiiink, that the ease- nil £olhv: m;,ic;vlro 
Otjutmu 2lulticfu V. luiJciiili'ulcfM ItJon'iha'iOi (^1) wlsich was tie iilcii 
I'eforoythe llouse of Lords in Ke,idall v. Uiundton (2) showed 
more distinctly than Krn.j v. Home (3) that the rigid of joinder is 
the real fonndation of the English rule. In Eemondro Guomar 
M-ioUiok Y. llajandrolall Jloondise (1) the judgment of Mr. Jus- 
tice ivcnnedy m tne fir-t Court was ba-cti in pait on the dootrine of 
'-lecti'jii, wliicu tno majority oi the alonso of Lords showed was 
in no sen-e the rea-on of the rule. G.trth, 0. J., correctly .stated 
the eiieot ol i-.ectiou 43 to he tijat it allows tlie proiui-es to .sue 
“one or more of several promisors in one suit, and so praotically 
“prohibits a defendant in .such a suit from objoeiing that his eo'- 
“ contracter- otight to have been ime I with him.” If the lorriieil 
Chic'f Jusiicu had Inal before iiim the later judgments in KcnduLL 
V. liU'iiodioji (2) and I;i re JJoc'y.’-.'/i (1), he would, I duiak, have 
jcoogni-ed mat the eLV.,.i ol -n it a pr hnbi'.io i is to maico the 
dnclriao of Ah np v. ;3) iimppL'-.i.-Jd-e. In tlio inisuk-c whicii 

ho made he was I dlowed b\ M'r, Jn-doe kiiKla-a.ni Ayyur in G'e- 
r lit/' 11 , VI, Cl, .el a V. Bar.Viirtl Ohhi,'ia, jlanua,- Ciu rti ^5). .'f i milarl v 
m Aiili/iutUs Ji-it 6 v. d li/Vf'lt.'ji.i.iii, Jj[,c-i'id,jt:t (tfj kXr. Uustkas 
jjath.im expre— ly hold tuat seoiion 43 ol iLc Contract Act mate- 
rially akcrou the iuios of the E'.'-;;ii.4t i.ouunon law, and ui.sa] lowed 
an olijocttois by a jiartnei' uofenilant that the other partners 
shi.uld have been joined as dofondant- j and yet, w'hilc iiius dearly 
ro-jugnisiog tliat by reason of .section 43 a joint, debtor has no right 
to imve ills eo-Gontractor.s joined at, defendant <, the learned Judge 
nevorihGles^ Iieid that tne rule in JGciidccll v. IFa'iTiilton (2) would 
bar a fresh snit .against the other partners. In Mot Hal BsGh%TdasH 
V. Qhellahhai Harivaia (7) Mr. JuAiee Earran held in rcforonce 

L) (lS/8) xt., 3 Ctile , 3o3. {4) (1835) Xi, 31. 31 Ch, D., 1/7. 

(2) (1.S7!)) L. It., 4 A. C., 50-i-. (5) (1S81) I L*. R., 5 37. 

(3) (IS44; 13 M. aiul IV., iO-l. (0) (1832) 1. h. E., 6 B-im., 700. 

(7) (ISiJ2) I. L. K.j i7 Hoiu., {>, 
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li in i tin llainhf) int!i»r n i ‘iifritl i lO'i^ 

I r ill I liip s iiitrit f iii 1 \ in* 

li iltif! I nri I \ii‘A » n Ln t i> i! <*truif4il v. 

// f/r il)i Hr n i! .jqili . lii 3 v. 

L '^In (if if ^ Ihi I fUlt, inl!<n\lfii; Jflsliinaijf 

^ it Ihe ^ 1} ht M llul ‘* it iiaf iiP'iiiiilieut on n 

j>! IS ui <I» aiinu ith 1» s.rMnn'n to ui iko thoin all dcfoiiiiiiik- : lin h 
^ hit IpHiiy to uo alt} uim pail in ra-^ln* iiuy oluni'^o.” Tliorcrtiri 
< \pn' -ly ipplii'l to [urtiii r- not uni) -c tfori lo of tlio lAiiitnis f 
Ati, Imt tiu i 2‘J of tke UaiU* of Ctvif Ikocoiliirt^ whioli rehitos 
iiol joint hut la -everai uuil to joint aiul sovaral liability, lii 
liithnuthhu^ IhfJnhbkafj w Tittviu^ (1) J., in the lisl 

Court haul that >*-ocliou raoftko Cautracf Act IX of 1872 i't 
^Au>t perliap^ quite clear wkether a complete ailoplioa of ||ic 
** E*iglitejk rule inteiidelf^ He, however, applied the ileeis>ioa 
in ll&iiocadro Goo^imr Mwllkh v. Majendrohdl Moimbketi (5j 
to tiic CMfeO, wliieh was one of joint wrong-cloeis. Whether the 
rule ab to juiut ^sroug-doers laid down in al w iicerr?- 

Bim (C) felioulcl be applied in the Indian Mufassil is a question 
which I need not consider. To such a question section 13 cjf 
the Contract Act would have no application. 

lathe other cases the eileot of section 13 of the Coinract 
Act on the doctrine of Khmj v, Iloare (1) is ultogeiher igaomL 
In their note to bection 43, Messrs, Cunningham anti Bhepluirtl, 
at pp. 153-159 of their commentary on tho Indian Coctraet Af»l 
(Till 6(1.) say that this section is intended to deny to joint 
^Ciebtors the riglit to be sued jointly in one suit, it involves a 
departure from Engli-h iaw/^ and that ‘A*n view o| thisHcction 
and the 20th section of the Code of Civil Procedure it is dear 
^Ahat the non-joinder of a co-debtor no ground uf dedeuce to 
suit ; but it is apprehended that an appiicathm matki under 
the 32iid seetion of tlie Code to add as a ikhmlMi m omitted 
co-debtor wmuld !)c dealt with in the same manner as it K in 
Englandd^ I cannot agree with this view. As the Jiitlgmeais 
^ in Kendall v. Hamilton (I) show^ siioh an application would ia 


(1) (1844) 13 M. H.nd W. 494. (4) (1800) I. L. lU, 14 Bo-u,» 

(3) <1897) 1. L. R, 21 Had., 25G. (5) (1878) L L. K., P-Caic., 

(3) (1882) I, n. E., 6 Bom., 700. (0) (1872) L. .E.^7 C. 547. 

(7)(187m n.B.,4A,a,504. 
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i^ugLuul be <io<iii 'witb in tlio same 111101 * ii-> th.* obi plea in 
ubdtcaneiib luif] the effect of the lafebt Jecibiunb h that u joint 
debtor^ though he has notan ab:>oIulG, ha, an ordinary and u 
fifirnd facie right to have his co-debtois joined, WihoHj Sons 
tf) Co* V, Balaarres B^\)ok Steanisk'^p Oo. (1), Uah^nbon v. 
Oeibdl (2), I agree with Gaitlg G, Lathaug J.^ anl the 
Madras High Court that imcLr btcli >0 iS of the Oouliact Act 
tin* joint debtor has no such right. 

For tliGbC reasons I am of opinion that the doctrine of Kbn(f 
V. Uvare (3) anil Kendall v. Ila^inilion (4) does not apply to tlic 
present case ; that the cause of action against the defendantb Nos% i 
to 15 on the mortgages in suit was not merged in the decree of the 
5th May 1891^ against the defendants ]S;<,s. iGand 17 only ; and 
that so far the uiit againbt them is therefore not barred. Nor is 
it in my opinion bjrred by section So of the Transfer of Property 
Actj 18S2: Balmalwnd v. Sangati (5) Bhuixan 8mgh v. 
Angan Lai (6). It was suggested that the suit was barred on u 
b>omewhat different ground; namely that the defendants Nos, 16 
and 17 w^hcro in the position of agents of the joint family; contract- 
ing in their own names for themselves and the rest of thodamil^^j 
and that the decree of the 5tii May 1&94 againi:t them -was a bar i o a 
feubsequeot suit on the contra Jt against their prinjipalS; the other 
defendants, l)y reason of the piineiplc laid down in 
Fannie (7) apjdicd by Lord QAmsiii Ktadoll \\ llo culton (ijat 
p, 511 of the report and toliowe 1 by thi^ Court in Bit' Bahaddat'^ 
Bernik Fande v. Sarjti Fnisad (8), J u India the mat icr depends 
on the provisions of the Coniract Act, and in particular on 
Chapter X of that Act relating to Agency. It ib sufficient to 
say that it has never been held that the managing member of ii 
joint Hindu family is an agent withii the meaning of that 
chapter and of the rule in Ffiebtlen v. Fannie (7). 1 agr<c with 

the passage at p. 108 of the Tagore L%w LccturCb for 1870 *whei'e 
Mr. Cowell says: — tnerefoio wc come to detine the 
relation of each member, CDpecially of tlio managing member, 

the joint family and the joint estate, we are brought into 
contact with a relationship which has no countorpari in Engli:>!i 

(1) (1892) 1 Q B , 423. (5) (1897) I. L R , 19 Al! , 379. 

(2) (ib9l)3Q m (1899) L"L E., 21 AlU 301. 

(3) (1814) ?3 M and W , 491 (7i <18G5) 3 11. iml a> 077 

(4) (1879) L il , 4 A, C,, 504. (8) (1887) 1. L. ll , 9 AU , 
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to section 13 that far as the liability iiticler a coiitraet is coii-» 
cerncdj it appears to make all Joint oontracts Joint aiidbCveraL’^ 
If that is a correct view of section 43, the doctrine of King v« 
Iloare (1) is admittedly not applicable. In Naraycma Oketti v. 
Lakshmana CkeUi (2) the Court, following Lukmidas KIdmji 
w PiiTshutam Haridah (S) held that “ it is not incumbent on a 
pcTbon dealing with partners to make them all defendants : he is 
liberty to siic any one partner as he may choose/^ The Court 
expro'nsly applied to pirtners not only section 13 of the Contract 
Act, but section 29 of the Code of Civil Procedure, which relates 
not to Joint but to several and to joint and several liability. In 
Eahmnbhoy Bubibbhoy v. T turner (4) Scott, J., in the first 
Court said that section 43 of the Contract Act IX of 1872 is 
perhaps quite clear whether a complete adoption of the 
English rule ib mtendeJ,’^ He, however, applied the decision 
in Hemendro Coomar Mallick v. Majendrolall Moonskee (5) 
to the case, which was one of joint wrong-doer&. Whether the 
rule as to joint wrong-doers laid down in Brmsme id v. Ham- 
son (6) should bo applied in the Indian Miifassil is a question 
which I need not consider. To such a question section 43 of 
the Contract Act wonld have no application. 

In the other cases the effect of section 43 of the Coniraefc 
Act on the doctrine of King v» Iloare (1) is altogether ignored.. 
In their note to section 43, Messrs. Cunningham and Shephard, 
at pp. 168-159 of their commentary on the Indian Contract Act 
{7th ed.) say that if this section is intended to deny to joint 
debtors the right to be sued jointly in one suit, it involves a 
departure from English law,^^ and that in view of this section 
and the 29th section of the Code of Civil Procedure it is clear 
“ that the non-joinder of a co-debtor is no ground of defence to 
0 . suit ; but it is apprehended that an application made under 
the 32iid section of the Code to add as a defendant an omitted 
co-debtor would be dealt with in the same manner as it is in 
England.^^ I cannot agree with this view. As the judgments 
in Kendall v. Hamilton (7) show, such an application would in 


(1) (1844.) 13 M. and IV. 494. (4) (1890) I. L. R„ 14 Bom., 408. 

(3) (1897) I. L. R., 21 Mad., 236. (5) (1878) I. h. R., ^Calc., S53, 

(3) (1882) I, L. 6 Bom., 700. (6) (1872) L. 1^7 G. R, 547. 

(7) (1879) R. R., 4 A, 0,, 504. 
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ISogUncl bo dealt with in tlio same manner tlio uJd plea in 
abatement, and the effect oftlielale&t decitoionb is that a joint 
debtor, though he has not an abaoliito, ha^ an ordinaiy and a 
^rimd facie light to have his co-doblora joineJ. W^lson^ Sons 
<& Oo* V. Balcarres BrooL Steauship Go. (1), Moh^nson v. 
Oei&el (2)* I agree with Gaith, 0. J., Latham, L, an I the 
Madras High Oeurt that unebr &ecti:)n 13 ol the Contiact Act 
the joint debtor has no such right. 

For these reasons I am of opinion that the doctrine of King 
V. Hoare (3) and Kendall v, Uamilion (4) does not apply to the 
present case ; that the cause of action against the defendants E*os% 1 
to 15 on the mortgages in suit was not merged in the decree of the 
Sth May 1894, against the defendants Eos. 16 and 17 only ; and 
that so far the suit against them is therefore not barred. Nor is 
it in my opinion barred by section 85 of the Transfer of Property 
Act, 1882 : BalmaLund v. Sangarb (5) Bharmn Singh v. 
Angan Lai (6). It was suggested that the suit was barred on a 
somewhat different ground, namely that the defendants Nos. 16 
and 17 where in the position of agents of the joint family, contract- 
ing in their own names for themselves and the rest of the'family, 
and that the decree of the Sth May 1894 agalmt •‘hem was a bar to a 
subsequent suit on the eontraet against their principals, the other 
defendants, by leason of the piiucinlo laid down in v. 

Fernie (7) apjdi^d by Lord Cairns in KsaJall v. Eamulton (1) at 
p. 514 of the report, and followcvl by thL Court in Bit BahaddaT 
Sewah Pande v. Sarju Pmsad (8), In India the matter depends 
on the provisions of the Contract Act, and in p<trticular on 
Chaptez* X of that Act relating to Agency. It is sufficient to 
say that it has never been held that the managing member of a 
joint Hindu family is an agent within the meaning of that 
chapter and of ll)e rule iti PnaMeij \\ Fernie (7), I agree vit-k 
ibe passage at p, 108 of tlie Tagore Lav»" Lectures for 1870 vrliere 
Mr, Coavei] says; — VvTien tijcreib'.e vc i^omc to define the 
^^relalion of eacli member, espocially of tlic mauaging member. 

tiiC joint family and the joint cslato, vre are brought inio 
^'contact witli a rcjatloiiship which his no coimterp iri in Englisli. 

(1) (1893) 1 Q E , 422. (5) (1807) L L U , VJ All , 370. 

(2) (1801) 2 Q E,6S5. ((E (ISO‘0 i'L II , 21. AIL. 

O) (iSR.) ?3M aadWMO-l (7) (IS05) 3 li and C . 977. 

(-0 (ib70) L K , 4 A. C , 501 (8) (1887) 1, L K- , 9 AH , 
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law, Neitliei the tern partner, nor principal, nor agent, noT 
^^evcn co-panener will strictly apply 

I am of opinion that tlie Court below ouglit not to have clis- 
mib ed the suit, a-- it did, on the preliminary point, and that the 
ai)peal of tlie piainiilT sliouid bo allowed, tlic decree of the Court 
below ret aside, and the ca'=c remanded to that Court under 
section 6G2 of the Code of Civil Procedure for disposal on the 
merits. The appellant will have his cods of this appeal. Other 
costs will abide the result. 

Bakerji, J. — I agree in the judgment and order of the learned 
Chief Justice, 

The Court below* has held that the 43rd section of the Code 
of Civil Procedure bars the claim. That view is clearly oitch 
neons. As the defendants Nos. 1 to 15, who are the real defend-^ 
ants to the suit and against whom aloae the plaintiff seeks relief,, 
were not parties to the former suit brought agaiust the defend- 
ants Nos. 16 and 17, that section has no application. Although 
the learned Siiborclinato Judge refers to section 43, tho basis of 
his decision is, as pointed out by the learned Chief Justice, that 
the cause of action for the present suit is the same as thai for the 
previous suit; that both the suits relate to a joint debt; thai tho 
cause of action has merged in the decree obtained in tho former 
suit ; and that the present action is oonserpiently not maintainable. 
He has followed the ruling in Nuthoolall Ghoivdhrij v. Shoiokee 
Lall (1) which apparently adopted the principle lecognised in 
the well-known case o£ King v. Hoar 6 (2). The main quoDtion 
which we have to determine in this appeal, therefore, is whether 
the former judgment, though unsatisfied, bars thi& suit. That 
question was not decided in Dharam Smgh v. Angan Lai (3) 
on which the learned counsel for the appellant relied. It was 
held in that case that it was not a case of a joint debt and Joint 
contractors. 

The j udgmenfe in the former suit would operate as a bar to 
the present claim if two conditions are fulfilled, namely, firsC 
that the contracts of mortgage upon which the plainiiff^e claim 
is founded v/cre joint contracts by and on behalf of all the 

(1> (m 2 ) 10 B. Xi R., 2 Q 0 ; S. C. ( 2 ) ( 1 S 4 - 1 ) 13 M. 494 
iSW^B,458. 

(3) (1899) I. L. R., 21 All, 301. 
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defendants ; and, secoiid, that the rule laid down in King v. Iloare 
(1) is applicable. As to the first point there is no controversy. 
As to second, if the doctrine of King v. Eoare (1) cannot be held 
to apply, there is nothing in reason or justice to bar the suit. 

If the plaintiff^ statements are true the defendants Xos. 1 to 
15 and their interest in the mortgaged property are equally with the 
defendants Nos. 16 and 17 and their inteiests liable for the debt, 
and unless a legal bar exists, of which the defendants are entitled 
to take advantage, they are not in a position to dispute tlie claim. 

NoWj is the rule adopted in King v. Hoare (1) applicable to 
this case ? The reason for that rule was stated by Lord Cairns, 
L. C., in the later case of Kendall v. Hamilton (2), to bo that 
is the right of persons jointly liable to pay a debt to insist on being 
^^sned together.’^ I agree with the learned Chief Justice that that 
reason cannot apply to cases in this country, at least outside the 
presidency towns, since the passing of the Contract Act. Section 
43 of that Act enables a promisee, in the absence of a contract to 
the contrary, to compel one or more of several joint promisors 
to perf3rm the whole of the promise. Under section 43 therefore, 
it is not open to a defendant who has been sued as one 
of the several promisors to contend that all hib cO“promi«ors 
should be made parties to the suit, and so fir as this country is 
Concerned the roe son on which the rule in King v. Hoare (1) is 
founded has ceased to exist. That rule is consequently no longer 
applicable. Further, the effect of sortion 43 is, as observed by 
Farran, J., in MoUlal Beehardass v. Qliellahliai Hario^am (3), 
make all joint contracts joint and several,’^ Where the 
liability is joint and several and the judgment first obtained has 
remained unsatisfied a second ‘^uit is not barred. This is a pro- 
position which admits of no doubt and is supported by the antlior- 
ities cited by the learnoi Chief Justice in his judgment. There- 
fore, since the enactment of section 4i of the Contract Act, the 
recovery of a judgment against one of several joint debtors does 
not bar a subsequent suit against his co-debtors. The rebult is 
that ill either view the present claim is maintainable. I am 
moreover not satisfied as to the expediency of extending the 

(1) tl S14) 13 M and W , 491 (2) (1879) L. U , 4 A. C., SO X, 

• (3) (1892) I L R., 17 Bom , 6. 
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<loctrLiO of ICn)j v, (1) anJ Kendall w (2) to 

avi^irg in tlic^e iboaIikc^, Having regard to the fact that 
tlio ec'^ses worn btscd in Ini/ on doctrine®^ and rulo^ of procedure 
pecnliar to Englidi ere evi !ontly no rea^^on ’why llieFf 

nntlioiKy ‘^I’onltl Ir rcjognb'*! in tlie Courts in this country* 
Tlic uo«^iraLilCy of applj ing to e i-cs in this country the rule laid 
doun in (lecis.ons v/is quosiioned by Mr. Justice Markbj in 
Ilnmndro Coomar Mvlliek w RajendrohtU Moomhee (S), and 
by Mr. JiFtico Muttasami Ayjar in Ghe^li v. Smnnrtl 

Ohh^aa Mamiar Gheft) (i).and those loarnccl Judges were of 
opinion that the rule night be productive of hardship in this 
eoantryj as it undoubtedly v oiilcl be in many eases. It was pointed 
out by Mr. Justice Markby that the iiilo was not recognised in any 
continenial country In Europe, and in his dissentient judgment in 
Kendall v. Ilatailiovp (2) Lord Peiizaiioo considered it not lobe 
consistent with justice. hat justice/’ his Lordship obserred^ 
Is there in sa} ing that vh^^n three p'^i^ons are all and each inclivi- 
dually liable to pay a debt, an action and judgment unsafis* 
fied) against tvo of them should extinguish the liability of the 
^Hhird?’’’ He held iho rnlo to bo one of procedarOj and charac- 
terized it as one ‘^whiclg vitaout affeetii g to n«?sert aiy joint 
rights on the part of the defendants, denies the aid of tl ela w to 
enforce those of tlie plaintiffs.” Procedure,” he said, is but 
'^Hhe machinery of the law after all — ^thc channel and means 
whereby Lw is admmisteicd and justice roi^Iied. It sfrangely 
departs from its pioper ohlce when in place of ficilitaiing, it is 
permitted to obsAnict, and even extinguish legal lights, and h 
thus made to govei where it ought to sub .n^ve.” Having regard 
to the fact tint even in England the propriety of tlic ride Ir'^s been 
questioned by high author! ij, I do noi; think tlirro is sufficient 
jnstificalion for extending it to the Courts in these proxdnoes* 
Upon gx'onnds both of law and expediency, therefore, lam iiimbte 
to hold that theplaintilf ispiecliided from miintaioing the present 
suit by ron'^on ot the device obtained I.y him in 189-1. 

I fully concur with tl e loirned Chief Justice in the viev/ that 
the manager of a joint Hindu fanuiy is not in the posidon of an 


<1> (inu) 13 M. and W , 4^4. 
(2) iim, L. B., 4 A. G , 5(4. 


(Z) (1878) I II., 3 Oafc‘., 053, 
(4) (ISSl) I.L. 3?,5 



ALL4.HABAB SEEIES. 


321 


TOL XXII.] 


ordinary agent as regards the other member^ of the family. The 
( ontontion of the learned counsel for tlie respondents^ based on 
the argument that the defendants Nos. 16 and 17 were agents of 
the other defendants, cannot therefore prevail. 

Appeal decreed and came remanded* 
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SHCO SAMPAT PANDE and anothbb (Pbaintots) ». BANDHU 
PRASAD MI&E ANB others (Dbeenbahts) ^ 

Act JSo jriX. of i87S (2J 'W P Land Merenue Act), sections 166, 167j 168 
•--•Act iVo XII of 1884 C A griculturists’ Loans AefJ^ section 5 — Takam 
loan — Sale of house i7i default of 'payment of loan — 'Ejfect of such sale 
The piovisions of sections 166, 1G7 and 168 of the North-Western Prov- 
inces Land Eeveniie Act, 1873, apply only to the sale of a patti or mahal. 

Where theiefore a house upon which there existed a piioi incumbtancc was 
sold on account of the non-payment of ceitain tahavi adavances, it was held 
that such sale did not avoid the luioi incumbrance. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Baba Durga Ckaran Banerji for the appellants. 

Pandit Surdar Lai (for whom Maulvi Ghiilam Mnjtaha) 
and Babii Jiwan Chandar Mukerji for th^* respondents. 

Baneeji and Aikman, JJ. — The decree of the lower appel- 
late Court cannot possibly be supported. The suit was one for 
sale upon a mortgage. The property mortgaged consisted of a 
liou'^e and certain zamindari property. Subsequently to the mort- 
gage the mortgagor took takavi advances from Government 
w^hich he did not repay. The Government therefore caused the 
said house, upon the security of which the takavi advance had 
been made, to be sold, and Sheo Sahai, defendant, purchased it. 

Both the Courts below have dismissed the claim in respect of the 
house on the view that the purchase by Sheo Sahai conveyed to 
him the house free from the incumbrance created by the mort- 
gage in suit. The learned Judge has relied on the provisions of 
section 167 of Act No* XIX of 1873, and holds that as arrears 
of takavi are, by virtue of section 5 of Act Ko* XII of 1884, 
realised in the same manner as arrears of land revenue, property 

* SeconJ Appeal No 700 of 1897, fiom a decree of Mr. V. A. Smith, Judge 
of G-oiaLhpur, the 22ud May, 1897, condiming the decree of Maulvi Saiyid 

Jafar Husaia, Subordinate Judge of Gorakhpur, dated 19tli February 1807. 
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ordinary agent as regards tlie other members of the family. The 
< oiitondon of the Icarnefl connsol for the respondents^ based on 
the argiinioiit that tlio defendants Nos. IG and 17 were agents of 
the other d^dendaiitfe; cannot therefore prevail. 

Appeal deoreed and cause remanded* 


S^lfo}'e Mr JuHice Baverji and Mr Jusiiee AiTcma.i 
SKhO feAMPAT PAjSTDE and another (PiiAiNTirrs) 'o BAJSTBHU 
PilAS-il) MISn AND othses (Defendants) ^ 

Act Ao XIX of 1873 fX-W F Land Fevenne Act), seeftons 166, 1G7, 168 
•—Act Xo LTI of 1884 (" A ^ricullurt^its^ Loans Act)^ sociton ^•^FaTca'ci 
loan—iSale of house %n default of ‘payment of loan-^Fffect of such sale 
IlKi piovisioJis of sections ICO, 167 and 168 of the Nortli-Westein Prov- 
inces Laiul BcvciiTie Act, 1S73, apply only to the sale of a pat ti or mahal. 
\\ hert tliLrcfoic a house npon which there existed a piioi incnmhranco wa.s 
sold on account of tTie non-payment of ceitain takavi adavances, it 'was held 
that huch sale did not avoid the piioi incmnbrancc. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu Durga Charan Banerji for the appellants. 

Pundit Sundar Lai (for whom Manlvi Ghularii Mujtaha) 
and Ecibu Jiivan Clhando/p Mukerju for th^ respondent^. 

Baxebji and Anof AX, JJ.— The decree of the lower appel- 
late Court cannot possibly bo supported. The suit was one for 
sale upon a mortgage. The property mortgaged consisted of a 
liou-e and certain zamindari ]>roperty. Subsequently to the mort- 
gage llie mortgagor took takavi advances from Government 
which lie did not repay. The Government therefore caused the 
said Iioiise, upon the security of wdiioh the takavi advance had 
been made, to be sold, and Sheo Saliai, defendant^ purchased it. 
Both the Courts below have dismi>sed the claim in respect of the 
house on the view that the purchase by Sheo Saliai conveyed to 
Isim the house free from tlie incumbrance created by the mort- 
gage in suit The learned Judge has relied on the provisions of 
section 167 of Act No. XIX of 1873, and holds that as arrears 
of takavi are, by virtue of section 5 of Act No. XII of 1884,, 
realized in the same manner as arrears of land revenue, property 

* SecouS Appeal Xo. 700 of 1897, fiom a decree of AXr. V, A. Smith, Judge 
of Gorakhpur, djJtcd the 22iidMay, 1897, confirming the dcciee of Maulvi Saiyid 
Jafiir Husain, Subordinate Judge of Gorakhpur, dated i9th February 1897. 
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sold for recovery of takavi loans is sold free of all iiicumbranees* 
The learned Judge has overlooked the fact fcliat section 167 relate& 
to the sale of the patti or mahal in respect of which as arr^ar of 
land revenue is due. In such a case the purchaser wouhl no 
doubt acquire the patti or mahal sold free of all iiiciimlH*aiiccs. 
But if any property other than the patti or mahal in respect of 
which arrears are due be sold, the purchaser would only acquire 
the rights and interests which the defaulter had at the time of 
the sale, and any incumbrances created by him would not be 
rendered invalid by reason of the sale. This is clear from the 
provisions of section 168, The learned Judge no doubt refers to 
that section, but he says that the section would have applied had 
the house in question not been hypothecated to Government as 
security for the takavi loan. 

We fail to see how the fact of a hypothecation subsequent to 
that in favour of the plaintiff can in any way affect the plain- 
tiff^s right under his prior mortgage and invalidate that mortgage 
as against the purchaser under the later hypothecation. The 
mortgagor, when he made the hypothecation in favour of Govern- 
ment, hypothecated only such rights as he had at the time of the 
hypothecation. Those rights were nothing more than the right 
to redeem the mortgage in favour of the plaintiff. In our opinion 
the Courts below erred in exempting from the claim the house 
purchased by Sheo Sahai, and we think the plaintiffs were entitled 

to a decree for the sale of that house. 

I 

^ We notice that although in the judgment of the Court of first 
instance the house was exempted from liability for the claim, the 
decree which was drawn up directed the sale of the house. This 
was evidently an oversight as the decree totally exempted Sheo 
Sahai from liability. 

We allow the appeal and make a decree in favour of the plain- 
tiff for the sale of the whole of the property mentioned in the 
plaint. We extend the time for the payment of the mortgage 
I the 1st August, 1900. The appellants will get their 

this appeal and of the appeal to the Court below from 
A^endant, who will also be liable for the costs of the 
J instafioe. 

. A \ 7 7 

Appeal aeofeea^ 

_ i 
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REVISIONAL CRIMINAL, 

Befo'ie 31'}, Justice Burlitl, 

QULEK TAimHb^ v. hAMUEL LUKE * 

£Lti Mo AX oj' 1878 Cltidiau jd.ims ^ttj, section IQ — djotijication 
JSfo 458 of the 1S^% Morth^ 1893 — U vcmjjiione fiom the o^aation of 
the Arms Act — VoLuntea s 

A ^olunteoi, King ai^cibou cvunpkd in vutne of A^oliiication No 458, 
dated 18tli Maidi, 1808, of tlic Goveinnicnt of Indii, is not t\tiiiptcd meitly 
Witli itfeionoe to liis duties as a vcluuteci, bat gcneially (subictt to the 
exceptions mentioned in the said Notification) It is thcicfoic not unlawful 
foi a volunteci to possess Inc aims and to use the same 

This was an application for revision of an oider passed by 
a Magistrate of the Phdibliit districi. The facts of the case 
sufficiently appear from the order of the Court. 

Mr. i?. K. Sorabjiy for the applicant. 

The Government Pleader (Munshi Mam Prasad), for the 
Crown. 

Bukkitt, J.— This is an application in revidon agiinst the 
conviction and sentence pa,‘3sed on the applicant by a Sub-Divi- 
sional Magistiate m the Philibhit district under section l^(f) 
of the Indian Arms Act, No. XI of 1878. The Magistrate 
found that the petitioner had fire-arms in his pobaebsion in con- 
travention of the prohibition contained m section 11 of the Act. 

The learned 6o\ernment Pleuler very properly admits that 
the conviction and sentence cannot be supported. Tne plea raised 
by the learned counsel who appeared for the applicant thxt 
a volunteer petitioner is exempted from the operation of the section 
under which he has been convicted.^^ That plea, in my opinion^ 
is a good plea^ and must be allowed. 

The Magistrate who convicted the petitioner admits that the 
petitioner is a volunteer. It w oukl therefore, prmd f(iG%e, appear 
that under the provisions of the Government Notification No. 
458, dated the ISth Maich, 1808, the petitioner did not commit 
any offence in having fire-arms in his possession. The Magistiate, 
however, has an easy way of getting over that difficulty. He 
contemptuously brushes it aside by holding that though the peti- 
tioner is a voliint^er, and as such is exempt from the operation 
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“of the Arms Ao5, 1878,” ^ * >i= * =i= “t' “ ho is exempt 

“ only for the purpo os of volnntooriiig. He is not exempt from 
“posses ing fowling pieces, which he did in spile of his 

“ fowling piece having been confiboatod by the District Magistrate.” 
The Magistrate further found that in spite of the previous warning 
the applicant “has again possessed himself of the fowling pieecb,” 
aud “ uses these fowling pieceb in shooting wild animals.” (Tue 
former cam m..ntioned by the Magistrate is one in whioh in 
another disti-Lt the applicant was oonvicted of a similar offence 
Under the Arms Act. In tliat case he was let off with a warning, 
aud his gun was confiscated. The Sessions Judge on appeal held 
that he ought to have been fined under section 19 (&} of the Arms 
Act, 1878.) The Magistrate goes on to add that the petitioner 
“ should have obtained a license under the Arms Act, 1878, if 
“ he wanted fowling pieces for the proteaion of his cultivation. 
“ As a volunteer he is not entitled to keep fowling pieces, nor is 
“he entitled as such to use them for the purpose of protecting his 
“cultivation.” Acting on his view the Magistrate inflicted a fine 
on the a 2 >plioant and directed his guns to bo confiscated. 

In my opinion the Magistrate has adopted an ab'^urdly errone- 
ous view of the law. I hive uo he^itadoj in holding that, being 
admittedly a voluiitoor, the applicant io (to use the language of 
the Magistrate) entitled to keep fowling pieces, aud to use them 
for the jitiriiose of iirotecting his cultivation. I kuoW of no 
authority for the interpretation put by the Magistrate on tlio AVords 
“all volunteers” in the Kotifioatim mentioned above, nor has tlio 
Magistrate cited any. Tliosc words, roa 1 iu tlioir ordinary gram- 
matical sense, exempt “ all volunteers ” from the operation of all 
the prohibitions and directions conlainad in sections 13, 14, 15, and 
16 of the Arms Act, with certain exceptions not in point in this 
case. The Magistrate does not accept that view. He holds that 
the apjalioant “ is exempt only for purposes of volunteering.” It 
is difficult to say what meaning the Magistrate intended to be 
put on those words. Most probably they mean that ajiplieant 
jvas entitled to the benefit of the exemption only when attending 
volunteer 2 >arades and when in possession of the rifle avliich had 
been entrusted to his care as a volunteer. “If this restricted 
meaning is to be attached to the avords “ all volunteers,” a 
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similar restriction must necessarily be applied to all the other 
classes of person exempted in similar language. The result of 
this would be absurd in many cases ; to take one case among 
many, it would render it illegal for native commissioned officers 
of Her Majesty^s native army to possess or use, unless they had 
obtained license under the Act, any arms other than those sup- 
plied to them by Government for military purposes. 

I cannot believe that it was intended that such a narrow and 
restricted interpretation should be placed on the Notification. 
On the contrary, I believe that the exemption of all volunteers’^ 
from the operation of the prohibitions and directions contained 
in certain sections of the Arms Act, 1878, was granted with a 
view to encoui'age volunteering among that class of the public 
who otherwise would be subject to those prohibitions and direc- 
tions. But as interpreted by the Magistrate in this case the 
Notification is inoperative as far as volunteers of that class are 
concerned. It would leave them in exactly the same position as 
before under the Arms Act, and it would still be necessary for 
volunteers of that class, who, like the applicant, desire to possess 
and use fire-arms, to take out licenses under the Act. It follows, 
as a necessary consequence of this interpretation, that it is only 
by virtue of the exemption in the Government Notification men- 
tioned above that volunteers, like the applicant, and officers and 
soldiers of the native army, can legally possess and use the arms 
supplied to them for volunteering and military purposes. In my 
opinion that interpretation is wrong and would defeat the object 
aimed at by the Notification. I hold that the applicant was 
not bound to take out a license tor the fire-jrms he possessed, 
and was therefore improperly convicted. Accordingly, setting 
aside the conviction and sentence, I direct that the fine, if paid, 
be refunded and that the confiscated guns be restored to the 
applicant. 
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APPELLATE CIVIL. 


^efot e Mi Tu^ftce Saneiji and Mr Jnsii&e Aihman, 

BAII KF'NfWAR (Platntiip) r E,IM DAI (Dependant) ^ 

Mmdu latv — Jlindit widow-^Hight to maintenance — Sale of jproperi^ %n 
resjpeot of tuhicli the wxdom*^ <}iglit to maintenance might he enforteahle 
— ic* Ido IV of 1882 (Ti ansfer of Proggerig AclJ, section 39 
The mainttnancc of a Hindu widow is not a cliaige upon tlie estst© of her 
deceased husband until it is fixed and chaigcd upon the estate by a dccieo oi by 
agi cement , and the widow’s right is liable to be defeated by a ti ansfer of the 
huslnnda piopeity to a lond fide pinchasei for ralue even with hnowlcdge of 
the widow’s claim foi mainteninet, unless the tiansfer has, fuithei;,. been made 
with the intention of defeating the widow’s claim. Sham Lai y Banna {ly 
and Lakshman Bamchandra Jo^hi v Safgahhamahai (2) leftiied to. 

Thb facts of this case sufficiently appear from the judgment 
of the Court. 

Mr, D, N. Bc^ned*j^ and Pandit Swndar Lal^ for the appellant. 
Pandit Moti Lai, foi the respondent. 

Baiiterji and 4 jkviak, JJ. — The appellant, who is the widow 
of one Thaknr Gir Prasad Singh, brought the suit out of which 
this appeal has arisen to recover arrears of maintenance from her 
husband’s sons and fiom the estate left by her deceased husband, 
a part of which in the possession of the respondent, who was 
the third defendant in the couit of first instance, under a usufruc- 
tuary mortgage executed by one of the sons on the 19th April, 
1891. Previously to the institution of the suit the plaintiff had 
sued the sons for hci maintenance, and obtained decrees, the ear- 
liest of which was passed in 1SS7. The present ‘^ult was opposed 
by the respondent, v/ho cl limed to be a transferee for considera- 
tion, without notice of the plaintiff’s right. Tlie court of first 
instance decreed the claim against her, but the lower appelhte 
court set aside that poition of the decree which affected the res- 
pondent. The plaintiff has prefcried this appeal, and the question 
we have to determine is, whether the property m the hands of the 
respondent is liable for the amount claimed by the plaintiff. 
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7 Stcoua AppeU Ko 771 of 1897 nom a dccicc of L G D^ang, Esq , Dis- 
toict Judp ol Ahgarh dated the Sid June 1897, modiiying a dccice of Bdm 
'Sia Ofiiciatiug Suboidniate Judge oi Aligaxb, dated tiic 3rd 


(1) <3683) 1. L. K , 4 All , 2»G. (2) (1877) I. fc. E , 3 Bom . m. 



AILAHABAB SmiEd. 


327 


TOL* xxir ] 


Butii Ae courts below have found that the respondent a mort- 
gagee for consideration^ but hid notice of tne pi lintiff’s right 
Tile first court aho held that the transfer under whrh she u la 
possesbion wa& made with the miention of defi* iud mg the plain- 
tiffj and depiiviog her of her right, and applied the piovisuns 
of sewtion 39 of the Tiansfer of Pi'^peity Act. The lo vei appel- 
late court, howe\er, was of a c>nti«.iy opinion, and foimlthit 
the inoitgxge was not made with the intention of defeating the 
piamtiff^s right to maintenance. It held that tiie chira could 
not be enforced against tliat portion of the prjpcity yhiohis m 
the respondent’s hauds^ although she had notice of the appJUufs 
lights. 

It is Gon'‘eded that the maintenance of a ITindii widow ib not 
a charge upon tlie estate of her de eabel husband, until it is fi\e(l 
and chaigcl upon the estate by a de^iee or b} agxeemcnt. Tins 
was hel 1 by a Full Ben.>h of thi-a Court in the ca^e of Mam Lai 
V. Banna (ij. It is further conceded that theie was no agiee- 
meiit by which any piiticilai property was charged With the 
iniintenancc of the plaintiff. It i», howevei, contended that the 
decree obtaiiod by the plaintiff on 22nd August iSoT, ciexted a 
chaige upon the property left by the de eased hubbind of the 
plaintiff If thm is so, the respondent took the pioport}, ofwlu h 
she IS the mutgigee, foubject tothxt chaigo, and cannot oluin 
evemption from liability. We have o\amuiod the clcurec of 22nd 
Augubt 1887; and have s.itisfied ouioolve^ that the only chuge 
declaied by that decree was a chaige for the amouit of miin- 
tonanco which ha I alieady accrued due and was decreod to the 
plaintiff. No charge for future maintenance was created by the 
decree. Such being the case, the learned counsel for the appellant 
next relies upon section 39 of Act No IV of 1882, and in piuli- 
eiiUr on the concluding w oidb of th it scotio i. Teat section, so far 
as it relates to m xiotenanv.e, prov ides that where a third person has 
a right to receive miintenance from the profits of immovable pio- 
party, and such property is transferred with the mteatioa of defeat- 
ing such right, the right may bo enforced against the transferee, if 
lie has notice of such intention, or if the transfer is gratuitous, but 
not against a transferee for coiibideratioa and without notice of 
• (I) (1882) LL.B,4A11,29<I. 


1900 


Ram 

Kcnwab 

i? 

RiM Dai 



1900 


Ram 

KrrifTi'AE 

Bim I)ai 


32S THE TXHIAX LAW REPORTS^ [vOL. XXlt, 

the right, nor against such property in his hands.’" TIio object 
of the section, so fax* as it relates to mninteiianeo, is to declare in 
what cases a riglit of iruintcnancG may be enforced against tians- 
forces of the property from which the maintenance is reecA ei'abio. 
In our opiaioa an e'Sentia) condition for the enfoiccmonl of the 
right under the section against a transferee is that the transfer has 
been made with the intention of cleiGaling the right. 'WHiere a 
transfer has been made with such intention and the transferee hag 
notice of it, he cannot defeat the righi, altboiigli he may bo a 
transferee for consideration. Again, ii the transfer is gratuitous; 
the transferee can in no case defeat the right. V/here, however, 
the transfer is for consideration, and the Iransfeiee has no notice 
of the right, it cannot be enforced against him, even if the transfer 
was made with the intention of defeating the right, A.S we read 
the section, a condition precedent to the enforcement of the right 
against the transferee in ail cases is that the transferor has acted 
in fraud of the person entitled to the right. The w'ords ^^and 
such property is transferred with the intention of defeating <^iich 
right govern all that follows those w’ords. Given a light to 
receive maintenance from the profits of immovable property and 
given a transfer made xAth the objout of defeating tliat 3 ight, the 
only transferee wdio can clefooxt tlie right is a transfeiee for value 
and without notice of the right. But where the transfer has not 
been made with suoh object, the right cannot be enforced against 
the transferee, although he had notice of the right. As observed 
in the commentaries on the Transfer of Pioporry Act by Slessrs. 
Shephard and Browne, sometliing more chan mere notice of the 
right has to be proved against a iransfereo. It mast also be 
established that the transfer v/as made in bad faith, that is, with 
the intention of defeating the right. The reason for such a rule 
is not far to seek, A Hindu v:idow'’s right to receive mainten- 
ance has been held to be a right of an indefinite characto'r, which^ 
unless made a charge upon property by agreement or by a decree 
of court, is only enforceable like any other liability in respect of 
wdiioh no charge exists. See the Pail Bench decision in Sham 
Lai V. Banna (1). A right of such a nature should not equitably 
bo enforced against a transferee for value unless tlje transfer wa^ 
(1) (1883) I. Ii, B., 4 All,; 296 , at p. 299. 
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made in fraud of llie light of maiiitenanee. In Lalcshman 
■Ramchandra Josht v. Satyahhamahm (1) it was hold that the 
inere cireumstauee that a piueha‘'ei for value had notice of the 
claim for maintenance is not conclusive of the widow’s rights 
against the pi operty m his hands. Mi Justice West further held 
that “what was honestly iiurcha^ed is fiee fiom her chim for 
ever • what was pnichased m furtheiance of a fraud upon her, or 
with knowledge of a right which would thus be pic]iidiced, 's 
liable to her claim from the first.” As pointed out by Mr. Mayne 
in his work on Hindu Law, paragraph 421, page 618, 5th Edi- 
tion, section 39 of the Transfer of Property Act, substantially 
gives effect to the views expressed in the case cited above. 

For these reasons we are of opinion that the xiew taken hy 
the learned Judge of the lower appellate eouit is right and that 
this appeal must fail. Wo dhmiss it with costs. 

Afpeal dismissed. 


IBefovB tTusHce jSanerji and ilfV. JCusttce AxTcman 
ASHIQ HUSAIN* (Objector) MUHAMMAD JAH anb others 

(ApPIiICiNTS )* 

Act Wo, XIX of IS'/S {W,-W JB Land Lcveime Act), seciiotis 107 ef seqq-^ 
Lart%t%on^'Recemie Courts not competent to •pa'i hiion Imldingh, 

Iisra partition undei the Noitli Western Provinces Land Povenne Act, 1879, 
neithei buildings noi the materials thcieof cm be paititioned, what is paiti- 
tioned IS the land in the mahal Wbeio such land is co\cicd with buildings, the 
Comt niahing the paitiuon has to follow the piovisions of section 124 of the 
Act, but it can decide no question of light to the buildings, nor can it paiti- 
tion them. 

This appeal arose out of an application made by ibe respon- 
dents for partition of certain resumed muafi and shannlat lands in 
the village of Muhammadpury together with the buildings thereouj 
consisting of various shops and houses. Objections were filed by 
the appellant Ashiq Husain^ including one, to the effect that the 
Revenue Courts was not competent to partition the shops and 
houses* These objections were disallowed summarily by an 
Assistant Oolleetor, but on appeal the Disiriot Judge made an 

* Second Appeal Ho. 829 of 1897 from a decree of C Hustom^ee, Lsq., 
District Judge of Moiadabad, dated the 5th August 1897, confirming the older 
of Kuar Bahadu 2 >Assistant Collector of Moiadabad, dated the 18th June 1895. 

• (i) (187^) I. D, E., 2 Bom , 494. 
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order of remand unclor section 5G2 of the Code of Civil Pro- 
cedare* On this remand the Assistant Collector went into the 
case at length and pastel an order directing the partition of nine 
shops and baildings appertaining iLoretOj as also of a certain 
diiViin khanOj and ruth 

From this order the objector, icsiiiq Husain, appealed to the 
District Judge, again urging that the order for partition of the 
buildings was not within the competence of a Court of Eevenue* 

The Didrict Judge, apparently ^^itlioiit considering the que4i(m 
of juri^diotion rai el by the appellant’^ first plea, dL-missed the 
appeal and confirmed the order of the Assistant Collector. 

The appellant thereupon appealed to the High Court, 

Pandit Moti Lai and Maulvi Gltulam Mujtahaf for thd 
appellant. 

Munsbi Qohlnd Prasadj for the respondent'!. 

Bai!?erji and Atkma:^, JJ. — Tliis apiieal arises out of m 
application for partition mide under Act No. XIX of 1873tf 
Some objo ‘tions having been raise 1, the Court of Revenue tried 
those que^tions under section 113 of the Act. In doing so the 
Assistant Collector determined the extent of the shares, of the 
different owners of the mihal in lespeot of certain buildings, and 
ordered that the Amin should make a partition of the building^*, 
inoluding rafters, hrickb, stones a id other materials of each btiild- 
i ig. We are surprisel that such an order of the AsJstant Col- 
lector, which was mxnifestly ultra vireSf has been sustained 
by the learned District Judge. It is beyond qiie^ion that in 
partition proceedings under the North-Wc'^tern Provinces Land 
Revenue Act mlther buildings nor the materials thereof can be 
partitioned. What partitioned is the land of the mahd i 
where siuh land is covered by buildmgs the Court making the 
partition has to follow the pirovisions of section 121 of the Act, 
but it can decide no question of right to the buildings, nor can 
it partition them. We allow the appeal and set aside so much 
of the order of the Courts below as directs the partition of the 
buildings in question. The parties will pay their own co?jts in 
"“all Courts. 

[This ruling was follow^ed by Eanerji, J., in Second Appeal 
Ho. 13 of 1903, decided on the 9fch June, 1900^^ the judgment m 
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Y. Mablivna Bihi (1) — Ed.] 


ease of AhtliU IluJ>//iian 
Decree rued ijlcd. 


Before Mr. Kroxt Ar^uig Chief 7it,stice, and Mr, Justine Blair. 
SHIAH KARAN axd anotheh (JcDGiiEXT-DieyuoBs) r. II \GIIUNANDAN 
PIIASAD AND Axornsi; (])ecjil'3:-hol3)Sp.s) f 
Betters Batent, section S- Appccl-^-Brescjitidion. of appeal hp a person 
other than an adcocate, takil or altoruep of (he Corri^ or a, sivitor. 

tluit tlui present ition of an appeal by a person wlio was not an 
advocate, vakil or attorney, oC tlio Court, nor a siiitoi’, is not a valid prosonta- 
tion ill law, baviiig regaid to section Sof tho Letters Patent of tiio High Court, 


^ j^AXESJl, J. — I think that tho decue o? iht^Couit Ix'low is right and 
this appeal must be dismiss, od. The snit i elalt's to a om.-foui ih slnrt; of tho 
walls oi an enclosure, and to gatts, and tuircls apijeitainlng to a garhi in the 
villige Taira. Tho pliintifL claims a moiety of tljo said sliaie. He is one of 
the three sons of one Jawabir Singh. Tlu; defend ints arc lii?> iiophews, being 
the sons of the plaititi^"s brother Fateh Singh. Tho tliiid brother, Anup Singh, 
is dead and left no issue. The phi in tiff ’a case is that the thieo brothers were 
joint, that the property in rptestion was aequiied with joint i’uiuL, ami that 
conseqtiently ho is entitled to a half share of tin* S'nd property. It apjjeais that 
a pirtitiou of tho Tillage has been effected and the sliaros owned by the pirtiCvS 
have been divided by the He, venue Authorities. The wills, gates, and turrets in 
suit are said to h.i\o been allotted by the Hevenuo Authoiities to tho defen- 
claufs as appertaining to their share. It is in consequence of this order of the 
Kevenuo Authorities that the pi untilf has bi ought the present suit. The loner 
appellate Court has found ns a fact that the pioperfcy wis acquired by Anup 
Singh Vkhen the family w is joint, that the pUintiff and the defend Hit’s father 
Fateh Singh lived joiiiily with Anup .^ingli, md that upon Anup hi ngh’s death 
both of them bee line owners in cvpial moieties of tho propeity in question. It 
has also been found timt the dofeiidinls had failed to prove that the properly 
had been acquired Bcpar,itcl;j by Fateh hingli. That Coint h.is docieed the plain- 
tiff’s claim with the exception of a small portion of it with whuh we aic not 
concerned in this appeal. The fiist two pleas taken in tiie memorandum of 
appeal are to the effect tliat the decision by the Kevonne Authoi it ies precludes 
the plaiiitiff from maintaining tho present suit. This obj(‘(tioa is, in niy 
opinion, utterly untenable. It was not within the coinpeteney of Ihe Hevenno 
Authorities feo partition a building. It is only the land of a mabal wliieh the 
Ih'venue Authorities are empowered to partition by Act ATo. XIX of 1S73. If 
those authorities took upon themseivea to partition tbc buildings, that is, ilm 
walls, the gates, and tho turiets in suit, they acted vj (ra hires 'ihis was luld In 
second appeal No 82'J of 1897, decided on the 2bth of April, lOOO. Further, I 
notice that in this case the District Judge held in llie appeal preferreu to liim 
from the order pissed in the partition pioceedmgs that tlie pirties should have 
their rights to the buildings detennim^d by a civil suit. It is clear, therefore, 
that tho plaintiff is not precluded from iinaiiiLaining the present suit in tho 
Civil Court as held by the Conns below. Tii(‘ other grounds of apptaal must, 
having regard to the findings of the lower appellate Com t, I.iih As I have said 
above, that Court has found, and 1 think upon cogent grounds, that tlie proxierty 
was joint. Therefore the plaintilf was untitled to the deciee which has been 
graiiLod to iiiia. X dismiss the appeal with costs. 

f First Appeal from order No. 121 of 1890 from an order of Balm Kunwar 
Mohan Lah.frJuhoi^Iinate Judge oi Benares, dated 15th July 1890. 

• (1) Weekly Notes, 1809, p. 40. 
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Ix this ca-e the petition of appeal v>aB signed and i)reseiited 
to tho Court by a person who neither an advocate, vakil or 
attorney of the Court, nor a suitor, but who appears to liavc been 
a mukhtar-aharn of the appellant. At the hearing of the appeal 
a preliminary objection was taken that this was not a valid pre- 
sentation, having regard to section 8 of the Letters Patent. 

Mimshi Qidzari Lai for the appellants. 

Babu Joq%ndTO Nath Chmodhriy Pandit Sundar Led and 
Miinshi Gohul Prasad, for the respondeuls. 

Kxox, Acting C. J., and Blair, J. — A preliminary objec- 
tion has been taken to the effect that the petition of appeal, which 
was presented in this Court, was presented by an agent and not by 
any of the persons enumerated in section 8 of the Letters Patent 
of this Court. The memorandum of appeal appears to have 
been presented by some person who wtxs clearly neither of the 
appellants before the Court, and who may or may not be a person 
holding a power-of-attorney to appeir and act on behalf of the 
appellant. If is contended that a mere presentation of an apj^eal 
does not come within the words of section 8. We hold that 
this contention is wrong. The words of section 8 are very clear 
and positive. We accordingly dismiss the appeal with cost«. 

Appeal dismissed. 


3.000 ^Before Mr, Knoai, Achnq Chief Jiisticet and Mr, Jmhee Blmr, 

May 2, MANMOTHOXATH BOSE MULLICK (PnAiNTirp) BASANTO KUMAR 

BObE MULLICK (Defekbant) « 

Aci Bo, VIIX of 1890 (Gfnardian and Wards AetJ, section 41 — G-uardian 
and Waid — Death of guardian — Suit by toard against guardian^ s son 
for rendition of accounts, 

Meld, that no suit would he by a ward against the son of his late guardian 
" for rendition of accounts. Bameshur Tiwari v. Kislitm Kumar (1) referred 
to 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu Jogindro Ncdh Chaudhri and Babii Satish Gkmidar 
Banerji for the appellant, 

*Birst Appeal from Order Ho. 117 of 1899 from an order of Klian Bahadur 
^ Mir Akbar Husain, dated the 14th September 1S99. 

(1) Weekly Notes, X8S3, p. 6. 
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Babii Ji'ivan Gh.andar MuJcarji (for %vIiom Pandit Baldeo 
Ram Dave)j for tlio respondsni;. 

Actij^g G. J.;, and Blaib, J.— The plaintrK, who is 
the appellant before us; fled a suit in the Conri; of tlie Mimsif 
of Allahabad, alleging tliat one Eabu Tara Kinker Bose Mullick, 
wlio had been appointed hU guardian, had not rendered accounts 
beyond the first year of sucli guardianship, that the said guardian 
died during pkintifPs minority, and tiled die plaintiff has every 
reason to believe that out of the said assets the said Babn Tara 
Kinker .Bose Muliick misappropriated a large sinn of money to 
his own usef* Kothing further was alleged either as to the 
nature, quantity, kind or manner of the misapproi^riation \¥iiiGlii 
the plaintiff believed hud been made. But the plaintiff called 
upon the defendant, who is the son of the siicl guardian, to settle 
the accounts of the estate, to r)%y out of die estate any sum or 
sums found duo upon such settlement of accoiints, or if the 
accounts could not be settled, to pay such sum or sums as the 
plaintiff might siicoeed in proving to be due. The Oourt of first 
instance decided that the son was bound to render an account. 
In appeal tlie District Judge held that the son could not be called 
upon to render accountb, and that it was no business of his to do 
so; that the plaintiff t?oiiicl call upon him lo hand over any 
papers, acoount-boolcs, etc., relating to the ostato which might 
have como Into his possession. Ho further held tliat upon such 
a vague allegation of misappropriation no decree could be given 
against the defendant. He accordingly aside the decree for 
the rendition of aceouius, and remanded the case to tlie Court 
below with iuhriictions to frame an issue regarding the items 
believed to have been misappropriated. In appeal before us 
the appellant urges that as the respondent is in possession of his 
father^s estate, he can be held liable to render accounts, and more 
to account to him for the period of his father's management. 
For this proposition no authority was cited to us beyond certain 
principles said to be found in the case of Concha v. Murrieta 
(1). That case related to special circumstanctss based upon tho 
law of Peru. On the other hand, we have a case of this Court, 
namely, Rameshur Tiwariv* Kishv/a Kumar (2). The learned 

{1) (4880)4. IL, 40, Ch- D,, 043. (2) Weekly Xoles, 1882, p. G. 
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S84 Tnn i’^diak taw ir'nPORTS, [vor xxtx. 

Judges wlio deoidetl thixt case evidently considered tliat the law 
governing a relationship of tho special nature must be looked 
for within ti.e four corners of the Statute which created that 
relations! ip ; the same law goveins the present case ; and they 
held that under section 2l ol Act No. XL of 1858 the Judge 
had no power to require the hens of a gnaidian to account for 
moneys recen eel and disburse 1 by the father in tlie capacity of a 
guardian. The provisions ol sootion 21 are personal to tlio 
gnaidian himself, and lefer to ca&es in whicli his certificate has 
been reeallecl for incompctency, dishonesty or some other g loJ 
cause, and not wheie his appointment has liji^ed through death. 
This precedent was piesumahly known to the Legislature when 
they enacted Act No. VIII of 1890, and from the words used 
by them in section 41 of that Act, it seems to have been con- 
sidered as the law which should prevail upon the point. The 
respondent has filed objections, and one of them is to the effect 
that the piesent suit would not lie. The objection is a good one 
aud fatal to the suii. 

We dismi s the appeal, and upon the objC''fion taken we set 
aside the order of remand, and fiuthcr direct that the suit as 
brought stand di-.missed with costs in all Courts. 

Appeal dismissed. 


Sefarfi Sir Ariknr StraJiey, Kmglif Chief Jmflee, ani Mr Jinfiee 

Banerji, 

MALIK MUHAMMAD KABIM and otdees (Plain ti 3 ?:fs) Q-ANUA 

PANDE AND OTHEBS (DErBNDANLs) ^ 

Act Wo XII of 1881 (if -IF. P Ment Act), sections 03, 943--Suit for 
i ecoi/'ded shaie of j^ToJitb-^tiiiit foT setbleYihe}%t of doeoimtS’^ItiMitathon* 
Wheie for the pui poses of a suit m which a share of profits is claimed 
hy a recorded oo-sharer, either against the lambardi^r or against one op moie 
01 all of ttie other co-shaieis, the Comfe la asked to adjust the accounts, what 
h IS to he looked to is the main aud substantial object of tho suit If the 
main and substantial object of the BUit is to obtain a settlement of accounts, 
and the obtaining a dtcrce for a share of the profits is only the ulttiior object 
of obtaining such settlement of accounts, then the suit is to be legardbd as a 
suit for settlement of accounts. If the mam and substantial object of the suit 
is to recover a share of profits which the defendant has received in ojtiess of 
what he IS entitled to, and if the Couit is only asked to go into the accounts 

• Appeal Ko 6 of 1809 under section 10 of the Letters Patent. 
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«i2cide!atally to that mam object^ aad foi the mipo'jc of doiefmmiiiji' wlieilitc 
the sum claimed is due, then the suit is uot a suit £oi settlement of accounts 
merely, but it is a suit foi a shaie of piofits within the tirst Catogoiy of 
section (h) of the H «W P Kent Act, 1881 Mohan v Jtoala Mrasad (1), 
^ispiamed Indo v Indo (2), retened to 

The fif'ts of this case sufiSoiently appear from the iiidt^ment 
of the Court. 

Mr. Abdul Raoof, for the appellants. 

Babu ParbaU Oharan GhaUerj%, for the lespondents. 

Straohey, 0. J., and Baherji, J, — We need not call upon 
the learned counsel for the appellants to reply. The suit clearly 
falls within section 93 (h) of the Bent Act (XII of 1881). The 
only question is whether it falls within the first category of suits 
mentioned in that clausej namely, suits by i ecorded co-sharers for 
their recorded share of the profits of a mah^l, or within the second 
category of suits for a settlement of accounts. If it falls within 
the first category, then under the first paragraph of section 94 the 
period of limitation is three years from the day when the share 
became due : if it falls within the second category, then, under 
the third paragraph of seotion 94, the period of limitation is one 
year from the day on which the right to sue accrued. Mr. Justice 
Burkitt has held that the suit is one for a settlement of accoants, 
and that having been brought more than one year from the day 
on whicli the right to sue af^crued, it was barred by paragraph 3 
of section 94. Xow in order to see whether the suit fills within 
the first or the second category mentionel in section 93 (A), it is 
ne^^essary to look at the jiiaint. The suit purports to be bi*oiight 
by certain co-sharers of the village against certain other co-sharers. 
It is headed as a “ claim for the recovery of Rs 516-11-6 principal 
and interest after adjustment of account from 1301 to 1303 Fasli, 
On account of lands in miuza Poni, pargana Ghosi,’^ It sets forth 
that the profits arising from the plaintiff^s share during the years 
in question amounted to R'5. 2,000 odd, out of which the plaintiff^s 
deceived from the tenants Rs. l,t>00 odd, and that the remaining 
sum of Es« 436-11-6 due to the plaintiffs Was appropriated by the 
defendants, firot party. It further alleges that out of the profits 
for the years in question the defendants have collected Rs. 436-1 1-6 
on aecoiipt of ^tlie plaintiffs’ share in ejscess ot the defendaute^ 
Ci) (1894) I. Lf li , lb All, 833. (2; (1893) I L R , lb Ail, 
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own share of the profits, and have not paid it in spite of repeated 
demands. The only relief prayed in the plaint, apart from costs, 
is that a decree for the recovery of Es, 4.3841-G principal, and 
Es. 80 interest, in ail Es 516-11-6 may be passed in favour of 
the plaintiffs against the defendants. There is no specific prayer 
referring to accounts. The only allusion to an account is in the 
heading of the plaint, whore the claim is described as one for the 
recovery of Es. 516 after adjustment of accounts/^ It is thus 
clear that the main and substantial object of the suit is to recover 
from the defendants with interest a specific sum which the de-^ 
fendants are alleged to have recovered from the tenants in excess 
of their own share of the profits and to hold on account of the 
plaintiffs^ share. For the purpose of ascertaining the correctness 
of the amount claimed, but for no other purpose, the Court is 
asked to adjust the accounts. Now this being the nature of the 
claim, the ruling of the Full Bench in Mohan v. Jwala Prasad 
(1) appears to us to show clearly that the suit falls within the 
first category mentioned in section 93 (h ) and not within the 
second category. The Full Bench held in effect that where for 
the purposes of a suit in which a share of pr^'fits is claimed by a 
recorded co-sharer, either against the lambardar or against one or 
more or all of the other co-sharers, the Court is asked to adjust 
the accounts, what has to be looked to is the main and substantial 
object of the suit. If the main and substantial object of the suit 
is to obtain a settlement of accounts, and the obtaining a decree 
for a share of the profits k only the ulterior object of obtaining 
such settlement of accounts, then the suit is to be regarded as a 
suit for settlement of aecounts. If the main and substantial 
object of the suit is to recover a share of profits which tlie defen- 
dant has received in excess of what he is entitled to, and if the 
Court is only asked to go into the accounts incidentally to that 
main object and for the puri)ase of determining whether the sum 
claimed is due, then the suit is not a suit for settlement of 
aecounts merely, but it is a suit for a share of profits within the 
first category of section 93 (h). Now the claim in that case 
Very; closely resembled the claim in the present case. There a 
was claimed by a recorded co-sharer against four 
(X) C1B94) I. L. E., 10 All, 333. ' 
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other co“Sharers in the villoge, not against the lambirdar^ as a 
share of the piofitb which the defendants were alleged to have 
realized in oxce^s of what they wore entitled to. The plaint 
asked for the recovery of the amoimt claimed means of 

adjustment of account/ the same expression as ^s used in the 
plaint before ns in the only reference which it makes to ac'‘onnts. 
The prayer was there, as here, not any praj er referring to a settle- 
ment of accounts^ but a decree for the ^^pocific amoimt claimed 
with interest. It was held by the Full Bench that, notwith- 
standing the reference to an adjustment of accounts, the suit fell 
within the first category of section 93 (h) and was for the pur- 
poses of limitation to be regarded as a suit for a share of the pro- 
fits of a mah^L We cannot agree with the learned Judge wdio 
beard this appeal that the present suit fills within the second 
category of cases mentioned by the Full Bench. We think that 
it clearly falls within the first citegory. The learned pleader for 
the respondent has referred to an eailier Full Bench case of Indo 
V. Indo (1)* It is not necessary to discuss that case beyond 
saying that if the decision lays down anything inconsistent with 
the case of Bohan v. Jwala Prasad (2), it ninst be taken to have 
been overruled by that case, which was deended by six Judges of 
the Court, including the three Judges who were parties to the 
former case. 

Mr. Justice Bnrkiit does not in his judgment dibcu&s the other 
points raised by the memorandum of appeal to this Court. We 
have heard the pleader for the respondent in support of these 
pleas, and we think there is no force in any of them. 

We allow tliis appeal? set aside the judgment of Mr. Justice 
Burkitt and dismiss the appeal to this Court with costs. 

[A similar case was decided by Banerji, J,, on the Gth June, 
1900, S. A. No. 891 of 1899, the judgment in which is given 
below — ^Ee,] 

Appeal decreed. 
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• Bahbbji, j —The suit which has given rise to this appeal was brought 
tinder el (li) of section 93 of Act JSTo. XII of 1881, for the plaintiffs* recorded 
share of prodts for the yeais 1303, 1303 and 1304 Easli. The plantiffs own a 
fourth shaie in Khata Xo 21, and an eighth shaie in Khata 22, and th^^y 
seek to recover the amount claimed as arrears of pioflts in respect of those 

(1) (1893) I."!. JJ., 16 All, 28. (2) (1894) I. L B, 16 All, 333. 
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^€fore Mr, Justice Siirlcltt and Mr, Justice lIendert,on* 

BANSJLHAK AWB othbes (BBrENi>iNi^s) «?. GAlSfESHI AHi> ahothbb 
(PjGaNTiris).'^ 

Hindu Zaw—3Iitaks7iai*a—SnereAsion---T)migl}i(r"^ dau^l^ 

^ SeUh tliat IE tlie absence of pafeieutial male hehs a dmgiilerb tlan^^litef 
Is heir to her maternal gj ainlfalln'r. 

The facts of this case sufficiently appear from the jiiclgmeiit 
of the Court. 

Babu Jogindro Nath Ghaudhri and Pandit Moti Lal^ for 
the appellants, 

Mr. E, Ghamier and Pandit Madan Mohan Malaviya^ for 
the respondents. 

Henbersoh, J. (Burkitt, J., concurring),— In this case it 
appears that on the 2lst July 1842, one Eai Singh sold certain 
land for Es, 851. The sale-deed, after reciting that the price bad 
been paid and possession given to the vendee, contained the follow- 
ing provision : — “ If the Sj-id vendee should on another occasion 
sell the said property, then for the same price he ^hall sell to me 
the vendor i and in case of my refusal he shall .^ell to any other 
person 


shares for the three years mentioned above The Lower Appellate Conrt was 
of opinion that the suit was one for a settlement of <icconnts, and applying to 
the suit the limitation of one year prescribed by section 94 of the Act, lus dis* 
nussed the claim in respect of the profits for the yeais 1302 and 1303 Fasli on 
the giound of limitation. This view of the learned Judge is clearly oironeon^j. 
As i have said above, the suit was in terms a suit for profits and not one for a 
settlement of accoun s. The distinction beisveen the two classes of suits was 
expl lined by the Full Bench in the case of Rohan v.JwdJa Pra&ad (1). It was 
there held that a suit foi profits does not become a suit for a settlement of 
accounts because the Court may have to take an acermnt for the purpose of 
granting a decree to the plaintiff. It is only when the main obicct of the 
suit IS to have an account taken fiom the defendant tint tiie suit becomes one 
for a settlement of accounts. Such is not the case here. Tbe learned Judge 
of the Lowei Appellate Couit thinks that because an account had to he taken 
of the rent payable by the defendants for tim hhudkdsht land held by them, 
the suit must bo takeu to be a suit for a settlement of accounts. Having 
regard to the Full Bench ruling referred to above, that view cannot be 
supported. The suit was in terms one for profits, and it was in substance h 
suit/ of that desciiption. This case is very similar to the case of 
Muhammad Karim v. Qanga Pande (L. F. A, Ko. 5 of 1809) decided on th^ 
8id of May 1899, and following the ruling in that case I hold that the present 
suit is one for profits and not for a settlement of accounts. Ho portion of tho 
claim was therefore barred by limitation. 

* Second Appeal Ho. 851 of 1897, from a decree of Maiilvi Muhimmatl Anwar 
iHusaIn, Suboidinate Judge of Aligarh, dated the 17th August 1897, reversing 
Mauivi Ahdul Bahim, Munsif of KasganJ, dated the 18th l>ecembe% 

(1) (1804) I. L. E., 16 All., 333. , 



ALLIHABAB SEBIES. 


339 


VOL, XXIT.] 

On tbe I5tli December 1892, the represen tati res of the vendee, 
irho had in the meantime died, sold a one-sixth share of the 
land ro the defendants for Es. 1,000 without giving tlie persons 
claiming to be the representatives of the vendor, who had aEo 
died, tbe option of purchasing the share. 

In 1893 the plaintiffs, who are the daiiglitcr^s diughter of the 
vendor and her son, claimiig to be the heirs of the original 
vendor, sued the defendants, the purchasers of the Jth share, to 
recover that share on payment of Es. 58-8-0, that sum being a 
one-sixth of the original price. 

The lower appellate Court dismissed the suit, and on an 
appeal preferred to this Oourf, it was held by anotner Bench that 
the provision in the deed to which we have referred amounted to 
a covenant running with the land and was bi.icling upon any 
purchaser. It was also held that the benefit of the covenant 
inured to the heirs of the original vendor, and that they would be 
entitled to sue upon the covenant, and the case was remanded to 
the lower Court for re-trial. 

On remand the lower appellate Court found that the plaintiffs 
are both heirs of Ibe original vendor, and has given them a decree 
for p)ssession of the land on payment of Es, 58-8-0. 

The defendants have now appealed to this Coiiid, The 
questions whether the plaintiffs (or either of them) are entided 
to the benefit of the provision which has been held by another 
Bench of this Court to be a covenant running with the land, 
and whether that provision is binding upon the defendants, is 
not now before us, and we therefore refrain from expressing 
any opinion upon those questions. 

The only points which are now open to us are whether the 
plaintiffs are the heirs of the original vendor, and whether, on the 
construction of the deed of sale, the price to be paid on a re-sale 
was the original price, or the price which an intending purchaser 
was prepared to give. 

As to the first point, we think it is clear, on the authorities 
which have been quoted before us, and the learned vakil for the 
appellant at the end of the argument on the other side was forced 
to admit, that in the absence of preferential male heirs the 
plaintiff Gancshi is^eir to her maternal grandfather, the original 
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vendor. It has been found by the lower appellate Court, and the 
finding has not been chal^ngod, that there are no preferential 
male lieirs* 

The other point as to the construction of the deed is not free 
from difficulty. On the whole, however, we are of opinion that 
the contract between the onginal vendor and vendee was that the 
pace to be paid on a re-sale was the original price mentioned in 
the deed of sale. We therefore dismiss this appeal and affirm the 
decree of the lower appellate Court as far as the female plaintiff 
is coBceincd. 

The added plaintiff, the son of the female plaintiff, has no 
title during his mother’s lifetime, and is not entitled to a 
decree jointly with her. His suit must be dismissed, but, under 
the ciieumstances, v ithont costs. Musammat Ganeshi is entitled 
to her costs m this Court. 

Decree modified* 

REVISIONAL CRIMINAL. 


Before Mr. Knoo>, Achng CUef JueUce, aed Mr. JneUoe Blavr. 

QUEEN EUPEESS «. NARAIN SINGH 

& Procedure Code, eeoHon 55e~Aoi Mo V of 1881 (PoUee Act), see- 

Uon 29-rrwJ hg Mugulrafe fo, I, each of orders or a 

Beeeroo les^cclo, of Pohee- Mog^Hraie not ‘‘^c.onaUy .etereeted.” 

that the Magistrate of a distuot was not. on account of his being 

tho head of the police of the distiict, dohaued by leason of section 556 of the 

Uode 01 Ciimmal Pioceaure fiom tivino - *5 j a 

, 1 , X ^ ^ pel son acensod uiidei section 29 of 

THia was a reference made nnder setfion 438 ef the Code of 
Onminal Procrinm by the Sessions Jndge of Jhdnsi in respeol 
of an ordm: passd by ft. D.slriot Magistrate of JhSnsi, whereby 
the M»g,strate had eonvioted one Narain Singh of a breach of 
^ order .ssnrf by a Eeserve Insi,ooi„. 

V 7,"^“? 0,"®°=“ 29 of Act 

V ox I80I. Tne Sessions Jude’a woa • • /i\ n . • 

^ , , , *='" ot opinion (1) that it 

w^not provod the aoens^l w of tho order in gestion 
md w.lMly disobeyed rt, and (2) that the Magistrate a, head of 


* Criminal Eension No. 215 of 1900 . 
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ills police in the district was daban-oti bj 'iaelion 556 of tlie 
Coda of Criminal Procednro from trying the case. The So"sions 
Jn''!ge was of opiulon tii^^ ‘^tiic i’uii jjOiioa risling of tlio 
Aliababad High Conrt in matter of .l,e petition of Ganeslii 
(1) has been praoticaily o'/eirdad by the addifiou of fbo iiins- 
tration to seotiou 556, Ormiinal Procedure Code, hy Act Y of 
1898.” 


The f^otn of rl; 


axe mo.:o folly s^tatCvi in oiJor of the 


01 riQ oah 

Court 

Kxox^ Acting C. -f-; Bbain, J.— Xnrain Bisgh, a con- 
stable, v^as ccnvi^toil by tlio ^'isirict ivlagisbr-to of Jhansi of an 
offence nudor 3e:iLon l-oi- rna sente need to 

vx:i v/as a 


iTorjiis 


rric-r^ 


lor tbo 01 dors of the Ibescrvc Inspector, 


two months^ 
recruit, and, as rt^ncl:, 

There is eyidoDca oa the record tiiOiS all policemen at every 
parade from the llili w?"o by erdois of the Reserve 

Inspector that no rotrait '.vas to be absent from tlio linos wiUiout 
a pass. Upon the evulsace tho District Magistrate rigb Uy fonnd, 
if be believed ibe evi-lence, r.'hiob bo did, that Xaram Singh wa.. 
absent from the. rcll-.ail-' :d. ''-hi-b bo v-as bound to^be pro .oni at 

Thx dcfcnco of 


7 p. "\r. and 9-bG r. 
tlie £i(K*u.^3d tlat i.3 ^ 

tho tT;o roil-cali 


c.:on. 






office till G-SO i\ M. of that orciuus 


C'cni :.a ;Ii3 CoAr: Icspccior’^i 
lud wTicu ho iioniC' lo 


get his Ibod, wati dohived bccaa-o the food wa-i not r-ady. As 
icgards the -rCcoiKl rcil-eJh t>lo3p. lie does not 

an}’ where sat up tho dotC'-^^^ biau i:o v/as igiiovant oi the rnlo 
about tiio rolI-calL The defence^ tnoroover, itj (li.'iOoiiCTod, aiul wc 
sludl ecTtainly not difetirho tie .i<Aag:s:rale s niiiu'g on thc-ee 
nialtGrb of fact. The ilaaiag pioGcea-^ upon ovi.ien'jo, wit]\ which 
lie was more couioctent to in iiiai it given in Jus presence, 
and he had iietter opporhindK-^^ appra.fsing iU\ xsortii. There 
is also much force in what tlic itiCsgistratG Riys, that lie 

tried the oUbnee sniamarJA SiagisU’itci trying ilie 

case "-nmm u’ily is required by to onior is ihe finding, and In 
ease of a conviohoii, a brief stcicaient ox llio reasons lliercdor, hi e 
do not ij,xpoct»^to fi-Fid tiu' evidence :a uill, nor can we lay down, 

* (0 (tse-') " An,io£ 
dti 


loco 


Qri:i?iS“ 

I^ri’KLSS 

■11 
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for that would be legisktiori, that in a case of this kind the Magis- 
trate is hound to do more than record a judgment embodying the 
substance of the evidence. 

Eiit it is contended that the Magistrate had no jurisdiction to 
try this case, and the contention is based upon the words con- 
tained in section 566 of tho Code of Criminal Procedure. The 
argument is that the accused shoiiM not have been tried by the 
District Magistrate in one capacity for breach of an order issued 
by, or approved of by himself in another capacity as accused's 
superior officer. Wo have in this Court in Full Bench decided 
what meaning is to be put cn the words a party or personally 
interested, and that judgment is in no way affected by the 
explanation which has been added by Act No. V of 1898, certainly 
so far as the circiimstancea of this case are concerned. The 
accused coaid have vt a proper stage raised this point ; he did not 
do so, nor do we thmir he could ha've done so successfully, for we 
see in the case no siibstaii‘*ial iitercGa g^Viiig rise to real bias in. 
the mind of the Distiict Mc'^glsLafe. We c^o not agree with the 
learned Judge that the fxt that the Dktilct Magistrate was much 
concerned or account of riot=, between the police and the Madras 
Infantry Segimen-., and tiiat ho was taking energetic steps to 
prevent disturbance of the public peace, is any evidence of any bias 
on the part of the District Magistrate. Any such conclusion as 
this we most emphatically decLna to draw. A Magistrate may 
bo very pioporly iLtoreoted in securing the proper peace of his 
district, f?nd be at the same time rigidly impartial in trying per- 
sons charged T^iih a broach of that peace. The Code of Crimiaal 
Procecluxe recognises this when It gives the District Magistrate 
special powers of dealing in appeal with proceedings taken to 


insure sociiniy agaiiiot a.ny .jrcaoh of tlio 
thercioro which vo are now passing is in no 
any such rcagoning as that given above. Vfe 


peace. The order 
vray concerned with 
take into considcra- 


lion iho acer.«cd^ wss a reernif., tliat nothing was shown 
against his previ.ous character. Three months is the maximum 
puuiahmciit provkleJ by law, and we think tliat, on the whole, a 
sentence of one month’s rigorous imprisonment would have sufficed. 
Wo accordingly reduce ffie sentence to one of rigffi’ous imprison- 
ment for one month ^yith. elTeot from the 28 !,h February, 1900 . 
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Ar,y imprisorimont whicli tLo iiCGhs?.d ^ laoiov ^l.:cc drAc 
be doomod 2 V.rt of llibi ^GSitci-icc,- Al} ''f ■ jip: i.-c :■« 

?nont i:ot suffei’crl ’^vill run fioui the JiA: or. l.o U ^ 'C-tec! 

cr sii])mits hinasolf for c^uesr. 


yA-'Xrc 


APPELLATE CiVTL. 


Sefo>*e Mr Jushce Jezu and Mr I£,.:.dr. so ? 

NAJM-UN-KISSA (PijAiNiirr) t* A.5AIB ALl AAA.. ( -j . •> 

Muhammadan lam-^Fre erniiLon-^LivaCi'd sale — ^\.;c ic le iiu\^ oP pic- 

Cinpiio’i. ai iscs 

No right of piG«ei>iption ai.LS.js upon a sno v'h. jh; ‘ucoiJi ''i tu Zlsihau- 
madan law, is invalid, as, for iiistaacG, by icason of nuG.ntaiat.y in the niico 
01 tlio time for dcli./ory of tho tiling Ecld, but if sac-i 3.^:0 become .loinph.to, as 
by thG pill chaber getting possession of iho tning sold, .bon Ihc o«ii(-i aiiin cf 
tliG piircliasGi OLComce coiiipuLuL., en 1 a ligiit of t)'. v. fc»i 5 tjOii a».iSG 3 , hut 
ucitlier ounoislup nor Iho pm on ptivL, i^gl t ivlnio... h.i'h cO tno d;A'e o'* (hr- 
GOD ti act of sale JS (?//«?» v Muhammad Yaq^vh x(I) icAiiGd to 

The facts of this case eiifHciently appear from the Judgment 
of the Court. 

Mr* Abdul Raoof and Pandit MqU Led for the appellant. 

Mr. Karamat Ilvmiu fo? tlis respondart, 

TIenbeeson J. (Ctjekitt, J., corx-unmg'i — ^These second 
appeals, No. G31 of 1SS7 and .Ne. 0S7 of ^.897; have been hoard 
togetlior. 

The facts are very simple. One Amiruilab, ^'’ho -v.as the 
owner of one of four adjacent b.o'UGcs, cn th.e I?l!i I, lay 1885, hy a 
registered contract of sale, sold fnat house to AJa;b All, thc- 
respondent In this appeal, for Its. Si for the site, and a fartbxr 
siuu for the building?:, to be a-^oeitalncd by carpenters or masons 
to be appointed hy the vendor and vendeo^ It being Ltipiurdod that 
upon the additional sum being ascertained and paid, posco^sion 
of the house cbould be made ever witbhi ten days. 

On the i4'di July 18BG, .Abrar Husain, the owner of the 
remaining three hciiseS; sold them to his wife, Najm-iin-riisa.a, tlie 


1900 
Mas/ 1-^ 


^ Second Appeal, No G31 of 1897, from a decree of D P. Addis, Esq , C S , 
Bist.iict Judge ol Sh ih]Ahanpui, thited llio 2nd August 1897, levorsi iv** n deeroo 
of Balm B;ia3 Nath, SuUoidinare Judge of bhalnahanpur, dated iho’ 3id 
1897. 


(1) (1894) I. L. E. 16 AL’, S44. 
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pre^O'iit appolLiiUo Jt 60 Lappo'seu AiydiullrOi Jid not carry 
cat iliG terms Gihib contract wilb Ajaih Aid ijAising to join in 
apDoliilr^ x-a.*no:ner.” cr lo ascv-vt^In she price of tiie 

and tao iatter Aiinu A n:G?;?s:rj- ic ia.Jlnite n suit jbr 
^peiifc poJc^mince 
decree on tue 


oi:i 




v •< i'L C I 
> 1 _• ., 


i:iy obtained ^ 
(dkcj it wr.s 


directed tlidi the pariic. to iho end Aiojld within a month join 
in iiomiDating four carpcniery or turt-on-- to ns oriila the vuIug of 
the bnilclingSj and lhal in dofiuli ol' thoir doing, the Coart 
Amin should ascorlnin the vahio. The [urtlerj did noL carry out 
the iirot diroctioii; niicl the Axiiiln sub'r^oqneu.ilj. made an inaniry 
and af^ecrlninou the vdLio to be ils. iii“S“Ch Tliib ‘->nm Ajaib 
AH paid on the 15tL Angus: ISfiCg and thereaiLcr^ ou the Cth 
Scplember 1890, he obbined possession under the decree. !Kei- 
tbor the contract of the ITtli May 1&95 nor tbe decree in the 
suit for sjiecifc performance are upon the record, but the facts, as 
above stated, are admitred. 

Najm-un-nibsa and Ajaib All Lave now each sued the other, 
each claiming to have a righb of pro«erriptio;i agiiusi the other. 
Both suits were filed on the 22nd February lS97h iMajiu-xm- 
nissa in her suit alleged that the proprietary right or ownership 
in the Iiouse purchased by Aj.Jb did not pas» to him on the 
ouGcntion of the contract of the 17th May 1895; and that on the 
date of her purchase, namely, on tiio 14th July 1898, he was not 
the owner, and in fact did not, according to Muhammadan law, 
become the owner until the Gtli September iS96>, when ho got 
possession, and she elvumcd that her right of pre-emption against 
him then arose. 

Ajaib Ali in his suit claimed to have been tlie owner of the 
housG XHirchased by him as from the iTtb. May 1805, the date 
of the j)nrchase by him, and, as such, to have been ontitled to 
X)re-emption as against Najm-un-nissa iix)oii her purchasing her 
house on the i4th July 1S96, In the other suit he contended 
that J^ajm-un-nissa could have no right of pre-emption against 
him, as her purchase was long after his. 

The first Court decided in favour of Najm-un-nissa^s conten- 
tion and dismissed the suit of Ajaib Ali. On api^eal the District 
Judge dismissed both suits. 
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Bofh have 130 w appealed to this Oonit. The only cpiostions 
avgai^vl before ns 'lYere as to the e fleets accor line' lo ACnliartinirsflan 
Law. of the contraet of sale cf the ITth Maj' 1835. Mr. Ahiv.l 
Ba-ootj vviio appeared for c'>arc-nJe:I— «(1) that the 

contract of sale to Ajeib Aa wh-i? is iciinwn to the Mahaiii- 
rnadan ati a 'i iD.’7aii.ci sale i inat- i\o right of pr3~oiiiptio5i 
ca?i be cl aimed bo or ae (ik 


parclm^cr umior an sale 

soloDgastiH} iiivalLhaing clicmunaiiocs or oonJi.ione exist; (3) 
tnat tiiG sale to Ajaib Ali aid no’s become complete until iio 
obtained possession on the Gt!i Sc-piernber 1800, and tiiat nntii 
that date the proprietary interest of Iiis ven^br did not pa-.s to 
him. ii,8 ha.s referred ns lo tne case of JJCyd'ij'h Vo j^TvJho/iTiTrttOjiji 
YahvM (l)y a case deolded by a Full Bench of this Court, and to 
a large number of authorities on lluhammedan Law. The case 
referred to is an authority for tlie proposition that in ccUbidering 
whether a right of pre-emption arises the Ivluhammadan Law Is 
to be apidiedy and that if tliore is a complete sale under that laWj 
although not under the general law^ the right of pre-emption will 


arise. It is also an authority for the proposition that the sale to 
Ajaib Ali was complete on the 6th September 1SD6, wdien the 
price had been paid and possession given to him ; but it is not an 
authority^ unless porliap- impliedly-j upon the question vdieilier 
the ovrnership in the Louse purchased by Ajaib did or did not 
pass to him as from the date of hi 4 purchase. 

In support of the contention that the contract of sale of the 
17th May 1895 ivas an invalid salo^ a number of i>assagos from. 
Baillie^.s Muhummadan Lav; of Sale and other text-books on 
Muhammadan Lav; have been referred to. In Bailiio'^s Muham- 
madan Law of Sale at p. i, dealing with tlie conditions necessary 
to the validity of salo^ it is said : (it is required) thirdly, that 
bo til the thing sold and the price be so known and determined as 
to prevent dispute between the parties, and any ignorance that 
may tend to produce conteniion between them is sufficient to 
invalidate the sale, as in the case of a single goat undefined from 
a particular flock, or of cmytliing at a price to he ftceed by 
another person. "" Fifthly, it is necessary to the validity 

of all sales that they bo free from vitiating or invalidating 


(1) (1801) I. L. E., 16 All., 314. 
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conditions wKich are of various kinds. Tiioy may be 

described generally in this place as conditions that are not in 
harmony with the contract or v/itliin tbc usual scope of such 
transactions among men, or conditions that are dependent oji 
^'events that are either altogctliLr fortuitous^ or the time of flio 
occur] ence of which Q^Minjiha iWGcliotetl with any degne of 
certainty. 

The original to\t from which the former portion of the 
passage quoted has been taken with its translation is as fol- 
lows : — 

j? 

m ^T» ^Cski ) 

# •« f* jJjl Lj^l| 

(Alamgin, VoL IIIj p. 3^ Lucknow edition^) 

One of them (the conditions of the validity of sale) is that 
^^the thing sold and the price be so known as to avoid any dis-- 
^^pute, hence the sale of a thing so unknown as to lead to dispute 
is invalid ; for example, the sale of any goat in a particular flock 
and the sale of a thing for its price {whatever it may he) or 
^^{for such a price) as such an one may settleJ^ 

In Baillie’s Moohnmmudan Law of Sale, at p. 176, it is 
said Any ignorance of the thing sold or of the price that 
affords room for objection to its delivery prevents the legality of 
sale ; ” and again at p. 208 : — When delay is stipulated for 
^^in the delivery of the thing sold and the thing is specific the 
contract is invalid.^^ In Hamilton's Hedaya, edition 1870, at 
p. 242, it is said: — ^^Itis here proper to obsen^e that every 
species of uncertainty which may prove an occasion of conten- 
tion is invalid in a contract of sale.’^ 

Having regard to these authorities, it appears to ns that the 
contract of the 17tli Slay 1893 amounted to an invalid sale. 
The price was not so knowm or determined as to prevent dispute ; 
the contract was for the sale of a house at a price to fixed by 
third parties; the delivery of possession was indefinitely delayed, 
being dependent upon the ascertainment at soma future time of 
the value of the buildings. 
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Mr. Kammat Rusain^ who appeared for Ajaib Ali; did con- 
tend that the sale was of the category of operative sales, but 
such sales are defined as sales which take effect immediately^^ 
Eaillie^s Moohummiidan Law of Sale, p, 6 ; Baillio's Digest of 
Moohiimmiidan Law, p, 481 (6), but he was forced to concede 
that in its inception, at all events, it was an invalid sale. 

If then the sale was on invalid sale, there are nnmeroiis 
passages in the Muhammadan Law books which show that such 
a sale cannot give rise to a claim for pre-emption by or against 
. the purchaser so long as the invalidating circumstances exist. 
It is sufficient to refer to the following The privilege of 
Shaffa cannot take place regarding a house transferred by an 
invalid sale’^ — Hamilton’s Hedaya, p. 650. There must also 
be an entire cessation of all right on the part of the seller. 
There is therefore no right of pre-emption for an invalid sale ” 
— Baillie’s Digest of Moohummudan Law, p. 477. 

Alamgirl, VoL IV, p. 8, Lucknow edition. Book on Pie- 
« emption, Chapter I. 

And one of them (the conditions of pre-emption) is the 
extinction of the vendor’s title, hence the (right of) pre-emption 
“ does not arise in an invalid sale.” The right of pre-emption 
arises only when the contract transferring the right of property 
from the vendor to the vendee has become complete. A mere 
executory contract does not give rise to a right of pre-emption, 
« ^ right take effect in respect of a transfer 

made under an invalid sale, for the transferor under such a sale 
maintains all his rights intact, and so long as he has not 
delivered the property to the purchaser can exercise his right 
pre-emx)tion over the transfer of an adjacent property’’-—* 
Syed Ameer All’s Muhammadan Law, 2nd edition, p, 591, 

The reason for the rule that a right of pre-em|)tion does not 
arise upon an invalid sale is that the ownership of the vendor in 
the property sold must be extinguished before the right can arise. 
One of thc'condiiiions of Shaffa h that there must be a cessation 
of the seller’s riglit in the subject of the sale,” Baillic’s Digest 
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of Muhuinxnadr.n Law. p. 470. So loug as the proprietary 
right has not passed iiDi'ier a eoiUTact of sale from tiic vendor to 
tlic vendee, th.e vc-ndnv may hiir.sc If claim rigiil of pre-enijdlon 
against the- purchaser of r,:i adjacent tenerneni. This is clear from 
the following passage In the Fatwii Alamgiri : — 

5^ A-w.'tS A ^ A| 

y Lf Ui X L-C^U Iwj 

ASiJl S 3 JiS> ^ isy^^ 

^ uJ J (^V 5^ Ij 

^A3 ^^-Caaj ^3tAA^ ^ {J^^\ A ^ ^ «.Al^2ai 

^ u5^ — l^olc^ 1^5 )^fy^ 3‘^‘ ^ y 

Alamgiri, Vol. IVj p. 5^ Lucknow edition :~ 

“ The purchaser ox a Iiciiso sold undor an invalid sale took 
possession of it, v imreby he ]j>eea:T:o its owner. Then if a house 
adjacent to tnat house was sold mo pm chafer v/oiild have tlic 
right of pre-emption. 

If prior to his aorjuiring the second bouse by pre-emption 
Ills vendor Look Imcic the house s.*Id tn I-im oviug to the lavali- 
^'(lity in the sale, the purchescr vdi! not Hien have a right to take 
the house i>y rigid of pre-empiion. 

It the vciuior talccb huel: the Imuse by reason of its invalidity 
after the vondeo Las acqu nod Aosxcojid Iiou&e bv pre-emption, 
then the ticquhldon (of iho hoii.oj by pre-omptimi will not ho 
disturbed. Tlii'. is in Moheotf ^ 

JJut in IBQ case of an invalid sric tlio right of pre-ompiion 
ranges when the contract iraubferring the property boeomes com- 
pleto by possession bciug given, Aecordiiig to the HeJaya, 
in case of invaiiu sale, the puiehuscr uecoiiics prortriotor of the 
article iixxon taking possos'-^ion of it, and is responsible for it, if 
^ it ue lost^ju Ins hands licdaj’a, p. 207. The same principle 
is also laid down in the foilo\'/ing passage from tlio Fatwa 
Alamgiri ; — 

JjwoUjbyi U ^xj JCl SiXJJlfi ^zsi^jLsSjj^ Uf^ 

1>>5! lil Ai; ;iS,L. Uaac U“^;J 5Jj jMj SU 
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bocao’^o is dot co-iSiiiiited is i^ot V- aCl, cl . 
is iiof (iiio, bceau'-o ac(.oi;Mng Lo us at. iDvr::'/ -alo 
aiid takes clfoc!: ])Orbesalou is JoIlc*'! vitL .:. 

So in Ilailllo’s liuliamriiaJm ija'.v of S do it is 
^‘imiawfui sale is tLd "lincli irkc^ e£.eGl cddoi ibll 
session of iIig thing sold (p. 7). 


-irj co-,r-raiy 
is oonsticnled 


I saiu 
.OVi'OCl 


An 
h;' po^-' 


Ilavliig legaid lo the o,udo‘i:(::b 
opiisioQ tlivit tliG sale 0£ irc* i / to Irry ^ 
tiiat (he o'Anierdup in tlio subjecL of the 
Ali o?i llie dale of the co'dao:^ i-or 


SOI'/. :’ .ovcj ^ro rre of 

' 'j) Vf nn j ij V c>liCi s»i.».o j 

aJo edd JO;: pass to Aj.:il> 
i.o;[ t'jo GtU Septenxber 


ISSG^ TOGO hO;, on pay'r-'G.i.l of iho 
On I'oholf of Ajjib All it 

IkCViXiViKu AtLSCili? t'-iaii SO.O IS 


p;c:ce, cbtai: cd pcssossion. 
Ljb be::! oonrencied by 

"0 Ji iS » 110 iOn 


and 


acceptance, (h.j is ro s'lVj ivdiCi: d o ciAr of tlio vonuor das iieen 
accepted by t!.e vonuec: and Lc loAriGd as lo the Iledrsaj 
p. 241. d’h/: pp.s ..g Lo'.cvsin apsoais so lefoi’ ic tl’O ccn-’tiL.s'* 

tion of the cojeraet --d ^alo, a id i.jc icAienro to d.r .cmliiions 
necesuiy to its valtdAy. \fiCd rsg .ru to i x* consdiaDi rj of dio 
con tract of sale, Lliore is no rrctoiul diuoivneo bot\rooii (he 


MiiUamnia'lau and other sysioDis of law. The oonfraet;, whothor 
t!io sale- be a valhl or iirvT.ii I sale, is coni])leto, in ilio sc^nso of 
the agicewent being eonoiudedj upon tlio oh\-r of the seiicr boing 
acce]5iod by llio purr.linser„ 

In iliG ease of a valid sale Ihore is clear audiorlly to show 


iliat ownership passes before clclivrTj of po-isosslon. ^^Tuc legal 
oIAct of sale is to esrablish a rigb' of propsrij in the buyer to 
tiling sold and "n f o seller to the price when the sale l< 
"'“dibaolute/^ absolute as clisdngeish.ed iro-n dependent (vvith 
rm option) or invalid. Bablle’s Muhammadan Law’' of Sale, p. 
7*. See ILunilton’s ITed vya. p. 553, where it is said If tbo 


^’Siiafee bring tl3e seller into court ^YhiIsl the hoiiso is slil] in his 
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posse^bioU; lie (the Shafee) may commence his litigation against 
hiiBj and the seller may retain the house in his own possession 
until he receive the price from the Shafco. The Kazeo^ however, 
not in this case to heir the evidoocc until the purchaser also 
appear, as for liis piesence there is a t^^ofold reason ; for, first, 
the purchaser L proprietor of rhe ground, and the seller the 
possessor ; and as the decree of the Kazeo must bo against both, 
both therefore must be present, (It is otherwise v^here the piir- 
chafer has obtained possession ; for then there can be no occasion 
for the presence of the seller, as he has become like a stranger, 
having neither the property nor the possession,)^^ 

In the case of an invalid sale we have seen that the purchaser 
becomes the proprietor of the thing sold on taking possession of 
it : but it has been contended that he becomes owner as from the 
date of the original contract, and in support of this contention 
we have been referred to a number of texts. All these texts, 
however, deal with cases of sale:* with an option. The general 
rule appears to be that when an option is reserved to the seller 
the right of property in the thing sold does not pass from him, 
but such right in the price passes from the piirchaser;^'^ and 
when the option is reseived to the purchaser the right of pro- 
petty in the price does not pass out of him, but the thing sold 
passes from the seller.” See Baillie’s Muhammadan Law of 
Sale, pp. 67-68. To take the case of an option reserved to the 
seller, the sale on principle^ so far as he is concerned, is other- 
wise a valid or out-and-out sale, and therefore the right of pro- 
perty passes from him as in the case of an oidinary valid or 
out-and-out sale. 

It is a well recognized principle that there must be a cessa- 
tion of the seller^s ownership in the thing sold, an ownership in 
the pre-emptor at tha time of the purehase in the mansion on 
'^account of which he (the pre-emptor) claims fho right of pre- 
emption^^ Baillie’s Digest, pp, 476-177. That there is no such 
cessation of the seller’s ownership in the thing sold and owner- 
ship in the purchaser at the time of a contract of invalid sale 
seems to be clear from the fact that so long as the viiiaiing 
circumstances are not removed it is the seller, and not the pur- 
chaser, who is entitled to pre-emption in the cace of a subsequent 
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sale of an adjoining tenement Tlio text quoted from the Alam- 
girij VoL IVj p. Sj to which we have already referied^ seems 
to leave no doubt upon the point. That text seems also to show 
that when on the vitiating circumstances being removed, as by 
pofcsossion, an invalid sale becomes complete, the ownership 
does not pass from the seller to the purchase! as from the date of 
the ^ale. 

The result is that we must find, firstly, that Ajaib Ali did not 
become the owner of the house purchased by him until the 6th 
September 189G, and therefore he was not entitled to claim pre- 
emjition against Najm-nn-nissa when she purchased her houses 
on the 14th July 1896; secondly, that JSFajm-un-nis&a was 
entitled, on the sale to Ajaib Ah becoming complete on the 6th 
September 1896, to claim pre-emption against him. Accord- 
ingly allow the appeal of Najm-un-nissa and dismiss that of 
Ajaib Ali, Najm-un-nissa will have her costs of both appeals* 

Appeal decreed. 


before JfV* Jmstioe Banetji and Mr Jnsthoe 
BAMODAB DAS (PiAiNTm) MUHAMMAD HUbAIN {DBrBNnAKT) 

Aet ^0 IX 0/1872 (Indian Contract Act), sections — 'Frinoifal and 
Surety — Agreement to give time to gtrincifal deltor-^Qraiuitous agrees 
men t>^ Surety not disoliar ged 

A mere gratuitous agieemeut by a oreclitox to give time to the piincipal 
debtor will not discharge the surety In oi dor to hue such effect an agioe- 
nient to give time to the piincipal debtor must amount to a contiact, that is, 
there must bo consideration therefor Bliilpot v. Brtant (1), TaeJeer v 
Lmng (2), and Clarice v Birleg (3), leferied to 

The facts of this case sufficiently appear from the judgment 
of the Court 

Mr* D* N. Banerji, for the appellant. 

Maiilvi Ghulam Mujtaha} for the respondent. 

Baheeji and Aikmah, JJ.-— ‘The question which arises in 
this ^appeal is whether the defendant Muhammad Husain, who 
was surety for the defendant Wali Ahmad, was discharged 


•Second Appeal Ko 22 of 1898 fiom a decree of E. J Kitts, Esq., Dis- 
trict Judge of Bareilly, dated the 29th September 1897, confirming a decree of 
Babu Madho Das, Suboidmate Judge of Baieilly, dated the 24tli Pebiuary 1897* 

(1)' (1828L4 Bing , 717 (2) (1856) 2 K and J , 745. 

♦ (S) (1888) L E. 4L Cb, D 422. 
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unOcr sect ion ''36 of ;]io Indian Cuiih’nor Aci, T^lini annponed 
vas 'Mnof Ahn^ad lial ^vriiicn n letter io iho pLii d:!:?, 

nsLiiig for time to ear Aj inAiiMaeri? nlinji ’irero n.n/aldo by 
Liin. In repir ic drr iCi’>r i: e plrdiiotf v;rs te bi *:oy : — '‘li 
there :s 310 leg-d io^pcdiioert^ I-ien I a;;ovo ; IT Ih^ro 'in^ tbcn I do 
not ag^'^o.’’ It -vre.s oojitcr.u^::d in live lovror appolirdo Court tl\;i.t 
this was a GonCiiloiial i.ocepU;ir-‘C of ihe ]>ropo'V.i .6* tlio prii'oipal 
debtor. The Icaniod Jnugo overmlecl iids coiiioatioip and h(‘ld 
that by reason of the creditor; pivintiff, aveepfir^g Iho prvpo;i:U to 
grant liLiO to Ci€ ptlncipd debtor the -uroty vvts disoluirgcd. It 
is eonienGed before n-; and in onr opinion rightly, tliai a mere 
agreement betvv'cen the creellcor and dio principal debtor does not 
(lls'.'iiurge ihe surety unices the agrceijieui: amounts io a. conlAiclg 
that is, imlcr.s the agroenioiit is one enforceable by law at tlic 
instance of the dobter. An agroc-ment is not enforcoablo hj law 
unless there v- cor.siderallon fo” ih In this case there vras no 
corajicmmlior: ter the phrhudh'b agiCernent'. to deia}; Ihe reabhratioii 
of iho inThimo 't^ oi:g:naiIy sixoA tZh is agreement v^as noihhig 
more n mere gAitailous fc>rb:a:’X3Jco on rlie paid of the :^rodi- 
tor with*': 'ho lucaumg of o:eiioii 137 of the Goniraet Act, Under 
seoden 133 the liabili- v' of the surcev would cea^e if there was a 


contract bet v. con the erecliioi and the prinoI])al debtor by v/liidi 
the credhoi premised to give time to iho principal debfjr, Tiie 
real lost for the a[;plication of tluit sccliau is whether the agree- 
nicnt bo'ainiG a centraei., that is to say, 'whether die re was consi- 
deration for the ^nBinise made bi the i^gioomon.t. In the absence 
or such consideration the agToemont could not. bo enforced by ihe 
dek'or. The eases of Philpoi v, Lrocml (1), Tucker r> L^tkig 
(2), and Cio.Tkc v, Birley (3), which wore cited at the lienring, 
entirely support tlie contention of the learned eouusvl fo.r tbo 
appellant. It was not suggested iji ihli ea^o iliat secnoii IGD in 
tlic Coiitraot Act had any applicaliou. Ii"or the above r'^UbOiis v:o 
arc unable to agree tue Courts below in holding that tiie surety 
was discharged by reason of the forbearance of tlio plaintiff io 
realise the instalmouts iiayablc 1>7 the prinoiprA debtor, allow 
this appeal and vary the dccroa of the Court below* by setting 


(1) (1S28) Blag,, 717. f2) (185G) 2 K. and J., 740. 

, (3> (iBSS) L. B. 4>h Ob. B., 422^ ^ 
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aside that portion of the decree which dismissed the claim against 
Muhammad Husain with costs, and we decree the claim against 
the said defendant with costb hero and in the Courts below, and 
direct the property hypothecated by the said defendant to be sold 
for the realization of the amount decreed, together with interest 
at the rate of 6 per cent, per annum up to the date of realization, 
unless the amount payable under the decree is paid on or before 
the 15th ISTovember, 1900. Our decree will be drawn up in 
the torm^ of section 88 of the Transfer of Property Act. 

Decree modified. 


JSefore M'i** Justiee Burhitt and Mi\ Jmi%ce Aihman. 

BEBI SAHAI (Demndant) v SHEO SHAXKEH LAL Aisrn anothee 

(PliAI3STiri’&) ^ 

Mmdm Imu^Mitalcslmra^Stridhan — What consfiiaies Sbidlian — Tfo^eri^ 
in7i>er%ted from a female— Descent of Str^d7^an. 

Amongst pioperty wlucli becomes stridhan accoiding to tlio law of tiie 
Mitalvsbara is piopoiiy inbeiitcd fiom a female. 

It is not the case tliat ■^vhcio sueb stT%d%an lias onco devolved according 
to the law of succession wlucb governs tbo descent of tins peculiar species 
of propel ty it ceases to be i*anbcd as str%d7ian and is crci aftciwaxds goveinul 
by tlio oidinaiy rules of iiiluiitanco. T7icJco'OT D(y7ieeY Jdav Dalu7s Mam 
(l)j JBhvgiJoandeen Dooley v. Jlyna Maee (2), €7hotay Lall v C7mnno Zall 
(S), M7m7car v Man jit Binglb (4), and MvAlu Vadnganadha Temr v. 

Dora Bi}ig7ta Tevar (5), lefcired to. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Satya 
Chandar Mukerji)^ for the apj)ellant. 

Pandit Sundar Lai and Munshi Haribans Sahai^ for the 
respondents. 

AixmaX; J. (Bhekitt, J., concurring). — This is an appeal 
brought by the defendant to a suit instituted by the plaintiffs- 
respondents to recover possession of landed jiroperty of con- 
siderable value together with me»ne profits, and for invalidation 


*En’st Appeal Xo, 4G of 1898, fiom a deci'ce of Maulvi Saiyid Jafai* 
Husain Kban, Subordinate Judge oi Eorakbpur, dated 7tb December 1897. 

(1) (186G) 11 Moo., I. A., 13a (3) (1876) L. B., 6 I. A., 15. 

(2) .(1867) 11 Moo., I. A., 487. (1) (1878) I. L. K, 1 All., 60L 

'' ^ (5) (1881) I. L. B., 3 MaA, 290. 
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of a deed of gift; dated the Sth October 1882; executed in favour of 
the defendant by one Miisammat Dilla Kiinwari. According fo 
the plaint Dilla Kunwari had only a life intercDt in the property. 
She died on the 25th September 1895; and the plaintiff^h case 
is that with her death any interest which her donee; the defendant; 
had in the property, determined. 

The proi)erty in suit at one time belonged to Bhawani Dayal 
and Basant Lai; two brothers, members of a Joint Hindu family® 
Bhawani Dayal died in 1851, leaving him surviving two widows^ 
Kishen Kunwari and Dilla Kunwari, and a daughter by Kishen 
Kunwari named Jado Kath Kunwari. On Bhawani DayaFs death 
the property passed by right of survivorship to his brother Basant 
Lai; who died in 1859; leaving two widows, but no issue. These 
widows, who had entered into possession of the estate, both died 
in 1861. On their death the widows of Bhawani Dayal in some 
unexplained manner got possession of the estate in equal moieties, 
although it is admitted the title to it devolved on the nearest 
reversioners, Hanuman Prasad and Hanwant Prasad, llie latter 
died in 1865, and his rights in the estate passed to his son Debi 
Prasad. On the Sth September 1866, Debi Prasad and his uncle 
Hanuman Prasad executed a deed of gift of the whole estate in 
favour of Musammat Jado Nath Kunwari, daughter of Bhawani 
Dayal. At that time Jado Nath^s mother, Kishen Kunwari and 
Kishen KunwarFs co-widow Dilla Kunwari, were in possession in 
equal shares. Jado Nath^s mother died in 1869, and Jado Nath then 
got possession of half of the estate. In 1870, Jado Nath Kunwari 
brought a suit against Dilla Kunwari and one Earn Manorath Lai, 
in whose favour Dilla Kunwari had executed a deed of gift to 
recover possession of the rest of the property. The Court of first 
instance decreed Jado Nath^s claim for possession of all the ])ro- 
perty save eleven villages. As to these the decree declared that 
Dilla Kunwari would remain in possession for her lifetime without 
power of alienation. On appeal this Court reversed the decree of 
the first Court so far as it decreed to the plaintiiDf possession of any 
part of the property, and dismissed the suit, but with the declara- 
tion that any transfer or alienation made by Dilla Kunwari to 
Earn Manorath Lai was not to take effect against the reversion- 
ers. The defendant-appellant, in whose favour JJffla Kunwari 
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executed the second deed of gift which this suit seeks to invalidate, 
is the son of Earn Manorath Lai abovemeutioncd. Jado Nath 
Kiinwaii died in 1879, and it is admitted that on her death her 
rights in the property in suit passed to her daughter Jagarnath 
Kimwari, who died on the 13th November 1896. The plaintiffs 
are ine sons of Jagarnath Kunwari, and claim that the right 
to the property in suit devolved on them on their mother^s 
death. 

The lower Court decreed the plaiutiflf^s claim, and against that 
decree the present appeal has been brought by defendant. For the 
appellant it is contended, in the first place, that the deed of gift 
executed by Hanuman Prasad and Debi Sahai in favour of Jado 
Nath Kunwari, plaintiif^s predecessor in title, is bad as being 
the gift of merely a contingent interest. We are of opinion that 
there is no force in this plea, as the succession of the donors 
opened up on the death of Basant LaFs widows, and their interest 
then ceased to be contingent. It is next contended that Musam- 
mat Dilla Kunwari, through whom the appellant claims, had 
acquired by adverse possession a complete title to the property. 
We are of opinion that in the face of the judgment of this Court, 
dated 19th April 1871, a judgment in a suit between the prede- 
cessors in title of the parties before us, and of the subsequent 
judgment of this Court dated 4th July 1883, also a judgment 
inte?^ partes^ in which the effect of the decree of 1871 was consi- 
dered, this is a position which cannot successfully be maintained, 
it having been clearly held in these judgments that Musammat 
Dilla Kunwari had only a life-interest in the property, 

A third and more formidable objection taken by the defend- 
ant is that the plaintiffs are not competent to maintain the 
suit. 

It is admitted that the property in suit, having been conveyed 
by gift to the plaintiff^s grandmother Jado Nath Kunwari, became 
her stridhan^ and was inherited by her daughter Jagarnath Kun- 
wari, mother of the plaintiffs. If it was stridhan^ in the hands 
of Jagarnath Kunwari it is admitted that the plaintiff^s suit 
cannot succeed, as the property would in that case pass on Jagar- 
nath KqnwarFs death, not to the plaintiffs but to the plaintiff’s 
sisters, who, ii i« admitted, are alive. The question then, which 
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we have to consilor, is whctlier the property in suit was 
Jagainath^b si) hdhan* This quostioiij win h k by no means fiee 
from difficulty, ha^ boon flic subject of long and learned argu- 
ment at the bai* 

Foi the appellant tl^c text of the Milnlvsliara, Glmptcr TI, 
section 11 §2, which luclucles amongst womaidspioiei fcj property 
which a woman has accpined b} inlieiitcince, is relied on. 

If the pi lint moaning whmh the w oi els bear to be given to 
this passage, theie is no doubt that the appollaiii is entitled to 
siicceeci 

On the part of the respondents, reliance is placed on a passage 
in MelSfaghten^s Piinciplcs and Precedents of Hindu Law (p* SS, 
ord edition), to the effect that stridhan which has once devolved 
according to the law of succession which governs the descent of this 
peculiar species of property, ceases to be ranked as such, and is 
ever aftei wards governed by the ordinary rules of inheritance, 
and on certain decisions of the Calcutta and Madras High Courts 
in which thU \iew has been adopted and given effect to. 

The Mitakbhara, howevei, is the paramount authority which 
governs such questions in these provinces, and ve are unable to 
find in it any warrant for the opinion expressed by Sir 'William 
McNaghten, who does not cite any authority for the view which 
he expresses. It is true that he snjD that in the Mitakshara 
“whatever a woman may have acquired, whether by iulieritaiice, 
“purchase, partition, seizure o?: finding, is denominated woman^s 
“proiierty, but it does not con^itiite her i> 2 Gidairii/^ But, as 
Messrs West and Buhlei have domonsli ated (Hindu Liw, 3id edi- 
tion, p. 146, etc.), no such distinerion between slridhaTu and what 
Sir W. McNaghten calls a woman^s 'pGGiihv/tn^ was present to 
the mind of the author of the Mitakshariu As to this sec also 
Banerjee’s Ilindu Law of Marriage and Stridhana, 2ud edition, 
p. 276. 

The doctrine that slridlian which has once passed by inlici'i- 
tance ceases to be stridhan is apparently derived from the Daya 
Krama Sangraha of Sii Krishna Tarkalankara, This V’-ork is 
described by Mayno as “ very modern, its author having lived 
in the beginning of the last century.” It, like the Daya 
Jlhaga, is of high authority in the Bengal school, but it has 
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never, so £^r as we know, been recognized as of any aiithoiifcy 
in the Benares sehooL 

Mayne, in liis Hindu Law and Usage/^ considers that the 
author of the Mrtakshara included in the term stridhanum pro- 
perty which a woman has acquired in any way whatever. But 
he is of opinion that the special line of descent of such pioperty 
set forth in section 11 of the Mikikshara does not apply to property 
w^hich a woman has inherited from a male, that hav ng already 
been treated of in earlier sections. He is also of opinion that 
there is no reason why the author of the Mitakshara should not 
have included in the property for which in section 11 he prescribes 
a Bpeoial Ime of descent property inherited from a femile. 

The question whether, according to the Mitakshara, property 
inherited from a female should be subject to the special rules of 
deseont governing str%dhan has not formed the subject of judicial 
consideration, either in the Privy Council or in this Court. But, 
far as can be gathered, the views of their Lordships of the 
Privy Council are quite consistent with the opinion expressed by 
Mayne. The cases of Thakoor Deyhee v. Bai Baluk Mam (1) 
and Bhugwaadem Doohey (2) dealt with pioperty 

wtiicb a worn in had inherited from her husband, and the ease of 
Ckotay Lall v. Ohunno Lall (3) with property inherited by a 
daughter from a father. A case in thib Court, Pkukar 8^ngh v, 
Banjit Smgh (4) had to do with property inherited by a grand- 
motuer from her grandson. In all these cases it was held that 
the woman took only a restricted interest, and that on her death 
the property passed to the heirs of the last male owner. 

In the case Muttu Vaduganadha Tevar v. Bora Singha 
Tevar (5) it was contended that a zamindari property inherited by 
a daughter from her father was her str%dfban, and passed to her 
heirs on her death; and reliance was placed on what is called the 
much-discussed passage in the Mitakshara, Chapter II, section 11 
§2. As to this their Lordships of the Privy Council remark at 
p. 301 of the judgment: — is not necessary now to state in 
^^any detail how impossible it is whether with regard to other 
^^commontatois or to other passages of the Mitakshara itself, ta 

(1) (1SG0) 11 Moo , I A , ISO. (3) (1876) L B . 6 X. A , 15 

(2) imb7) II Moo , 1 A , 487. (i) (1878) 1 L K , 1 All , 661. 

' , (1) (iSai) I L li , d Mail , 2JJ. 
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construe this pa^^sage as conferring upon a womnii faking by 
^^iolieritance from a male a Catato traiisrni&foible to her 

own heirs.’^ As the text in the Mitakshara refers to acquisitions 
by inheritance in general^ the insertion by their lior Iships of the 
words ^^from a male in the passage above cileci from their 
judgment h significant, and, as said above, is an indication that 
the views of the Privy Council are not inconsistent with the 
ojiinion expressed by Mr, Mayne* 

In the Bombay Presidency, save in the case of a widow suoccxjcl- 
iiig to her husband, it is held that property which a woman laics 
by inheritance is her atridkan^ and passes to her heirs. 

In this state of the authorities, and in the absence of any author- 
ity to the contrary, which is binding upon u««, we arrive at the con- 
clusion that the estate which the mother of the plaintiffs inherifeil 
from her mother was stridhan^ governed by the special rules 
of devolution applicable to this species of property. T1 e asters of 
Ihe plaintiffs therefore and not the plaintiffs are entitled to succeed 
to it We accordingly sustain the first ground set forth in the 
mcmorindum of appeal, and holding that the plaintiffs uie not 
competent to maintain the suit, set aside the decree of the lower 
Court and dismiss the suit uith costs in both Courts. 

Appeai decreed. 


before Mr Jusitce Bmierji 

THAKXJE RAM (Decbil hoeeeb) v KArWARU RAM (Jebgment-bebtoiO * 
Mxecuhon of decree — Liiiilaiio/i — Act JVo XV of 1877 — findiait Limifa- 
i%on Aci)fS 7i Art 179 {i)-^Apfl%caUon io take some step la md of 
eveevtiOTh ^Vayment of process fee. 

The meie payment ol process fee foi the issue of notice for the purpose of 
an 5n<iuiry under s 387 of the Code of Civil Procediuej ox the payment of costs 
ior the issue of a proclamation of sale, unaccompanied hy any application, 
%\i]l not opeiatc to give a fiesh staiting point for limitation nuilun the 
meamiig of art. 179 (4) of the second seiicdulc to the Indian Limiualion Act, 
1877. Mar Sahai v 8J&am Lai (i) and Ltiarhanath Appap v A.i':iuclrao 
LamcTimdra (3) followed. Jla'rmha Xancl v. Sarhstiiocii a Kernel (3) dls- 
tinguisiiod, Tiadha Vrosad 8mgh v, Sinidar Lall (4) dipsoutcd f lom, 

* Second Appeal No 772 of 3 899, from a d< creo of Muiisln Aoliil Rchaii, 
OiBcinting Additional Suhordioaie Judge of Ohazipur, dated the 23rd Junti 1800, 
I'cversi ug a drtcvee of Chaudhri Salyld Abdul Ilusam, Munsif of O-ha/iipni , dated 
the Ilfch April 1899. 

■ (\) Weohly Kotos, 1900, p 83. (3) Wockly Kotes,rl8Sf?, p, 2 (7. 

U) {imV) I, L. R, 20 Bom., 170. (^l) (3883) X. , 0 Cuie , Oi-L 
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TfiE facto of this case sufficient] v appear fi^om the jiulgmeni; 
of the Couit. 

Mr. Ahd'iil Racof and Maulvi Iluhammad Ishaq, for Iug 
appolirunt. 

Pandit' Mculct'ii filokau Mulav'fya, for ilie re=^pon(lcnL 
r>AXp:jRirj J.— 'This appeal arises out of tin oxociition of a 
dec r CO pasvStd under section 88 of the Transfer of Property Act 
on tlie 19th November, iS9vO. An order abboluto was mado 
under section 89 on the ilth Soptcinber, 1801. The fir.-.t appli- 
cation for exociitiou was prosenlc-d on the 29tli AVvorub^r, IS95'c 
The present application was made on the 7rh December, 189S» 
The question is, whether the appiicatiori la^^t mentioned was 
time. Tjio lower appellate Court has hold that it was 
barred by limitation, and it is cciitcnde'I that this d..c:sicn is in- 
correct. The learned vakil for the appellint relies on the fact 
that on the 24th December 1805, process fee was deposited for the 
issue of a notice for the purpose of an inquiry un ier section 287 
of the Code, and also upon the fact that on the Stii July 1896, 
costs for the issue of a proolamation of sale wore vlepositod. He 
contends that liinitaiion sh.o’ild I )G computed from these date^, 
and tl i at avS the present appliv.au'on was made within three years 
from botl\ of these dates, it v/as not tim^-^barred. 

Under cl. 4 of art. 179 of the second selieliile to the ladian 
Limitation Act, 1877, the tlu\e years’ limitation must be coa> 
putocl from the dale of applying in accordance with law for 
execution of the decree, or to take some step in aid of execution. 
It is clear tiiat under that article a fresh start for the computation 
of limitation is allowed, not from the date of taking a step in aid 
of execution, but from the date of applying to take some ste]) in 
aid of execution. The record of this case shows that no appli- 
cation, either oral or in writing, was made v/heia the deposit of 
process fee and of cojsts of sale vvas made on the 24tli December 
1895, and the 8th July, I89G. Tlie mere fact of the making of 
the deposit cannot amount to the making of an application within 
tlie meaning of art. 179 (4). The learned vakil for the appellant 
reliete on the ruling of this Court in BavwJia Hand v. /SaWius’/i- 
wara Hand (1). In tliafe case what the loarued Judges said was 

(3) WeeUy Notes, 1883, p 217. 
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that the decree-holder applied within the period of limitation 
for steps to be taken in execution when he deposited the necessary 
fees for notices and advcitisements of sale/^ J^rom this statement 
it seems tint some application was made in that ca«e. In the 
recent case of liar Sakai v. Sham Lai (1), it was hold that 
payment into Court of postage for the purpose of getting a 
record forwarded to another Court in a case where the transfer of 
a decree for execution had been oiderod under section 223 of the 
Code of CimI Procedure did not amount to an application to the 
Courr to take a step m aid of execution. In Dtvarkanath Appaji 
V. Anandrao Ramckandm (2), it was held that the mere 
deposit of piocess fee for the service of notice was not an applica- 
tion within the meaning of aii 179, cl. (4), which could save the 
operation of limitation. The case of Madha Prosad Singh v« 
Sunder Lall (3) is no doubt an auMiority in favour of the appel- 
lant’s contention, but in that case the learned Judges overlooked 
the fact that under cl. (4) of art. 179 there must be an application 
to take a step in aid of execution in order to «ave the operation of 
limitation, and that the mere fact of a step being taken in aid of 
execution cannot have that eiSfeot, I am therefore unable to 
agree with the ruling List mentioned. As in tins case the decree- 
holder did not apply for execution or to tike a step in aid of 
execution vithin three years before the date of his present 
application for execution, that application was time-Ixirred, and 
this appeal must fail: it is dismissed with cosfs. 

I may observe that the lower appellate Court was wrong in 
stating that notice under section 248 was issued on the 24tb 
December, 1895. If that date had been correct tlie present 
application might have been within time ; but, as a matter of fact, 
the order for the issue of notice was made on the 30th November 
1895, and the notice was actually issued on the second December, 
1895, and the present application was made beyond three year^ 
from both these dates. 

Appeal dismissed. 

(1) Weekly Notes, 1900, p 88. (2) (1894) I L. R , 20 Bm., 17% 

(3) (1883) X. H, R , 9 Calc » 644 
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JBefofe Mf^Justiee JBanerji ani Mt Jiishee A'llcman, 

NAKKU EAM (PiiAXNMS'F) ® THE INDIAN MIDLAND BAIWAT 
COMPANY (Dmkbakt) ^ 

Act Wo IX of 18^0 {Indian Mailmans Aot)^ sections 72, 7b — Act Wo IX of 

1872 {Indian Contract Aoi)^ sections 151, 152, 161 — Contract — 'Bailment 
Liability ofhailce — Burden of f roof — Baxltoay Company ^ 

Where goods aie delivered to a lailway company foi cairiage not “at 
owner^s risk, ** and such goods are lost or destroyed while in the custody of the 
company, it is not for the owner suing foi compensation foi suth loss or des- 
truction to prove negligence on the part of the company, but, when the owner 
has proved delivery to the company, it is for the company to piovc that they 
have exercised the care required by the Indian Conti act Act, 1872, of bailees 
foi hiie. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit Sundar Lai for the appellant. 

The respondent was not represented, 

BaneFvJI and Aikman, JJ. — The facts 'which gave rise to the 
suit were these. The plaintiff’s agent consigned to the defendant 
company 80 bales of cotton for conveyance to Bakhtiarpiir, 
a station on the East Indian Eailway. Twenty-eight of the o 
bales were loaded in a wagon on the 3rd January 1S9B, and 
the w^agon was attached to a mixed train which left the Kir^ii 
station on the same day a little after 4 P. m. After the tram 
had been in motion about 40 minutes, it vas discovered that 
the wagon containing the cotton bales was on fire. It ib admit- 
ICaI that all the cotton loaded in that 'wagon was destroyed. In 
the pre«?ent suit the plaintiff claims damages for the ]o«s sustained 
by him in consequence of the destruction of the cotton. The 
defendant company did not cli'^pu^'e the amount claimed, but they 
claimed exemption from liability on thiee grounds; (1) that the 
plaintiff at the time of despatch elected to pay the ovvner’b risk 
rate, (2) that the fire was the result of spontaneous combustion^ 
and (8) that the lire was not the result of any negligence on the 
part of the company or its servants. On the first point the Court 
of first instance found against the defendant company, and that 
finding was never questioned. It must therefore be taken that 
the goods— so far as they w’^ere to be conveyed over the line of 

^ Second Appeii No 857 of 1897 fiom a dcciee of G Forbes, Esq , Distiict 
Judge of Banda, dated the IGtli August 1897, conhiming a dccrto of Baba 
Sanwal bmgh, Subbi^mafee Judge of Bamli, dated the 12th May 1897. 
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tlie defendant company-— were not at the risk of the owner. The 
Courts below have, however, dismissed the cLiim, holding tlnit 
tie dtfdidant company was not liable. The lower appelhte 
Court as of opinion that it was for the plaintiff to prove that 
the defendant company was gudiy of negligeiice in respect of the 
bales of cotton consigned to it. The lemied Judge ^^ays:— 
The p irty damnified has no cause of action mi]e«s he alleges 
negligence : such an allegation must not be a general sweeping 
one, but must be such as to give notice to the defendants of the 
case they will have to meet’’ The learned Judge further adds : — • 
Clearly a plaintiff must affirm some specific act of negligence, 
or suggest some such act ; thus it was open to the plaintiff appel- 
lant in the present case to assert in his plaint tl^at he believed the 
fire to have been caused either by sparks from the engine, or to 
have been caused by some fire left carelessly in the wagon before 
the bales were loaded into it, or by some person smoking while 
engaged in loading.” Being of that opinion the learned Judge 
held that the plaintiff had not proved that the defendant company 
vere guilty of any act of negligence, and affirmed the decree dis- 
missing the suit. We are unable to agree with the view of the 
law taken by the learned Judge. By section 72 of Act No. IX 
of 1890 the responsibility of a railway administration for the loss 
or destruction of goods delivered to it to be carried by railway 
is, subject to the other provision of the Act, that of a bailee 
tinder ejections 151, 152 and 161 of the Indian Contract Act. 
Section 76 of the Act provides that in any suit against a railway 
administration for compensation for loss or destruction of goods 
delivered to it for carriage, it shall not be necessary for the 
plaintiff to prove how the lo-s or destniclion was caused. The 
passages quoted from the learned Judge’s judgment show that he 
overlooked the important provisions of section 76, which cast, 
not on the plaintiff, but on the railway company, the burden of 
establishing the circumstances which, under sections 151 and 152 
of the Indian Contract Act, would exonerate the bailee from 
liability. It was sufficient for the plaintiff to prove delivery of 
the goods to the railway company and the fact that the goods wore 
destroyed wliilvSt in the custody of the company. Those facts 
being admitted in this ease, it was for the company to^ establish 
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tho ciroum-tanees which w^oulcl entitle them to be relieved from 
liability. This the deiendant company in tliis ca-e failed to 
do. Tiie Court of first instance says in its judgment that the fire 
must have been the result of spontaneous combustion. There is 
not a particle of evidence to ^how that this was so, and no siicli 
concluaioii can bo drawn from the evidence on the re ord. Vfo 
may accept the cvicleiieo that tlie fire did not originate from a 
spark fiom tlie engine ; but that alone does not lead to tlie con- 
clusion that there was no other cause for the bales catching fire 
except the theory of spontaneous combustion. It appears from 
the note which the locomotive foreman recorded on the clriver^s 
report of the 25th January 1896, that, in his opinion, the wagon 
was on fire before it left Kirwi station. We may mention that 
the locomotive forcinan happened to be travelling by the traiiU to 
■which the wagon was attached. If this w’as so, it was for the 
company to prove that tlie possibilities indicated by tlie learned 
Judge in his judgment as to the origin of the fire, namely, that of 
some fire having been lofc carelessly in tlie wagon before the 
bales w'crc loaded into it, or of some peison smoking wdnlst 
loading, did not exist, or that precautions wore taken to prevent 
the originating of the fire in any of the ^vajo indicated. It is truo 
tliat tho learned Judge in Lis judgment says that upon the evi- 
dence on the record tho lower Court’s finding that the fire ^vas duo 
to spontaneous combustion and that the conipiny^s servants luul 
not been guilty of negligence, was sound and proper/^ We may 
ob'^ervo that this opinion as to the absence of negligence on tho 
pi^rt uf llio defendant compuiy and tlioir servants is based on the 
erroneous view which the learned Judge entertained as to the 
burden of proof. We may further observe that the finding, to 
■which w*e have referred above, is based on no evidence whatever 
on the record. The learned advocate for the appellant asked our 
leave to contend that tliere w^as no evidence whatever to justify 
the finding as to the fire being due to spoataueoiis combustion or 
as to the absence of negligence on the part of the defendants. 
We granted him the leave asked for, and -we have gone carefully 
through the evidence. After having heard that evidence we can 
anhesitatijDgly say that there is no evidence to support the con- 
clusion of the (?o«rt8 below. The plaintifi* was therefore 
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to a decree for the amount claimed, the correctness of which was 
no disputed. We may meniion that the railway compunv wa 

appta has been hoard ea; parte. The result is, that we allow tlm 
. ppeal, and setting aside the decrees of the Courts below, decree 
_ c aim as laid in the plaint with costs in all Courts and fituro 
m erest. We direct that the future interest hereby awarded be 

-- - 

Appeal decreed. 


h,>2cLl''sSs »■< »• 

ys(xU (.iTOGMBHt-DEBTOB) «. JHAMMAN LAL (LbcbBB- 
. holdeb,)» 

property .as u,„er Ue c^ar.e of tU Court of wlL 
Section 205B of Act No. XIX of ir 7 i s.o 1 
property to wliich it might 'in-ilv is rol 1 I ***'*’“ ’"'hen 

Waras. Snch property the Conrt of 

obtained on a contract entered into hy a ward ^ the Conrr t 
proi«rty was under the superintendence of the Con^t. “ 

iHE tacts of this case sufficiently annear fmm n • i 
of the Court juclgment 

itNox, Acting C. J., and Blair T tL .e 

Suborfinale.Jadg. fa Weta nTr* 

*w«h afsl Jel iJ‘ ■* “« oo.tract. o.t of 

V the 

of the Court of Wards Thi ^ ®“P®^tti^eodence 

before the learned vakil f^ the ® clearfj placed 

""n 

* twerAia/asriS s^‘ 
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frustrate^ the object of the law by lending money to wards of 
Court, they have themselves to thank if they find that their 
money has been thrown away. Property while under the super- 
intendence of the Court of Wards cannot, without the sanction of 
the Court, be in any way charged, nor can such property be taken 
in execution of a decree made in respect of contracts entered into 
by a ward of the Court while his property is under such super- 
intendence. The contention that the restriction only remains in 
force so long as the property is under superintendence and is 
immediately removed 'the moment the superintendence ceases is 
not warranted by law. 

To put it more clearly. Section 20oB of Act No. XIX of 
187o in clear terms provides that no property which has been 
under the superintendence of the Court of Wards shall be liable 
to be taken in execution of a decree made in respect of any con- 
tract which was entered into by a disqualified person during the 
time while his property was under such superintendence. To 
limit the operation of the section to the exact moment when the 
property is released from the superintendence of the Court of 
Wards would defeat the manifest object of the Legislature. That 
intention was that persons whose property was under the super- 
intendence of the Court should not be competent to create without 
the sanction of the Court any charge upon such property, and 
that, if they did execute any document purporting to create such 
charge, that document should at no time have any operation 
the property supposed to be so charged. The whole aim 
and object of the Legislature would be frustrated if, while the 
Court of Wards was building up and nursing the estate, the dis- 
qualified proprietor should be left free to destroy the work of the 
Court. * 

The appeal is decreed, the judgment and decree of the lower 
Court are set aside, and the application for execution is dismissed 
with costs. 

dewsed, 
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jSefore Mr* JmUc@ Sanerji md Justice ^ 

SHEE SINGH Aim ahotheb (Deebotakts) h. DIWAN SINGH ato 

OTHEES (PeAIHTIEES).’*® 

Civil Procedure Code, section BOl — A^peal-^ Appeal fmmdeormin snitf the 

groimds of appeal hemp solely directed apaimt an interlocutory order 

in the suitt 

Meld, tliat no appeal would lio where, the appeal being ostonsxbl^f against 
the deeiee in the suit, the grounds of appeal were solely diiected against an 
inteilocutoiy oxder passed in tho suit. 8h$o Math Bingh y. Mam Mm Bingh 
(1). followed. 

The plaintiffs in this case brought their suit claiming two dis-* 
tinct reliefs* On objection bj the defendants that the two reliefs 
claimed could not be joined in one suit, the Court of first instance 
put the plaintiffs to their election and fixed a date upon which 
the plaintiffs were to appear and state which relief they wished 
to pursue in that suit. On the date fixed the plaintiffs did not 
appear, and the Court dismissed the suit as for default of appear- 
ance. Subsequently the plaintiffs applied for restoration of the 
suit, and their application was granted, the suit restored, and a 
decree ultimately passed in their favour. Against this decree the 
defendants appealed, both attacking the decree on the merits and 
questioning the procedure of the Muusif in restoring the case. 
The appeal was dismissed* The defendants thereupon appealed to 
the High Court ; but in this appeal they attacked only the order 
of the Munsif, by which he restored the suit on the plaintiffs^ 
application. 

Pandit Sundar Lai and Pandit Moti La% for the appellants. 

Mr. Tf. K. Porter and BshuSatish Ohandar Bamrji for the 
respondents, 

Baneeji and Aikman, JJ.— We think that this appeal 
must be dismissed, and the preliminary objection taken by Mr* 
Porter must prevail* 

The suit of the plaintiffs-respondents was dismissed by the 
Court of first instance for default. That dismissal was subsequent- 
ly set aside, and the case heard on the merits, and a decree made 
in favour of the plaintiffs. An appeal preferred from that decree 


* Second Appeal No. 960 of 1897 from a decree of L. G. Evans, Esq.# 
ITiatrict Judge of Aligarh, dated the I7th September 1897, confirming a decree 
of Manlvi Muhammad Shafi, Munsif of Noil, dated 24ith December 1896. 

(1) (1895) I. L. B., 18 All., 19. - 
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was dismissed by the lower appellate Court. The defendants 
have appealed to this Court, and the only ground upon which 
their appeal is based is that the dismissal of the suit was impro- 
perly set aside by the Court of first instance. JSTo objection 
has been taken to the decree of the lower appellate Court as re- 
gards the merits of the case. 

This case is clearly governed by the concluding remarks in the 
judgment of this Court in Sheo Nath S%ngh v. Ram Din Smgh (1) 
at p. 22. It was there said that section 691 contemplates two 
things, there being a regular appeal about something else, and in 
that appeal the insertion of a ground of objection under section 
691.’^ It is conceded that in this case there is no appeal about 
anything else. The objections taken in the memorandum of appeal 
relate only to the order setting aside the dismissal of the suit. 

Following the ruling referred to above, we sustain the objec- 
tion urged on behalf of the respondents and dismiss this appeal 
with costs. 


Appeal dismiesed. 


JSefore Mr, Jmiice Bauer ji and Mr Justice AiJeman.^ 

JAPBI BEaAM (Opposirs paepy) tj. SAIRA BIBI (PBrmouBE). 
Mmecution of decree-^ C%vil Brocedure Codet secUon 2iZ4i’^8uecess%ve deatM 
of judffment^delior and Ms legal representat%oe^JSxecut%on against 
legal representative of the legal represeniat%ve» 

The judgment-debtor nnder a simple money decree died before execution was 
taken out against Mm. Execution of tbe decree was sought against bis legal 
representative, into whose hands it was found that certain of the assets of the 
deceased judgment-debtor had come ; but before anything was recovered the 
legal representative, in turn, died. Meld, that the decree-holder was entitled to 
execnte his decree against the legal representative of the legal representative to 
the extent of any assets of the original judgment*debtor which might have come 
into her possession. 

Ik this case one Jafiri Begam obtained a decree against Ezid 
Bakhsh in 1890. The decree was for Rs, 2,587. The judgment- 
debtor Ezid Bakhsh was a pensioned Government servant. He 
died before the whole of the decretal amount was realized. At 
his death there was a sum of Es. 1,700 odd in deposit at the 

Second Appeal Ko. 43 of 1898, from a decree of B. Lindsay, Esq , District 
Judge of Jaunpur, dated the 18th Kovember 1897, reversing an order of Rai 
Mata Prasad, Subordinate Judge of Jaunpur, dated the 8th May 1897. 

♦ ^ ( 1 ) (mm) t h, B., 18 AIL, 19 . 
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Jabalpur treasury, arrears of pension which had not been drawn 
by E-sid Babhsh. Execution of the decree was then sought as 
against Muhammad Ibrahim, son of Ezid Bakhsh. He contested 
the application, urging that Jafii Begam’s decree being held in 
attachment by him was not capable of execution, and further 
pleading that he was not liable to l» proceeded against as he had 
not realized any portion of the estate of his deceased father. It 
was ruled that the decree was capable of execution, but that 
Ibrahim was not liable in his own person or property for the 
amount due under the decree. Before any further steps were 
taken by the decree-holders Ibrahim died. It is admitted tha® 
previous to bis death be had realized the Es. 1,700 odd from the 
Jabalpur treasury. On the 26th February there was an applica- 
tion made for execution of the decree against Musammat Saira, 
widow of Ibrahim. She objected on certain grounds, amongst 
others, that she could not he proceeded against as she was not the 
legal representative of the judgment-debtor. The Oonrt of first 
instance (Subordinate Judge of Jaunpur) allowed the application 
for execution against Musammat Saira. On appeal the District 
Judge of Jaunpur set aside the order of the Subordinate Judge 
and disallowed the application for execution on the ground that 
such an application was not within the purview of section 234 of 
the Code of Civil Procedure, under which section it purpoited to 
have been naade. The decree-holder thereupon appealed to the 
High Court. 

Maulvi Kammat Hmain, for the appellant. 

Mr. B. E, O’Oonor, for the respondent, 

Bakeeji, J.— We are unable to agree with the learned Judge 
in holding that the decree-holder appellant was not entitled to 
take out execution of her decree against the respondent Saira 
Bibi. The appellant obtained a simple decree for money against 
one Ezid Bakhsh. Before the decree conld be executed, Ezid 
Bakhsh died, and after his death execution was sought against 
Ibrahim, the son of Ezid Bakhsh, on the allegation that Ibrahim 
had appropriated and not duly disposed of assets left by Ezid 
^akhsh to the extent of Es. 1,716. If Ibrahim did in fact 
amount of assete alleged to have been received and 
of by himj he became personally liable to the 
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decree-holder to the extent of those assets, under section 234 of 
the Code of Civil Procedure. Ibrahim, therefore, in substance, 
took the place of the original judgment-debtor to the extent of 
those as'^efs, and to that extent became, to all intents and pur- 
poses, the judgment-debtor to the decree. On Ms death his legal 
representative became liable to the extent of the assets appropri- 
ated bj her, and the decree-holder was entitled to apply for 
execution against her. In this case it has been found that 
Ibrahim received Es. 1,716 payable to Ezid Bakhsh, the 
original judgment-debtor. To the extent of that amount he 
became personally liable, and the decree-holder is entitled to 
execute his deciee against the respondent, the legal representative 
of Ibrahim, for the realization of that amount. In this view the 
lower appellate Court eired in dismissing the application for 
execution. I do not deem it necessary to decide in this case the 
general question whether, in every instance when the legal repre- 
sentative of a deceased judgment-debtor dies before execution of 
the decree has been completely obtained, an application for 
execution may be made against the legal representative of such 
lepresentative. Having regard to the facts of this particular 
case, I am of opinion that the application of the decree-holder as 
against the respondent ought to have been entertained, and that 
the Court below erred in dismissing it. I would allow the 
appeal with costs, set aside the order of the lower appellate Court 
with costs, and restore that of the Court of fiist instance. 

Aikmax, J.-— I agree. In my opinion the learned Subordi- 
nate Judge was right, and the learned District Judge took a 
wrong view of the provisions of section 234 of the Code of Civil 
Procedure. If the learned Judgo^s view were the sound one, 
much injustice might result. Supposing a judgment-debtor dies 
leaving property amply sufficient to pay his debts, and this 
property passes to an only son, who is brought on the record as 
the legal representative of the judgment-debtor. Then, according 
to the District Judge, if that son died before execution can be 
completed, his legal representative could not be proceeded against, 
although the ougmal debtor’s property might be in his hands, I 
do not think thft* could have been the intention of the law. We 
have been unable to find any case similar to the present one. It 
• 62 
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appears to rao, however^ ibat when the son of the original 
judgment-debtor was brought on the record as bis loga! repr.eson- 
tative, and when it was found that that son bad in bis band 
money of the deceased which had not been duly dibposed of^ the 
son, to all intents and purposos^ became the judgment-debtor. 
Therefore, in my opinion, the legal representative of the son can 
under section 234 be proceeded against subject to the limitations 
therein set forth. I concur in the order proposed. 

By THE Court. — The order of the Court is tliat this appeal 
is allowed with costs, the order of the lower appellate Court set 
aside with co^ts, and that of the Court of first instance restored. ^ 

Appeal decreed. 


PEIVY COUNCIL. 


SAH LAL CIIAND (DBrENDAifT-AppE]:.LANr) v. INDAB.TIT (PBAtisriTP- 

IiEsroxMjfr). 

Ob Appeal from tlio Iligli Court for tlic Norili-Wesloui PioviiKoa at 

AlJali ibad. 

Consirue&ton of the Indian Ucidenoe Act^ 1872, section d^—JSouience 
admitted to contradict a recital of reoe%^t of consideration tn a deed 
of sale — Oral agreement. 

Tlie Judicial Committee, approving the deeisiou of the High Ouurt on 
the point, regard it as settled Hw that where there has been a false aclnow^ 
lodgment hy recital in a deed of sale of the payment by the parch iser of the 
consideration money, and its receixit by the vendor, it is open to the latter 
to prove that no consideration money was actually paid, notwithstanding any- 
thing in section 92 of the Indian Evidence Act, 1872. That section does not 
enact that no statement of fact in a written instrument is to be contradicted 
by oral evidence. 

Where the consideration money had been acknowledged to have been paid 
by a recital in the sale deed to that effect, Meld that it was no infringement 
of the above section for a Court to accept proof that, by a collateral arrange- 
ment between vendor and purchaser, the consideration money remained with 
purchaser, in his hands for the purpose^ and under the conditions agreed 
upon between them. 

Adpeal froDi a decree (2nd June 1896) of the High Court 

(1) reversing a deeree (13th June 1893) of the Subordinate Judge 
of Agra. 

V ' ^ — “V — " — — — 

Davby, and BonsBrsoH^ and 'Sxb Bicxiaeb CoxroH. 

(X) Xndarjit v. Lalchmi^ L D. 18 AIL, lOS, 
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TJie respondent, brought tin’s suit on Uig Bill December 1892 
against the a]>pc‘llant and a co-defendant, Mnsainmat Kesar Kaar. 
The plaiiitiif obtained a deoreo in the Pligli Court for Its. 83,133, 
being tiiG balance, with interest, of llio consideration inonoy for 
tlic sale of half of his Gstjxto in land, sold by the plaintiff to the 
doicndaiiis by sa]o-d(‘od daied the 18t,h 1-Voruary 1888, in the 
proportion of six anna*, to the defeiKLint Sail Lai Ghand, and 
tvv'o anna-' to tlm other. 

The main quGvStion now related to tlic effect on this case of 
section 92 of tlie Indian Evidence Act, I of 1872, and to wiiether 
or not the liigli Court had adniiitecl oral evidence of facts wliicli, 
if^alJowed, vrould have contradicred and varied, within the 
meaning of tliat sociion. the toinns of a written ins trimi ent, the 
registered sale-deed. In tlnit deed tliero was a i^eoiral that 
Indarjic had received the consideration Rs. 30,000, Tins pay- 
ment wa^ stated to have boon made by his receiving Ks. 25,000, 
handed over to him in cash before the Sub-Registrar, Rs. 3,000 
])}’ a set-off against a previous debt due bv Iiidarjit to Lalchand, 
and Rs. 2,000 by money paid to two vakils on his account. 

ScGlion 92 of the Evidence Acl Ciiact-- that when the terms of 
a contract in writing have ])ccri proved no evidence of any oral 
agreciment or statcipent shall bo admitted, as between the parties 
ilicroto, for the purpose of contradicting, varying, adding to^ or 
subtracting from, the written terms. 

That tlie consideration agreed upon was Rs. 30,000 was 
common ground. Tiio plaiut alleged that to obtain an advance 
of money for the cost‘s of a suit wdiereby Indarjit should obtain 
possession of his inheriiaiice, then in the Iniridb of strangers 
without title against luhn, he had executed the sale-deed of the 
18th I'ebruary 18SS ; tliat the present defendants were co-plaintiffs 
Vvdlh liim in In’s suit filed on the 2ist February 1888^ that a 
dcjcrcc was made in their favour on tJie iOth December 18SS, 
upheld on appeal on tlic 2Gt]) May 1891 and possession oldainecl ; 
that during (Jic sail ail I ho expenses were defrayed by the Ivolhi 
of Hah Lai Chanel, amounting to about Rs, 2,000. Rcyond that 
tlio plaintiff had received no consideration money. The terms 
in which the salcirdeod acknov/Iedgcd receipt appear in their 
Lordsiiii)s’ judgment. 
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The defendants filed scpaiate answers^ avcriiiig pciyment of 
the entire sum. One of Ihe issues was whether the plaintiff was 
precluded from giving oral evidence in contradiction of the deed 
of the 18th February 1888. Another raised the questions ot 
fact, whether there had been piyment, or whether there had been 
a real arrangement whereby the consideration money was loft 
with Sah Lai Chand on the understanding that the plaintiff, at 
the end of the litigation about his inheritance, should receive 
that money subject to a deduction of his share of the costs of 
the suit of 1888. 

The Subordinate Judge found that no part of the consi-^ 
deration money had been paid in the manner alleged m the recital 
of the deed of the 18th February 1888. But he dismissed the 
suit on the ground that the plaintiff had not proved an agree- 
ment that payment of the purchase-money should be deferred, 
and should follow upon the termination of Indarjil^s suit of 
1888. 

The High Court found that the case for the plaintiff was 
proved. 

The judgment of the Division Bench (Banerji and Aix- 
HAH, JJ.^ is reported at length in L L. R., IS AIL, 108. They 
remanded the suit to the lower Court for the determination of 
the amount of the disbursements by the defendants on behalf of 
the plaintiff in the suit, which ended in the decree of tlie 26t]i 
May 1891. On return made, the High Court decreed in favour 
of the jilaintiff R«. 28,000, the balance of the conbideratioa 
money, and Es. 5,133-5-0 interest, the amount disbursed having 
been (as was not any longer disputed) the Es. 2,000 alleged by 
the plaintiff to have been spent on the suit. 

The defendant Sah Lai Chand alone appealed. 

Mr. (?. E* A* Rosb^ for the appellant, argued as to tlie question 
of the admission of evidence of an agreement, oral and contem- 
poraneous, in variation of tlie written one evidenced by the sale- 
deed^ that such evidence was disallowed by section 92. The 
principle there enacted would exclude the contradiction of the 
reoit^j and the addition of the collateral agreement asserted 
by the plaintiff. Besides this, the evidence, admissible, was 
inaifiicient to outweigh that for the defence. On the facts the 
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mit had been rightly dismissed by the first Coiiri; and that 
jiirlgmont should be restored. 

Mr. Herbert Gowelly for the respondent^ contended that the 
evidence admitted in this suit vas not in variation^ or cojitiadic- 
tiouj of the teims of an agreement in writing. The admission of 
evidence to contradict the misreoital of a taot, such as pa} ment 
of the consideration for a sale in a sale-deed, was not within the 
rule enacted in section 92. On the contrary it had been clearly 
established as law that a recital of the payment of the consideiLi- 
tion, contrary to fact, was not conclusively binding, but could bo 
contradicted by proof of the actual transaction that had taken 
place. He referred to HuJcumchand v. Iliralal (1); Lala 
Ilimmat Scihai Singh v. Lleivhellen (2). As showing that the 
Evidence Act provided for the reception of such evidence, refer- 
ence was made to explanation 8, under section 91, relating to the 
pioof of facts ; and to explanations 1 and 2 under section 92, the 
first expressly referring to want, or failure, of consideration, and 
the second permitting proof of the existence of any separate oral 
agreement not inconsistent with the teims of the one contained in 
the wiitten instrument. 

Mr. G. B. A. Moss replied. 

Afterwards on the 24th March their Lordships^ jiidgnieul was 
delivoied by Loed Davly, 

In this case the respondent sued the appellant and another 
person for a sum of Es. 33,133-5-3 alleged to be duo to the re®- 
pondent as the balance of the consideration for a certain sale-deed 
dated 18th February 1888. 

The first Court dismissed the suit, but on appeal the Higli 
Court of Allahabad, by its decree dated the 2nd of June 1896, 
levcrsed the decree of the Subordinate Judge and gave judgment 
for the respondent with costs. 

By the sale-deed in question, after recitals that the respondent 
became entitled on the death of his maternal grandmother to the 
estate of his maternal giaudfather, Jiwa Earn, but strangers had 
had got possession of the estate, and the respondent had not the 
neoessary means of prosecuting a suit against them, and that ho 
had therefore sbljd a moiety of the property for Es. 30,000, as to 

(1) (187G) L L. R., 3 Bom , 150. (2) (1885) I. L. R , 11 Cak., 486* 
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6 aiiDa«5 to Sail Lai Chand^ and as to 2 annas to Mn«aiiimat Kesar 
Knar^ and that be bad leccived tbe entire consideration with 
refeiencc to the sliaie of each vendee in tiic marner dctiilcd 
beloW; it was agreed that tbe vendees should institute a claim in 
the Court of the Snboidiuate Judge of Agra District jointly witli 
the lespondcnt to lecovcr possession aiicl enter into possession of 
the pioperty decreed jointly with him, and take mesne piofits of 
their share. And the respondent agreed that after tbe institu- 
tion of the suit he would not make any settlement A?ith inspect 
to Ihe subject-matter of the claim, or withdraw the daim, or get 
the case settled by arbitration witiiout tiie consent of the vendees. 
If tbe decision of tbe Court should be unfavourable tbe Respond- 
ent was to bear the costs of the opposite party and repay the 
consideration and be responsible for tlie costs incurred. 

The consideration money of Es. 30,000 was stated to have 
been received from the vendees in the following manner 

Rs. 

Received in cash at time of registraiion 25,000 

By set-off against a previous debt due in 
respect of live rukkas . . 3,000 

Caused to bo paid Chandi Paishad and Jagan 

Parshad ... ... ... 2,000 

Total ... 30,000 , 

In May 1888 the respondent brought a suit for the recovery 
of Jiwa Ram’s property jointly wdth the appellant and Kesar 
Kiiar, and a decree was made in their favour by the Judge of 
first instance which was affirmed by the High Court on the 26t]i 
of May 1891. They subsequently executed the decree and 
obtained possession of tlie property. 

By his plaint in the present suit which was filed on the 6th 
' of December 1892 the respondent alleged that the three items in 
which the consideration of the sale-deed W' is sai<l to ha%m been 
paid wore ficih ions and that tlic money wliich ^Yas produced at 
the time of registration w’ent back to Sah Lai Chand, and no 
item was due irom the respondent under old accounts, nor w^as 
anyihing paid on respondent/s behalf to Chancir Parsbad and 
Jagan Parsliad. And the respondent alleged that the sale 
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considerafcioa was left witli the vondoes subject to the condition 
tint the vendees should boar half the costs of the proposed suit 
and defray the other half (s.e. the respondent’s share) out of the 
consideration money, and after obtaining a decree in the fir&t or 
the appellate Court pay the respondent the balance (it any). 
The respondent named the cxpiiy of the time allowed for an 
appeal to Her Maje^-ty on fho 15th January 1892 as the dale of 
accrual of cause of action. 

The appellant by bis written statement denied the facts 
alleged by the respondent and pleaded that the claim was barred 
by time. 

Both Courts have agreed that no part of the consideration 
money was paid to or on account of the respondent, and their 
Lordships need not say more on that subject than that they agree 
with the finding. The Suboidmate Judge, however, held that the 
respondent had not made out by evidence the agreement alleged 
by him and his suit must therefore fail. The High Court ou the 
other hand hold that the respondent’s story was in accoi dance 
with the probabilities of the ease and was sufficiently proved by 
the evidence adduced by him. In this ease no question of limita- 
tion arises. 

The learned Judges ha\e very fully and carefully stated and 
commented on the evidence of the lespondent and his witnos..es. 
Their Lordships agree with the conclusions of the learned Judges 
on the question of fact and with the reasons which they have 
given for accepting the respondent’s story as true. 

The point which was chiefly pre-sed on their Lordships by 
the learned Counsel for the appellant was also raised in the High 
Court and considered by the learned Judges, viz. that no evidence 
should have been received of the agreement alleged by the 
respondent because it varied or contradicted the written contract, 
and was therefore inadmissible under section 92 of the Evidence 
Act. Ihoir Lordships, agreeing with the High Court, regard it 
as settled law that, notwithstanding an admission in a sale-deed 
that the consideration has been received, it is open to the vendor 
to prove^that no consideration has been actually paid. If it was 
not so facilities would be atforded for the grossest frauds. The 
Evidence Act does not say that no statement of fact in a written 
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instrument may be oontradiotod by oral evklenoe^ but that the 
terms of the contract may not be varied^ &c. The contract was 
to sell for Es. 30,000 which was erroneously slated to have been 
paid, and it was competent for the respondent without infringing 
any provision of the Act to prove a collateral agreement that the 
purchase-money should remain in the appollant^s hands for the 
purposes and subject to the conditions stated by the respondent, 
This objection therefore fails. 

Their Lordships will humbly advise Her Majesty that this 
Appeal be dismissed. The appellant will pay the costs of it. 

Appeal dismissed. ^ 

Solicitors for the appellant ‘.—Messrs. Pi/ke and Parrott. 

Solicitors for the respondent Messrs. Barrow and Rogers, 


APPELLATE CIVIL. 

Before Mr. Jui^tice Blair, 

LALMAK DAS (DEEENDANr) JAGAN NATH SINGH an2> othees 

(Pl/AINTIPI S).** 

Cioil Bfocedure Code, section 24i^-^Blaint in a suit treated as an ap^lica^ 
tlon under section 24ih'- Limitation Act Mo, XV of 1877 (Indian 
Limitation Act) Sch. 11^ Art. 178. 

Where a suit is filed under circumstances in which the proper remedy is 
an application under s. 214 of the Code of Civil Pioceduie, and the Court in the 
exercise of its discretion treats the plaint in the suit as an application under 
8 244, the rule of limitation applicable will be that appropiiate to applications 
under s. 24-1, namely, that presciibed by art;. 178 of the second schedule to the 
Indian Limitation Act, 1877. Jliamman Lai v. Kewal Bam (1) and Bim 
Matiata v. Bhyama Churn Khaioas (2) refened to. 

The facts of this case suiSiGieutly appear from the judgment 
of the Court. 

Munshi Golcul Prasad for the appellant, 

Maiilvi Qhulam Mwjtaha for the respondents, 

Blair, J. — It seems to me that this appeal must succeed. 
At an auction sale held in execution of a mortgage decree a 
16-biswausis share was sold instead of a 16-biswansis share, which 
was all that under the decree should have been brought to sale. 

*** Second Appeal No. 629 of 1899 from a decree of Babu Nihal Chunder, 
Subordinate Jndge of Shahjahanpur, dated the 31st July 1809, eonfinning a 
of Babu DeoH Nan dan Lai Sahai, Munsif of West Budaon, dated the 
20bh necemher 1898. ^ 

(1) WeeMy J<rot4s, 1890, p. 219. (2) (189S) I. L. L, 22 Calc., 483, 
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Tlie piirclmser is a sfiraiigGr^ and for some 11 3 ’'ears lias been in 
andisturbecl possesdon of the share. The Court below in a some- 
what vague manner has apparentlj^' treated this procoedingj not as 
a suit blit as an appHoation under section 244 of the Code of Civil 
Procedure; and following therein a decision of this Court in 
Jhd'^UMCCU Ldl V. K&ivcil MdTii (1), in which a Bench of this 
Court approved of the ruling in the case Biru Maliata v. 
Shyama Ghwn Khawas (2); decreed the claim of the plaintiffs. 
Mr. Gokiil Prasad argues for the appellant that this proceeding 
having been treated by the Court below as a proceeding under 
section 244; the application of the plaintiff is barred by the 
operation of art, 178 of soh. ii of the Indian Limitation Act. If 
that article is applicable, it is clear that the three ycars^ limitation 
has long expired, Mr. Miijtaba for the respondents has suggested 
that no article of limitation is applicable to such an appHoation as 
this. The case which he has cited to me is altogether of a diff- 
erent kind, and I see no reason to doubt the propriety of the 
application of art. 178, For this reason I allow the appeal, 
set aside the decrees of the Courts below, and dismiss the plaintiff’s 
suit with costs, 

Ap2yeal decreed. 


Before Mf* Justice BurMit and Mr, Justice Sender son. 

KAHXSILLA (DBrBxnAHT) u, CHANDAR SEN (PnAixTiw) * 
BmcuHon of decree— Sale in execution— Title of amUon^furohaser — Pur* 
chaser not hound to inquire info the •oalidii^ of the order under which 
the sale tahes place. 

Whore tmder a decree upon a mortgage the sale of certain property is 
ordered, and such property is sold at auction in pursuance of such order^ and 
the sale is confirmed, the auction-purchaser takes a good title, Gren though 
the decree was one which the Court ought not to have made. The purchaser at 
a sale under a decree is under no obligation to look behind the decree to see 
whether the decree has been rightly made. Mai&din Kmodhan v. Kmim 
Susmn (fi) distinguished. Bewa MaMon v. Bam Kishen Sm^h (4) and 
Mukhoda Bassi v. 0-opal CImnder Butia (5) referred to. 


Second Appeal No. 29 of 1898 from a decree of Babu Madho Das, Subor- 
dinate Judge ot Bareilly, dated the 10th December 1897, reversing a decree of 
Pandit JBishambar Nath, Munsif of Aonla, Paridpur, dated the 19th April 1897. 

(1) Weekly NoHes, 1899, p. 219. (3) (1891) I. L. R., 13 All, 432. 

(2) (1895) I. L. 22 Calc, 483. (4) (1886) I. L. E, 14 Calc., 18, 

(5) (1899) I. L. E., 26 Cale„ 784 
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The facts of this case <^iifficiently appear from tlio judgment 
of the Court 

Pandit Sundar Lai for the appellant* 

Pandit Moil Lai (for whom Maulvi Ohnlam Mn^taha) 
for the le-.pondeni 

Bubkitt and Hekdebson, JJ. — On the liHh June 1872, 
one Jagannath mortgaged 11 1 biswas in a particular mahal to 
Tulshi Bam* This mortgage wa-n a simple mortgage, but it 
appears that subsequently the mortgagee was let into poS'^ession (it 
is not shown how), and from that time the mortgage was treated 
as if it had been a usufructuary mortgage* Jagannath died-*- 
leaving three sons, Eaghiinath Das, Narain Da^ and Mulehand, 
who may be described as Mulehand No. 1. 

On the 29th October 1881, Raghimath and Narain Das 
sold their two-third shares in the 11] biswas (or 7| biswas) to 
Tiilfohi Bam, w^ho thus became the owner of the biswas, and 
continued to be the mortgagee of the 3J biswas of Mulehand 
No. 1. The share of Mulehand No. 1 remained unaffected. Tulshi 
Bam, who owned another 5 biswas in the same mahal, died, leaving 
a son Mulehand No. 2. Mulehand No. 2, who was in po-se-sion 
of the 11] biswas and his 6 bis^vas, on the 3rd January 1887, 
executed a moitgage purporting, as full owner, to mortgage the 
entire 16] biswas to Musammat Kaiinsilla and Bishan Lai. The 
mortgagees, Musammat Kaunsilla and Bishan Lai, brought a 
suit upon their mortgage against Mulehand No. 2 only, and 
obtained a decree for sale, and under that decree the property 
was sold on 20th June 1896, and purchased by Musammat 
Kaunsilla for Bs. 7,000 odd. This sale was confirmed, and she 
obtained posses'^ion on the 24tli September 1895. 

On the 22nd February 1897, the plaintiff-respondent Chandar 
Sen, wlio l\ad previously, on the 24th May 1897, purchased 
Mulehand No. l^s 3| ])is\vas, sued to eject tlie defendant Mu- 
sammat Kaunsilla. He wdS given an opportunity of I’-edecming, 
but he deelined to accept it. The lower Appellate Court lias 
given the plaintiff a decree for his claim as made. 

It has been contended that, having regard to llie Full Bench 
decision in .the case of Maiadin Kasodhan v, Kq^zim Husain (1), 
(1) (1891) I. L. E., 13 All, 432. 
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Kaunsilla took nothing under her purchase. That ease has 
no leferonce to a ^alo which lias actually taken place and been 
coniirmed; as in tlio case before us. It merely deals with the 
right of the mortgagee who has not made prior or subsequent 
mortgagees parties to his suit to bring the property to sale. That 
case, rn our opinion, therefore, has no application to the circum- 
stances of the present case. It has been contended that Kauusilla 
and Brsharr Chaud being sub-equent mortgagees in respect to the 
one-third share of Mulchand No. 1 wore not entitled to bring the 
mortgaged property to sale under the decree which they obtained 
^ in their suit. But, as a matter of fact, the property has been sold 
under that decree, and the sale has been confirmed and posses- 
sion given. It is not necessary, as has been held by the Privy 
Council, for an intending purchaser at a sale under a decree to 
go behind the decree, to see whether the decree has been rightly 
made. In Jietva Mahbon v. Earn Ktshen Singh (1) their Lord- 
ships of the Privy Council say :~''To hold that a purchaser at a 
“ sale in execution is bound to inquire into such matters would 
“ throw a gieat impediment in the way of purchasers under execu- 
“ tions. It the Court has juiisdiction, a purchaser is no moic 
“ bound to inquire into the correctness of an order for execution 
“ than he is as to the correctness of the judgment upon which the 
“ oxcoulion issues.” There «eems to be no real distinction between 
a sale which takes place under a decree which directs a sale, as in 
the case of a mortgage, and a sale in execution held under an 
order made after a decree for money. See Mukhoda Dasi v. 
Oopal Ohander Dutta (2). We have also been referred to two 
ca-es, one Hargu Lai Singh v. Gobind Ra% (B) and the other 
an unreportod case in Second Appeal No. 637 of 1897 recently 
decided by a Bench of this Conn. Neither of these eases deals 
with the case of a sale which has actually taken place, and they 
are therefore not in point. The plaintiff in this case is the 
representative of the mortgagor, and we are unable to see how, 
under the circumstances of this case, he can be entitled to get 
possession without redeeming an admittedly existing lien on ttie 
property held by the defendants. 

(1) (1880) L H Jl., 14 C»le. 18. ( 2 ) (1889) I L. 11,20 Cale.734. 

tit D 737 ^ 

(a) (1897) I. L. E, 19 All., dh * 
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We therefore allow the appeal^, set aside the jiidgment of the 
lo’ivor appellate Oourt and restore that of the Court of first 
instaucc, dismibsing the claim with costs in all Courts. 

Afimal decreeit 


before Mr, Imtiee JSurIciU and Mr, Justice Sender son. 

MOTI EAM AND ANoriEEB (Dependants j 0 , KUNDAN LAL and ophees 
(Peaintipps).* 

Ciml Procedure Codct sections 372^ 58S — Assignment ^endin^ stUt ^Apphea^ 

tion hy Assignees to he allowed to appeal against the decree Order 

rej ec tin g app Ucatio n — App ea I , 

A defendant, pending the suit, made an assignment of liis interest themn. 
No application was made by the assignees or the assignor to ixavc the assignees 
brought on the iccord, and the suit was decided eo$ parte to the detriment of 
the assignees. The assignees filed a memorandum of appeal claiming that 
they were entitled to file an appeal under the circumstances set forth in their 
memorandum. The Couit, appaicntly treating this mciaoraudum as an 
application under section 372 of the Code of Civil Proceduie, dismissed it. 
Sold that an appeal would lie from this Older of dismissal as from a decree, 
Indo Mail v. Gaya Prasad (1) followed. 

The facte of this case sufficiently appear from the judgment 
of the Court. 

Pandit Moti Lai and Baba Durga Chamn Banerji, for tiie 
appellants. 

Babu Jogindro Nath Okaudkri (for whom Munshi Outcari 
Lai) for the respondent. 

Buekitt and IIehdeesoNj JJ.— This is an appeal from a 
decree of the District Judge of Meerut, which in words directs 
the appeal before him to be dismissed. The case was one in 
which in a pending suit the present appiellants purchased the 
interest of one Dalip ; they made this jinivhaso on the oth July 
1897. No application was made by the assignees uv assignor to 
have the assignees brought on the record, and the sttit was tlecided 
655 'pavts on the l8lu July. The decree given in that snit was 
injurious to the present appellants, in that ic debarred them 
from redeeming the mortgage. Thereupon the present appellants 
put in a memo randum of appeal before the Judge, and in tliat 

T ^ a of H. G. Poavse,Esq..nistnoP 

T September 1807, eoafimiag a decree of Babu Jai 

Uab Uffioiating Subordinate Judge of Meerut, dated tbe ISth'-July 1807. 

(1) (180G) I. L. R., 10 All., 112. 
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memorandum claimed distinctly that they were entitled to file an 
appeal under the circumstances set forth in their memorandum. 
This application was •supported by the assignor who disclaimed all 
interest in the subject of the suit. The District Judge treated 
the application for leave to appeal as if it were an application 
properly made under section 372 of the Code of Civil Procedure, 
and adopted the procedure prescribed by that section. Eventu- 
ally the District Judge in his final order, after setting forth the 
facts, records tbai these appellants applied to be allowed to appeal 
under no section whatever. And because they had taken no 
steps to have their names enteied (apparently before decree was 
passed) the learned Judge held they have no locus standi now/^ 
Plaving come to cliis conclusion the District Judge diomi^sed the 
appeal. This order is evidently a clerical blunder, and what the 
learned Judge meant no doubt was that the application for leave 
to appeal was rejected. 

In our opinion the District Judge was wrong in refusing the 
application# Section 372 clearly does apply lo such a case. The 
assignment here was an assignment which took place pending the 
suit, in the sense in which the word suit has been interpreted in 
many cases in the Privy CouuoiL There was a suit pending 
when the assignment took place, and that being so, we think 
section 872 is applicable, even though no application to have the 
assignees brought on the record was made till after the decree. 

It is then contended that no appeal lies. Clearly section 688 
does not give an appeal, as tl e appeal given by that section is an 
appeal against an order disallowing objections raised under sec- 
tion 372. Here objections were raised and they were allowed ; 
consequently sub-section 21 does not apply. But it was hold in 
the case oilndo Mati v, GayaPmsad (1) in which an application 
to be brought on the record under section 372 had been refused, 
that the order rejecting the application was an adjudication on 
the representative right claimed by the applicant, and therefore 
amounted to a decree as that word is defined in section 2 oi the 
Code. Apjfiying that case, it appears to us that an appeal does lie 
to us, and we are of opinion that that appeal should be allowed. 
The fiiots* are perfectly clear. There can be no doubt that the 

(1) (1896) L L, B., 19 AIL, 142. 
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as‘='igDmeDt did take place^ and^ as we held above, the applieaiioa 
to have the assignees brought on the record was made, and pro- 
perly made, under section 372 of the Code. 

We therefore set aside that which we conceive to bo the order 
oi the Court below, i>e. the dismissal of the appellants^ application 
to be brought on the record. We direct that the appellants bo 
now brought on the record, and we remand the record to the 
Court of the District Judge wdth orders to decide whether the 
memoiMndiim of appeal dated the 23rd xiogust 1897, should or 
should not be admitted ; and if admitted, to hoar and decide the 
appeal according to law. Costs of this appeal will follow th^ 
event. 

Appeal deGreed. 


Before Mr Jusitce Bwlatf and Mr* Ju&itce Mender&on* 

CHHIBDXJ SmaH AKU OTHSBS (PnAisrirrs) u. DUBdA DEI ato othebs 
(DBTE isrnANTs). 

Minduti lecio — Mindu widow ’~-'Be'9ers%oners enitiled to succeed smccessimlij on 
death of M%ndu widow — Suit % some of such remrsioners to set aside 
ahenahons made widow in possession-^ Mes Judicata* 

Where there are several reversioners successively entitled to sncceecl to 
piopexty for the time being in the possession of a Hindu female;, a decree in 
a suit by some of such rcversioneis seohing to set aside alienations made by 
the female in possession will not necessauly constitute res Judicata in respect 
of S similar suit brought by other reveisioners Mhagwanta v. SuJcM (1) 
Jumoona iJass^a Choicdhmm v. Bcwiasoovderai ’Lashtja Chowdkrani (2) and 
Br% But Kocr v. Mussamat JJansbntti, Kocram (3) n Ccii-od to. 

The facts of this ease sufficiently appear fiom tlio judgment 
of the Court. 

Babii Jogindro Nath Gkaitdhri (for wliom Babii Satlsli 
Ghandar Banerji) for the appellants. 

Pandit Sundar Lai (for whom Pandit Baldco iiam Dave) 
for the respondents. 

HEEDEKSOhT, J, (BubivITT, J., coiKaxiTing), — I ji this ease 
the plaintiffs, w-h-o ^vere the nephews of Oiio Balu Singh, sued 
the defendantb to recover pos'^esvsioa of coilain property which 

* SocoikI Appeal Xo 012 of 1807, ■Tiotn i docroo of D, E. Addib, Esq., Dxs- 
tnct Judge of Shalij.'ilianpur, dat(‘d IBc 8ch September 1807, reversing a decree 
01 Bai Barrwari Lai, {Subordinate J udge of Shah jahan pur, dated the ^Tth August 
1894.' ^ 

(1) (1899) I.L. B., 22 All., 33. (2) (1870) ^11., 3 L A., 72. 

. (a> (1883) L. B., 10 1. A*, 150. . 
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had beon transferred to them or their predeoc'^Jsbrs in title hy 
Eiikmin Knm?ar, the widow of Bala Singh, Balii Singh died 
in 1866, and Riikmin Kimwar died in 1890. It ap 2 >oars that in 
1865 some of the brothers and nephews of Balu Singh brought 
a suit claiming as reversioners to set aside certain alienations, 
inclnding" the alienations now the subject of the present suit, on the 
ground that they were not made for legal necessity. This suit 
was heal’d by the Mnnsif of Gorakhpur. He decided as to a 
portion of the claim that the alienations were invalid. As to the 
alienations now the subject of this suit, he found that they were 
good, and this decision was upheld in appeal. In the present 
ease the decision of the Mnnsif in the suit to which we have 
referred was relied on as being res judicata on the question 
whether the alienations were good or bad. It has been held by a 
Full Bench of this Court in Bkagwania v. Sukhi (1) that where 
there are several reversioners entitled successively under the Hindu 
law to an estate held by a Hindu widow, no one of such rever- 
sioners can *be held to claim through or derive his title from 
another, even if that other happens to be hib father, but he derives 
his title from the Iasi full owner. Now in the present case 
the plaintiffs are the now reversioners of Balu Singh, being 
nephews of Balu Singh, other than the nephews who joined in 
the previous suit, and in our opinion they are not bound by the 
decision in the previous suit. In Jumoona Dassya Ghowdhrani 
V. Bamasoonderai Dassya Ghowdhrani (2) their Lordships of 
the Privy Council doubted whether a decree in favour of an 
adoption passed in a suit by a reversioner to set aside the adoption 
is binding on any reversioner except the plaintiff, and whether a 
decision in such a ^uit adverse to the adoption would bind the 
adoptive son as between himself and any other than the plaintiff. 
In a later case, Isri Dut Koer v. Musammat Eanshutti 
Koerain (3), their Lordships expressed a strong opinion that such 
a decision would not be binding as res judicata in the case of a 
new reversioner. Having regal’d to these expressions of opinion 
by their Lordships of the Privy Council and to the decision of 
the Full Bench of this Court, we are of opinion that the Judge 
-* 

(1) (1S90) I. L.*R., 22 All., 33. (2) (1876) Ii, E. 3 I. A., 72. 

(3) (1833) L. E., 10 I. A., ISO. . 
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was wrong in dismissing tlie on the plea of res judicata. 
We therefore reverse his finding on that poiiitj and setting 
aside his decree, remand the case under section 502 of the Coda 
of Civil Procedure to the lower apjicllate Court to be reslored to 
the file of pending appeals and disposed of according to law. 
Costs of this appeal will fulloiv the event. 

Apjjeal decreed and cause remanded. 


Before Mr, BisUce Bmierji anti Mr, JusUoe Jtkman 
PIEYA DAS (PxiAintife) t?. VILAYAT KHAN and oriniife (DErr •^bants) *** 
BxecaUon of decree — Civil Procedure Code^ section 5 ?/ wmicce^s-' 

ful auction-pur chaser for a declaration of rigid and for possession-^ 
Court-fee —Act Mo. VII of 187 ^ f Court Fees AeiJ^ section 7 . 

A pmcliasei of property at a sale held in execution of a deciee ohtained 
formal possession, hut was resisted in obtaining actual possession by a person, 
who claimed to be the owner in possession of the x>iopcrty. An application 
made by the auction-purcliaser under section 3S5 of the Code of Civil Piocodnre 
was rejocted, and the auction purchaser accordingly filed a suit against the per- 
son in possession claiming % declaration of bis right to the property, and to be 
put in actual possession thereof, Meld, that such a suit was one for a declara- 
tory decree and consequential I'elief and Comt-fee was payable under Clause 
IV C oj of section 7 of the Court Pees Act. Dhondo Sahliaram KuUarni v. 
Covind Babaji Kullsarni (1) referred to. 

The facts of this case siifiiciently appear from the judgment 
of the Court. 


Munshi OoJcul Prasad and Miinshi Harihans ^aJkai for Iho 
appellants. 

Maulvi Ghulam Mujtaoa for the respondents. 

Banheji and Aikman, J J. — Wo are of opinion that the lower 
appellate Court improperly di'^misscd the appeal before it. The 
plaintiff was the aiietio n«* purchaser of certain ])roperty, of ^yhich 
formal possession was delivered to him by th.e officer of the Court. 
The defendant ISTo. 1 complained that tlie plaintiff was not entitled 
to pos^C'-sion, and that he, the defendant, had breu improperly 
dispossessed. An inquiry was lield, and an order was made by 
the Court under section 335 of the Code of Civil Procedure, 
declaring the d ^jfe^ant to be entitled to possession, and ordering 


exercising the i>owcis of a Subordinate Jiidge of 

Samk.^MuL?f confirming a decree of-Pandit Bisban Lai 

oarma, Muneif of Agra, dated the 4tb June 1897. 

r.(I) (1884) I. L. R., 9 Bom., 20. 
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him to be restored to possession. The pLiiutiff thereupon brought 
the present suit on the allegation that Miran Sakka, whose rights 
he had purchaied .at auction, wxs the owner of tlie prope-ty in 
question, and that he the plaintiff was consequently entitled to 
the possession of it. He prayed that his light to the property 
should be declared, and that posse'ision should be restored to him. 
He also included in his pra-^er for relief a piayer to liave iho 
order under section 335 set aside. Ho valued the relief sought 
by him at Es 62, but paid a Conrt-fee of E-,. 10 as in a suit for 
a decdaratory decree only. The defendant objected to the amount 
'of the Court- foe paid as insufficient. That objection was over- 
ruled by the Court of firot instance v/hich, liowever, dismissed 
tlie suit on the merits. The plaintiff appealed and paid on his 
memorandum of appeal a Cuurt-foe of Es. 10. The utficor of the 
Comt reported that the memorandum of appeal and the plaint 
wore insufficiently st imped, and on that report the learned Dis- 
trict Judge made the following older .-—''Appellant to make good 
“the deficiency in both Courts uithin four days or show cause.” 
Tlie learned Subordinate Judge, who decided tiie appeal iu this 
case, says in his judgment that the appellant neither paid the 
required amount nor snowed any cause. Eut this stateineut is 
clearly wrong. It appears that within the time allowed by tbe 
Comt the aiipellant’s pleader appeared to show oause, and did show 
cause apparently to the satisfa^iou of the District Judge, beeanso 
we find that on tbe I6tb July 1897, the District Jud^ ordered 
the appeal to be admitted subject to any objection as to Court- 
fees that might bo raided at the hearing. At the hearing the 
objection was renewed on behalf of the respondents. Tlie learned 
Jndgoof the Dower Appellate Court, without assigning any reasons 
for his opinion, held that the amount of Conrt-feos was insufficient, 
and thereupon dismissed the appeal. Even if it be assumed that 
the Court-fees paid ou the plaint and the memorandum of appeal 
woie insufficient, the Court was wrong in dismissing the appeal 
without giving the appellant an opportunity to make good the 
deficiency. Further, we are of opinion that there w.as no defi- 
ciency of Court-fee on the plaint in this case or ou the memoran- 
dum of appeal. ^ If the suit be treated as a suit for a declaration 
of the plaintiff’s right to present possession of the property within 
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the moaning of the Iasi paiMgraph of seoiion 335 of tlie Code 
of Civil Prot*ecInie, it properly ith a Coi!rt-fee 

of Ks* in, and this vv'iis tlio view taken by loe Bomi)ay High Court 
in Din/iv'^o Kullurm-i v. GolsrnJ, Pn^bfjl KulhaTiu 

(i). In lliiit ciH(3 there a distinct pr tyer for po-bes:ah>n, find 
the Bombay Conrt held that, notwithstanding '^ueh prayer, tho 
amount of Conrr-feo paid, i.e. Bs. 10, was siifilclont. ■^\"e are, 
liowevcr, not called noon to decide this point, because if the suit be 
treated as aI suit for pos-ossion, the plaint wis properly stamped 
under olaui-e v, soetioii 7 of the Courii Fees Act, I'lirtlier, as the 
claim songlit not only a cleGlaration of riglit but p^os-ession alsof' 
there Avas a prayer for a declare; to ry decree and consequential 
relief, and t!iC;rofore the Court-feo was payable under clraise lY 
fey of section 7 of the Court Foes Act. In any aspect of the 
case the amount of Court-fee paid was sufficient or more tliau 
sufficient. The fact of die plainti if asking' for a declaration of 
his title and also to have the order pas>-<3d under section 335 ^et 
aside was not a-king for several declarations or rolidV, inasEnuoh 
as the order sought to be sot aside negatived his rig.ht, and tlie 
effect of tlie declaration of his right vould necessarily bo tlie 
setting aside of that order. Vve think tliat flie Subordinate 
Judge Avas wrong in dibinissing the appeaL We set aside his 
decree and remand the case under vSeetion 662 of the Code of 
Civil ProGoduro to the lower appellate Court wdth directions lo 
try the appeal before it on the merits. Tlio aiijiollant will have 
liis costs of this appeal. Otlier costs will abide the event. 

Appeal decreed and cause remanded, 

JBe/ore ATj*. Justice ^uTlcitt and jlT?*. J'tistico MenclsTson 
CHAJJU (DsrujjfDA^iTT) -v, U^HRAO SiNG-H a^td oTitEus 
C%vil JProesdure Code, section Under w7^ at oireimstances 

a decision may he les judiciita as fjciioeen defendants~--Oivil Frocedure 
Code, section 514. 

Where aa ad^uuication between defendants is necessary to give the ap- 
propriate relief to the plaintia', the adjudjcation "vvill be Q-es judicata between 
^he defcndiants as well as between the pUmtilf and defendants. But for this 

^ * Second Appeal No. 854 of 1897 from a decrc^rBabu TaiTai, Additi onaY” 

subordinate Judge of Mecrnfc, dated 31st July 1897, conarming a decree 
of Babu Udit Narain Singh, Additional Munsif of Meejjjifc, dated the 26tli 
November 1895. 

^ (1)(1884) I.L,E.,9Eom.,20. 
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effect to aiise there must be a conflict of interest between the defendants and 
a judgment defining tlio leal rights and obligations of the defendants inter se. 
Without necessity a judgment will not be res Jtidteata amongst defend- 
ants, noi will it h& res judwat a amongst them by meie infeience from the 
fact that they have been collectively defeated in resisting a claim mide against 
them as a group, Jdamchandra Narayan v. l^fatayan Maliader) (1), Ahmad 
Ah v Najahat Khan (2), and Madham v. Kelu (3), followed JS%shnafh Sin^h 
V. Bisheshar 8%ngh (4) refeiied to 

Section 544 of the Code of Civil Pioceduie does not^ unless the decree 
itself pioceeds on a ground common to all the defendants, enable an appellate 
Court to decide, upon a ground which it consideis to be common to ail the 
defendants, an appeal preferred by some only of such defendants and to reveise 
the decree of the Couit below in favour of all the defendants. Kuran Mai 
V. Krmt 8%ngh (5) lefeued to 


The facts of this case sufficiently appear from the judgment of 
the Court, 

Pandit Sundar Lalj for the appellants. 

Babu Jogindro Nath Chaudhri (for whom Babii Satish Chan-- 
dar Banerji) for the respondents. 

Henbbrsoh^ J. — In 1870 one Sheo Singh died leaving a 
widow, Miisammat Golab, and two grandsons^ by a deceased 
daughter, named Ganga and Jamna. In 1875 his widow died. 
It was alleged that Sheo Singh at the time of his death was 
possessed of a portion of a hoii^e in wdiich he, and after him his 
widow, resided. 

In 1877 his nephews, the sons of a deceased brother, instituted 
a suit in which they alleged thac they had been joint with Shoo 
Singh and claimed to eject Chajju, the appellant before us, from 
the poition of the house said to have been Sheo SinglPs. Chajju 
was the brother of Miisammat Golab, and the plaintiffs in that 
suit, while admitting that he was in possesbioo, averred that he had 
merely been allowed out of grace by Sheo Singh and Musammat 
Golab to live in the hou^^e. 

Chajju, in jhis written statement, in the first place, pleaded that 
the plaintiffs had no right to sue, as the two grandsons, and not 
the plaintiffs, were the heirs of Sheo Singh. He furiher pleaded 
that the property in suit was his ancestral property, and that it had 
been in the possession of himself and his predecessors in title for 
upwards of a hundred years. 

(1) (1886) ?. JC. R , 11 Bom., 216, (3) (1892) I. L. B., 16 Mad,, 2G4 

(2) (1896) I. L. B., 18 All., 65. (4) Weekly Notes, 1891, p, 34 

(5) (1897) I. B., 20 All 
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Upon tliat written statemoiii being filed Gnnga and Jamna 
were added as defendants. They in tlieu’ written statement alleged 
(1) thit they, and not the plaintifis, wore entitled to the property 
in Slut as tiie heirs of blico Singh, as Slico Siugli had never been 
joint with the plaintifis; and (^2j that the propeity in suit belonged 
to Shoo Singh. They also stated that when the suit w.is instituted 
they had themselves been about to take proctoaings against their 
co-defendant to obtain pos'-ession of the pioperly. 

Having regard to the manner in whieli Chajju jiiit forward lu>, 
defence and to the fact that lie was the brotlici' of the grand-* 
mother of his co-defeudauth, it is difficult to avoid the suggestion*’ 
that he was leaily eolliiding with them to defeat the plaintiffs’ 
suit, and that his claim to the property in suit w’as put forward to 
meet the plaintiffs’ ease if the other ground should fail. 

The defendant Chajju being in possession, die only real and 
substantial issues were whether the plaintiffs had a tiile bettor 
tlian that of the defendants, and if -o, wliether they had been in 
possession within 12 yoais from the institution of the suit. 

The Munsif on the 24th November 1877, gave the plaintiffs 
a decieo, having by his judgment foynd (1) that the plaintiffs had 
been joint with Bheo Singh and were therefore entitled to the 
property in suit iu preference to his grandsons, (2) that the pro- 
perty in suit belonged to Shco Smgh, and (3) that Ohajju’s pos- 
session had been merely permissive. Against that decree Oanga 
and Jamna appealed, but, jiending the hearing, Jamna withdrew 
from the appeal. Cliajjn did not appeal and was not made a 
party to the appeal preferred by his co-defo'ndants. 

The appcfi was deckled on the 20lh May 1S7S, when the 
appellate Court, being of opinion tiial tlie plaintiff" ■, had never been 
joint with Slieo Singh and were therefore not entitled as against 
Ganga and Jamna to the property of Shoo Singh, set asid'^e the 
(ioerec of the Munsif and dismissed the suit. 

On the 20tJi February 2805 , Ganga and Jamna having in 
the meantime died without leaving i&-ue, the present plaiutiffs- 
respondeuts who are the representatives of a deceased brother 
of the father of Ganga and Jamna, instituted the present suit 
against Chajju, to recover possession of the prop&rty which had 
been the subject-matter of the previous suit on the ground that it 
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belonged to Sheo Singli^ whose heirs they claimed to be. A des- 
cription of the portion of the house claimed "is given in the 
prayer of their plaint. The plaint alleged that Chajju had 
continued to remain in permissive possession or occupation until 
a short time before the institution of the suit, when the plaintiffs 
called upon him to give up posse'-sion and he refused to do so. 

Chajju set up the defence that the property was his ancestral 
property and had been in his possession for more than 12 years 
adversely to the plaintiffs. 

In the lower Courts various issues were raisedj but not deter- 
"mined^ as both Courts were of opinion that Chajju not having 
appealed against the decree of the 24th November 1877^ in the 
previous suit, was not bound by the decree of the 20th May 1878, 
which, setting side that decree, dismissed the suit. They con- 
sidered that Chajju was still bound by the decree of the 24th 
November 1877, against which he had not appealed, and that 
as between Chajju and his co-defendants Ganga and Jamna, and 
through them the plaintiffs-respondents, the findings (1) that 
tbe property in suit belonged to Sheo Singh and not to Chajju, 
and (2) that Chajju had merely been in permissive possession 
wore res adjudioata* Tiio first Court accordingly made a decree 
dismissing the suit and the lower appellate Court confirmed that 
decree. 

In my opinion the lower Couits wore wrong in treating these 
as res adjudicata* 

Wo were referred to a Full Bench decision of this Court in 
S. A. 830 of 1886, in which it was broadly laid down by Edge, 
C.J that there can be no res adjndicata as between co-defend- 
ants. For tlie purposes of that case it was unnecessary to lay 
down any principle in terms so very general. It was sufficient 
for the Court to have held that in the case before it the plea of 
res udjudicata was a bad plea, and I am not disposed to accept 
the broad proposition laid down by the Full Bench. Moreover, 
I find in a later case Bishnath Singh v. Bisheshar S%ngh (1) 
Edge, CJ., admitted that in exceptional oases there might be 
res adjudtaata between co-defendants. We are therefore not 
precluded by the Full Bench decision from considering the only 
(1) Weekly Notes, 1891, p. 34® 
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question raised before us, namely^ whether the appellant Chajjii 
was precluded from going into the dofeuce raised by him by 
reason of section 13 of the Code of Civil Procedure. 

In Ramcliandm Namyan v Namyan MahfKleo (1) the rule 
as to adj%d%cata betvieen co-defendants 'u as ill us stated : — 
Where an adjudication between defendants is necessary to give 
the appropriate relief to the plaintiff^ the adjudication will be m 
judicatahetwem the defendants as well as between the plaintiff 
and defendants. But for this effect to arise^ theie must be a 
conflict of interests between the defendants and a judgment defin- 
ing the real lights and obligations of the defendants inter 
Without necessity, a judgment will not be res judieata amongst 
defendants, nor will it be res jud^cata amongst them by meie 
inference from the fact that they have been collectively defeated 
in resisting d, claim to a share made against them as a groop^^ 
(p. 220). The rule so laid down was accepted by this Court in a 
recent case — Ahmad Ali v. Najahat Khan (2) and by the Madras 
Court in the case Madhavi v. Keln (3). 

It has been contended that that rule applies in the present case, 
It is said that in the former suit there was a conflict of interests 
between Chajju and his co-defendants, and that it was necessary 
for the adjudication of the plaintiffs’ rights to adjudicate upon 
the rights and interests of the defendants inter se. Now it must 
be borne in mind that Ganga and Jamna vere added as defond- 
ants in consequence of the first plea raised by Chajjii himself to 
the effect that they were the real heirs of 8neo Singh, and not the 
plaintiffs. It was therefore common ground with all the defend- 
ants that if the property in suit belonged to Sheo Singh, Ganga 
and Jamna, and not the plaintiffs \^eie entitled io it. The 
plaintiffs were admittedly out of possession, and the defendants 
who challenged their title were entitled to remain quiet and put 
them to proof of that title. It is true that the Miinsif found, 
not only tliat the plaintiffs had proved their title to the property, 
but also that Chajju liad meiely been in permissive possession or 
occupation. I’hc former finding was a complex finding amount- 
ing to a finding that the plaintiffs were heirs of Sheo Singh and 

(1) (1886) I. L. R., 11 Bom , SIG. (2) (1895) L 3?. R., IS All., 65. 

(8) (1S92) 1. L. E., 15 Mad., 264. 
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that the property belonged to Sheo Singh, and no doubt it 
involved the further finding that the elaim set up by Chajju that 
the property was his auoestral property failed, but the finding as 
to Chajju having been in pei missive pos'^ession oi occupation was 
only necessary when the further question, namelv, whether Chajju, 
as alleged by him, had been in adverse possession for upwards of 
12 jears had to be considered. That question in a sense was only 
material when the pLuntififs^ title to the property had been ascer- 
tained, inasmuch as an answer m the affirmative to the question 
would have afforded a complete defence to the plain tiff^s suit. 
«^Now the moment it appeared that the plaintiffs, and not Ganga 
and Jamna, were the heirs of Sheo Singh, and it was necessary to 
go into Chajju^s defence, Ganga and Jamna were no longer inter- 
ested in the adjudication of the issue whether the property was 
Sheo Singh's or Chajju's, or whether the latter had or had not 
been in adverse possession for upwards of 12 years. The Munsif 
having come to the conclusion that Ganga and Jamna had no 
interest m the property in suit, I am unable to see how it was 
necessary to adjudicate upon the lights and interests of the defend- 
ants %nteT 86. I would therefore hold that the decree of the 
Munsif is no bar to Chajju, the defendant in the present case, 
pleading and being allowed to prove, that the property m suit is 
his ancestral property, and has been in his posse',sion for upwards 
of 12 years adversely to the plaintiffs-rcspondent-. 

Apart from these coiisidoratioiis, it lias al-o been contended 
that tlie decree of t!iC Munsif of the 24th November 1877, in the 
former suit no longer exists, and doubtle-s as betVv een tlio plaintiffs 
in that suit and the plaintiffs in the present suit it certainly does 
not exist, as the former and the predecessor in title of the latter 
were all parlies to the decree which set it aside. 

Chajju did not appeal, but the appeal preferred by his co- 
defendants -was based upon a ground common to all the defend- 
ants, namely, that assuming the property in suit to have been 
Sheo Singhbs, the pLiiiititf', were not entitled to succeed. The 
appeal prevailed upon that ground, and had Chajju joined in, 
or been made a party to, the appeal, it is impossible to conceive 
that the finding^ofi the appellate Court could have been otherwise 

than it was. The appellate Court finding that the plaintiffs had 
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failed upon a ground common, not only to the defendants who 
appealed, but aho to the other defendant who had not appealed, 
set aside tiie decree of the Munsif entirely and dismissed the 
suit. It has })eon urged tint, having regard to tlie leims of 
section 644 of tlio Code of Civil Procedure, the Court ought not 
to have dismis'-ed the suit. That section applies wheio the 
decree against several defendants proceeds ou any ground com- 
mon to all the defendants and only some of such defendants 
appeal. It does not, unless the deciee itself proceeds on a 
ground common to all the defendants, enable an appellate 
Court to decide upon a groiiml which it considers to be com-* 
mon to .all the defendants, an appeil prefenod by some only 
of such defendants, and to i*eveise the decree of the Court below 
in favour of all the defendants— see Puran Mai v. Kmnt 8ingJi 
(1). We must see, therefore, whether the decree of die Munsif 
proceeded upon a ground common to all the defendants. That 
decree in so far rs it proceeded upon the ground that the pliintiffs 
in the former suit were entitled to the property of Sheo Singh, 
proceeded upon a ground common to all the defendants, because 
it was the case of all the defendants that if the pioperty was 
Sheo Singh’s the plaintiffs were not entitled to succeed. But it is 
said that the decree necessarily proceeded also upon the further 
ground, namely, tliat the property was Sheo Singh’s, and not 
Chajju’s as claimed by him. That seems to he so, and that ground 
is one which certainly was not common to both sets of defendants, 
and I am therefore inclined to think that section 644 of the Code 
of Civil Procedure was not applicable to the case, though, 
having regard to the first plea of Ch.ijju in the lower Court, it is 
not easy to see how the appellate Court, when it found that the 
plaintiffs were not the heirs of Slico Singh, could logically do 
otherwise than dismiss the suit. Tlie jioint K not free from diffi- 
culty, but it is not nei essary for tiio }Hirposcs of this judgmcMit 
that I should decide the point, as I have already come to 
the conclusion that oven if the decree of the 24th KTovomlier 
187 1 be treated as subsisting quoad the defendant OJiajju, 
it cannot be put forward as a bar to the defence pleaded by 
him. 


(1) (189^) I. L. B., 20 All., 8. 
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In dealing with the question of res adjudicata the lower 
CoiirtS; as I have already shown, have treated the decree of the 24th 
November, 1877, as res adjudicata^ not only as to the property 
in Slut being Sheo Singh’s, but as to the possession of the defend- 
ant Chajjn being permissive, and they have not allowed the ques- 
tion of adveise possession to be gone into They have held that 
that decree shows that the possession of Chajju was permis‘=5ivo, 
and inasmuch as they considered nothing had been proved to 
show that that possession had since become adverse, they held that 
this suit was not barred by limitation. 

Both Coiiris seem to have lost sight of the fact that in the 
former suit in 1877 Chajju in his written statement distinctly piit 
forward an adverse claim to the propeity now^ in Hut, claiming 
it as his ancestral piopert%, and that Ganga and Jamna in their 
written statement stated tliat owing to an adverse claim made 
by Chajju they had been about to bring a suit against him 
for possession when the former suit was instituted. Both of 
tliese written statements have been put in evidence in the present 
case, and in tlic face of them it would be haid to say that 
Chajju’s possession, if it lias continued since 1877, was not adverse 
to Ganga and Jamna and to those who now claim through 
them. 

Unclei these circumstances I would sot aside the decree ap« 
pealed against and remand the case to the first Court to try the 
case generally on its merits. 

BuRKin, J, — I concur. The appeal is allowmd and the record 
is remanded under section 502 of the Code of Civil Procedure 
through the lower appellate Court to the Court of first instance 
to be. placed on the file of pending suits and decided according to 
^ law. The costs of the twm lower Courts and of the appeal in this 
Court will abide the event 

Ap 2 ^^ctl decreed a%d came remanded. 
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Before Mr* Justice JBurJnif and Ifr Justice Sendersoti 
LACPIHMAN DAS (Pi»ujsi?irr) v, DALLIJ and oiudrs (DErENDANis),*^ 
Hindu Law-— Joint Hindu family — Joint family property ^>oId in ev(fu« 
tion of a decree on a mortgage agaimt the father alone Leo ee sahs^ 
fied — Subseq2ient lecoverg hg the son^ of pari of the mortgaged propertg 
— Remedy of mortgagee* 

A mortgagee Md a moitgage of joint family property given by ibe fatlior 
alone. He sued on bis mortgage without making the wns paities to the suit, 
and having obtained a decree, hi ought the whole of the joint family pioperty 
to sale and pni chased it himself . This pin chase, together with a fiiither cash 
payment of Bs. 69, satisfied the moitgage debt. Aftoi the mortgage had heen 
thus satisfied, the sons bioiight a suit for recoveiy of their hharcs in the joint 
family propeity amounting to one«fouith, and obtained a deciee, and got 
possession of the piopeity claimed. The mortgaece then brought a suit^ 
against the sons to x*ec over fiom them a share of the mortgage debt piopoi- 
tionate to the share in the joint family property owned by them. HeM^ that 
the original mortgage having become extinct the plaintiif was entitled to a 
decree for one-fourth of the price realized byitlie mortgaged property at auction 
sale and to recover the same by sale of the inteiest of the sons in the joint 
family propeity. Bhaivam Prasad v- Kallu (1) referied to Lharam Smgli 
V. An gan Lai (2) followed. 

The facts of this case snfiiciently appear from llic jiidgmciu 
of IleiidersoB, J, 

Mr. Sinha and Miinshi Gobioid Prasad ibi* the appellant. 
Pandit Baldeo RtPiH Dave for the respoiulents. 

BtTBKlTT, J,™It is unnecessary for me to slate ilie facl-i in 
the case. They have been folly dealt mth in the judgmeni 
about to be pronoiiooed by my broihei Hondeison, ^iliich I lun o 
liad an opportunity of perusing. 1 concur iu lioicling, as m as done 
in the case of Bliaixvni Sirigh v. A^rgan Lai (2). that the lien can 
be enforced by sale of tlic respondents’ int( rest in the mortgaged 
properly by reason of the pious duty inciimbont on (lieni ofp'i}i‘ng 
their father’s lawful debts. 

The amount for which they are liable is Es. 275, with juleiest 
as set forth by my brother HoikIctsoii. I concur in the order 
proposed by him. A decree will be drawn up accordingly, giving 
the respondents sis mouths ifrom to-day within which they can 
avoid sale by paying the sum novv dccrof3d against them. The 
appellant is entitled to proportionate costs in all Courts* 

*** Second Appeal Xo. 804 of 18f>7, from a decree of L. G. Evans, Esq-. District 
♦Judge of Aligarh, dated the 15th September I897> reversing a decree of'Bai Anant 
Bam, Subordinate Judge of Aligarh, dated tlie 81st March 

(1) (1895) I. L. B., 17 All., 537. (2) (1899) I. L. B., 21 AH-, 301. 
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Hendersof, J.—On the 6tli January 1877^ one Data Earn, 1900 
tlie father of a Mitaksbara joint family, executed a morfgage in laohhitax 
respect of 114 biglias in mauza Pular, in favour of the plaintiff- Bas 
appellant to secure the sum of Es 99-8 with interest. That sum, datlit. 
it was stated by the plaintiff in bis plaint in the present suit, was 
required for the purpose of paying Government revenue, and this 
statement, though not admitted, was not denied in the wTitten 
statements of the defendants. 

On the 16th August 1887, the plaintiff, in a suit brought by 
him on the mortgage against Data Earn alone, obtained a decree 
for sale of the mortgaged property, and on the 22nd November 
1888, after the death of Data Earn, the property was sold under 
the decree and purchased by the plaintiff himself for Es. 1,100, 
and the sale was confirmed on the 8tb January, 1889. 

It is important to note that the decree of the 16th August 
1887 was for Es. 1,129, including costs, to which was added 
interest at 6 per cent, per annum on Es. 1,000 for six mouths, as 
ordered by the decree, making a total of Es. 1,169, It has been 
found in the present suit, that after giving ciedit for the Es. 1,100, 
the price fetched by the mortgaged property when sold, the balance 
of Es. 69 was actually paid off. The decree of the 16th August 
1887 was therefore satisfied, as has been found by the lower 
appellate Court, 

On the 28th July 1896, however, the defendants-respoudents, 
who are the sons of Data Earn, brought a suit against the plaintiff- 
appellant, alleging that as they were not parties to the decree of 
the 16tb August 1887, they were not bound by that decree, nor 
was iheir one-fourth share in the mortgaged property affected by 
the sale under that decree, and on the 16th September 1896 they 
obtained a decree for possession of their one-fourth share on the 
sole ground that they were not parties to, and therefore not bound 
by, the decree of the 16th August 1887, 

^hat the sale of the mortgaged property on the 
22nd November 1888 was made in proceedings in execution had 
against tlie respondents, Data Earn having died in the meantime, 
and that^in such proceedings they did not object tliat the mort- 
gage debt was c?ini»e for which they were not liable, or that they 
wore not bound by the decree, but, in my oj 3 iuion, an objection 
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of this nature could not have been entertained by the Court exe- 
cuting the decree, as the duty of that Court was confined to giving 
effect to the decree as it stood, and did not ju-^tify it in taking into 
consideration the question whether it wa^ valid or binding upon 
the sons of the judgment-debtor or affected tlieir interests in tlie 
property diiecled to be sold. 

The decree of the l5th September 1896 was one of many 
decrees obtained under somewhat similar circumstances in this Pro- 
vince on the strength, it is said, of a decision of i Pull Bench 
of tins Court in the ease of Bhawcmi Prasad v. Kallu (1) in 
which it was held that a mortgage decree in a suit upon a mott-*" 
gage against a mortgagor who is the father of sons in an undivided 
family governed by the Mitakshara, i.s not binding upon the 
sons, of whose existence and interest the plaintiff mortgigee 
had notice, unless joined as parties to the suit, and that the 
sons if not made parties may sue for a declaration that the 
decree-holder is not entitled to sell, in execution of his decree for 
sale, the interest of the sons in the property comprised in the mort- 
gage, although the sole ground of their suit is that they were not 
parties to the suit by the mortgagee. The decision in that case 
turned mainly, if not entirely, upon the interpretation which 
the Pull Bench put upon section 85 of the Transfer of Property 
Act. 

As in the case of .BAasoaiii Prasad v. Rallv, (1) it was not 
alleged in this suit or in the ‘■uit brought by the respondents against 
the appellant that the debt of the father was tainted with immor- 
ality or impiety. Before the passing of the Transfer of Property 
A.ot a decree upon a mortgage against a Hindu father pa«spd in the 
absence of his sons was a good and valid decree, and it was alwavs 
considered, and by some of the High Courts in India it is still con- 
sidered, that a sale under siieli decree was so far good against Ihe 
sons that it could only be impeaclied in a suit brought by tlioni if 
it could be shown that the debt did not exist or Inul been incurred 
for immoral or impious purposes. According to the decision in tlie 
case of Bhiiwani Prasad v. Kallu (1) the sons may sue to liave 
It declared that their interests were not affected by the decree, find • 
in the present case, where the property was sold and purchased by 
(1) (1805} I L R, 17 All.. 537. 
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tliO d6creG“*liolcl6r himsolfj tliG sods bavo obtained a decroo for 
possefesion of their shares of the Diortgaged property. 

The decree of the I5fch SepteiBber 1896 has Devor beeD iin- 
peaohedj and apart altogether from tlie fact that this Court is 
bouDd by the decision of the Full Bench so far as it goeS; it 
must be taken to have been rightly made. 

The present ^uit^ which is a suit by the mortgagee against the 
-onsof Data Ram, \vas instituted on the 21th September 1896, 
and, except for the fact that tlic plamt i^eciles the former suits and 
proceedings to which I have referred, the suit in form is an ordi- 
nary mortgage suit against the sons of Data Ram upon the original 
mortgage. I^ot withstanding the decree obtained by him npoii tlie 
mortgage and the proceeding and sales had thereon, the plaintiff 
treats the mortgage as still subsisting and claims that there is due 
upon an account being taken on the mortgage in the usual way the 
sum of Rs. 7,777. Against that sum he gives credit for the sum of 
Rs. 1,100 paid by him for the property when sold under his decree, 
and he claims to be entitled in consequence of his having been 
deprived of one-fourth of the property piu'chased by him to a one- 
fourth share of the balance, or Rs. 1,669 after giving credit for 
Rs, 150, the amount of profits which he admits having realized 
while the defendant’s one-fourth share was in his po^sesdon. 
Ho, however, relinquislies a small sum, and the actual amount 
vhich he now claims is Rs. 1,500, and he seeks to enforce the 
payment of this sum by the sale of the one-fourtli share of the 
deiendants. 

I have already drawn attention to the finding that previous 
to the suit by the respondents, the mortgage decree had been fully 
satisfied, and it is only became the plaintiff has since been deprived 
of a one- fourth share of the mortgaged property which he himself 
purchased for Rs* 1,100, that he is now able to say that any 
portion of the debt has not been discharged. In my opinion the 
original mortgage no longer exists, and if there is still outstanding 
a portion of the debt due upon the decree against Data Ram, then 
the ro'^pondents as sons of Data Ram are liable to that extent for 
. the debt^of their father, as they do not allege that the debt w^as 
one from whioh^ they could claim to be relieved. It is clear, I 
think, that but for the whole mortgaged property, mcliiding the 
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interests of tlio re'^ponclellt3^ having been sold, the mortgage 
deciee could not be taken to have been satisfied. It would not be 
unfair to deduct one-fonrth from the 1,100 which 
paid-for the whole propert} and tike the balance Rs 825 as 
the amount for which credit should have been given, leaving 
276 still outstanding as a debt, for which the respondents are 
still liable. The plaintiff is not onlitled, as he his sought to do, 
to treit the mortgage as if it weie still subsisting, and to take the 
iccount upon it from tlie beginning and after giving credit for the 
lis. 1,100 paid by lum on the 22nd Novembci 18S8, and the sum 
of Rs. 160, the profits alleged to have been reali^^ed b} him from" 
the share of the defendants while it was m his possession, to say 
that the balance found upon the account on the footing of the mort- 
gage as if subsisting is still due. 

The sum of E'-. 275 became an outstanding debt as from the 
date of the respondent's decree declaring them entitled to posses- 
sion of their one-fourth share, and it will carry such interest, if 
any, as was allowed on the principal amount of the mortgage 
decree. For this amount the respondents are undoubtedly liable 
to the plaintiff. Their father had full power t^ charge their 
interest in the mortgaged propeity for the debt, and nothing has 
taken place to discharge their interest from the moitgage lien. 

The only point which lemains to be determined is whether in 
this Miit the lien can be enforced, and on this point we have 
been referred to the case of Dltaram Singh v. Angan Lai (1), 
whore such a lien was enforced. The fiicts of the case are not 
distinguishable from those of the present case, but the point now 
before us did not directly arise, as no objection wa=^ raised as to 
theforni of the decree of the lower appellate Court which directed 
the imoperty of the defendants to be «^old to meet the claim. Tiiis 
appears from the following observations in the judgment of the 
Court : — ^*Tho plaintiffs are therefore entitled to claim the amount 
decreed to them. No objection was taken in argument, to the form 
“ of the deci'oe in the Court below."' There is nothing in the deci- 
sion of the Full Bench which prevents a mortgagee wlio has sued 
a Hindu father in the absence of his sons from subsequently 
bringing a suit to enforce his mortgage against interests of the 
(1) (1899) I. L. B.., 21 All., m. 
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sons in tbe ancestral property^ and I am unable to see why the 
plaintiff here should not be entitled to enforce the lien against the 
respondents’ interest in the mortgaged property on the ground of 
their pious obligation to pay their father’s debts. 

The decree of the loAver appellate Coiiit dismissing the plain 
claim oughtj I think; to be set aside, and theie ought to he 
a decree in favour of the plaintiff for Ils. 275, with such interest, 
if any, thereon, as may have been given by the decree of the 16th 
August 1887, from the 16th September 1896, and in default of 
the respondents paying the same by a day to be fixed, their one- 
fourth share in the mortgaged property should be sold in satisfa< - 
lion of the claim. 

Appeal JcaecJ, 


Before Mr* Jiuttee Knocu, Acting C J , and Mr, Jiishce Blair 
DALEL SINGH AND OlHEES (JuDGMliNl-DEBTOBs) TJMKAO SINGH ANU 
OXHEBS (DBCBEE-HOLDEBS).^ 

Ctml Brocedure Code, section 2^'i— Application dg the d ea eeAioJ d ei fo) 
leme to 'bid> at a sale in execution of 7iis decree — Limitation — AH 
Wo, XV of 3877 (Indian Limitation AetJ^ 8cJi, ii. Art V1%(1) 
tion of d ecree 

Held, iliai an applicxtioii foi l(.a\e fco bid at a sale in txecntion nndei sx- 
iioii 294 of tlie Code of Civil Pioocdure is an application to take some step in 
aidoftlie execution of tlic deciee witliin tlie meaning of ait 370(1) of ilie 
second scbedule of the Indian Limitation Act, 1877. Bans^ \ Sili ee Mai (1) 
followed. Magl/nnmdun Misser v. Kally But Misser (2) dissented from. 

The facts of this case siifficienlly appear from the judgment 
of the Coiut, 

Babu Marendia Kr shna for the appellant. 

Mr. W. AL Colvin for the respondent. 

I5non, Acting CJ., and Blaie, J.— Tlie sole point with 
which we have to deal in this appeal is, whether the application 
for exeeotion wliicli was passed on the 19th November 1889, is 
or is not barred by limitation. The Court below taking in aid 
an application by the judgment-creditor, dated the 8th January 
1896, has decided that it was not so barred. The contention 


* Kist, Appeal No 18 of 1900, fiom a decree of Mi% A* Raliman, Suboidi- 
aate Judge of Meerut, dated tlie 6tb January 1900 

(1) (1890) I. L^B « 18 AIL, 21L (2) (1896) I H B., 28 Calc., 690* 
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before iis on behalf of tlio appellant is that the application jiisfc 
named is not an application which saves the riiniimg of time 
against the decree-holder. The application was one made by 
the decree-holder asking for permission under section 294 of the 
Code of Civil Procedure to bid for or purchase the properly put 
up for sale This Court has already held in the ca^e of Band 
V. Silcree Mai (1) that the making of such an applicatioa is a 
step in aid of execution within the meaning of clause 4j No. 179, 
Bch. ii of Limitation Act No. XV of 1877. The lower appel- 
late Court acted therefore perfectly rightly, and was bound to 
follow that precedent. The learned vakil for the appellant aslc 
us to lay dowm the opposite of this ruling on the ground, firfetlr, 
that this decision is the decision of a single Judge which he 
alleges has not been followed ; secondly, on the ground that tlie 
Calcutta High Court in the case of Raghtmundtm Misser ?, 
Rally But Misser (2) have ruled otberwuse. There is no 
authority for the allegation that the ruling of this Court in 
I. L. E., 13 All., 211, has not been followed ; the presumption is 
the other way. It is undoubtedly a matter to be regretted that 
different view’s sliould be taken on this point by different High 
Courts, but the question w’e liave to decide is wdiether an appliea'* 
tion put in under section 294 of the Code of Civil Procedure is 
or is not an application in accordaneo with law to the proper 
Court to take some step in aid of execution of the decree. With 
the utmost respect for the learned Judges wJjo luave lioM other- 
wise, we fail to see how^ such an application can be held to lie 
outside the wmrds wm have just quoted. The fact that a decrec- 
lioldor is j>xcpared to bid for ])ropGrty and is anxious to piir- 
chaso is, iu iho absence of a fraud wuuch cannoi; be presTjmed, 
distinctiy an act w’hich inodiiies tlm conditions of the sale to 
the obvious benefit both of the decroe-Iiohler and the judgment- 
debtor, and brings the decree wufuin nearer distance of com- 
plete execution and satisfaction. In many cases it does make 
tlie difference bet^yeeu complete satisfaction and partial satis- 
faction. There are indeed three steps. There is the step of 
the applioation which the decree-holder makes ; there is the step 
taken by the Court of granting permivssion, md t])ero is the 
(1) (1890) I. L. R.,,^13 AiL, 211, (2) (189G) T. L. U., 23 Calc., 600. 
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furtlier step whicli the decree-holder again takes of availing him- 
self of such permission by bidding at the sale. 

The application before us was an application in accordance 
with law to the proper Court to take the step of granting permis- 
sion^ whi di step, in ordinary circamstanoes, would be a distinct 
step taken forwai’d in aid of essoution of the decree. For these 
reasons we give our approval, and adhere to the view which has 
hitherto been the view of this Court. We dismiss the appeal 
with costs. 

Appeal dismissed. 


Before M}\ Justice Knono, Acting C. J., and Mr, Justice Blair, 
FAHALWAN SINGH akd others (Jubomen-t^debtoes) y. NARAIN 
DAS (Decree-holbeb),* 

JSxecntion of decree—CMl Procedure Code, section iZO— Decree for pai/ment 
of inooejj—HypoiTieca.tion decree—Oonstruction of document. 

A daci-oo was passed on tho 5th March 188i, based on a compromise 
between the parties. The decree was for the payment of certain sums of money 
by instalments, and further went on to declare that “ The property in the bond 
“ 1 ‘omains hypothcoa*cd as before. Tho defendants have no power to transfer 
“ it. K any other person brings to sale the hypothecated property in saiis- 
“faefion of tho dobi, duo by the defendants, the plaintiff shaU have power to 
“ tako out evocution of tho d*eroo without waiting for tho instalments, and to 
« cause the Iiypothco-itcd property to bo sold by auction.” Pleld, that this was 
not a Simple decree for the piymeut of money such as would come within the 
purview of section 230 of tho Code of Civil Procedure. JanTci Prasad v. 
Daldeo Narani (1) distinguished. Oliundra Nath Dey v Parroda Shoondury 
Ghose (3) and Dal Pelt ary Singh v. Balilur Rahman (3) referred to. 

Tiie respondents in this appeal held a decree against the appel- 
lants, dated the 5tii March, 1884. The decree had been passed 
on a compromise, and was, in the first instance, a decree for the 
payment of certain sums of money by instalments ; but it further 
contained a provision, quoted verbatim in the judgment of the 
Court, as to the maintenance of a lien on certain property and a 
power to tiio decree-holder to sell the hypothecated property by 
auction. On the 6th December 1896, an application for execn- 
tion was made, which proved infructuous, and was strach off on 


^mrsb Appeil Ho. 83 of 1900, from a decree of Fandif xr • 

Snbordiuaie/udge of Parrakhabad, dated tho 20th January lOOo!^ ^ Jfaram. 

(I) ( 18 ?e) ^•I”»|-> 3 AI1 g) (1805) I. L-E., 32 Calc., 813 . 

(35 (1898) I. L. E., 26 Calc., 166. 
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the 1st April 1897. Tliepreserit application for execution was 
made on the 30th November 1899, and was resisted on the ground 
that execution of the decree was birred by limitation; regard being 
had to section 230 of the Code of Civil Pro^'ednre. The lower 
Court disallowed the objection and ordered execution to piooeed. 
The judgment-debtors appealed to the High Courts 
Munshi Gobind Prasad for the appellants. 

Babu Bital Pmsad for the rebpondeni 
KnoX; Acting C, J.; and BlaiR; J.— The sole qiiostion 
which we have to consider is whether the decre®; which was 
under execution in the Court belo’w, is a simple money decree, 
or whether provibion is made in it for something more. The 
appellant relies upon a Full Bench ruling of this Court, Janhi 
Prasad v. Baldeo Narain (1); and contends that it is a simple 
money decree and no more. The circumtances under which the 
decree was obtained in Janli Prasad v. Baldeo Narain (1) and 
others and the case before us aie very similar. In both eases the 
plaintiff had sued for a deoioe for sale. In both cases the dis- 
pute between them terminated in a compromise. In th’S case 
it wab agreed that the plaintiff should realize his debt from his 
debtors by payment of a special sum within a special period and 
of the remainder by instalments. It further provided that if, 
after the payment of the first sum within the specified period, 
two successive instalments should remain in default, the plain- 
tiff would be entitled to take out execution of tho decree in a 
lump sum. After this follow the words which have given rise 
to this dispute and which we therefore quote here verhafiM — * 
^^The property hypothecated in the bond remains hypothecated 
as before. The defendants have no power to transfer it. If any 
other person brings to sale the hypothecated property in satis- 
“faction of the debt due by the defendants the plaintifif shall have 
powder to take out execution of the decree without waiting for the 
instalments, and to cause the hypothecated property to be sold by 
auction/^ If this decree be compared with the decree which was 
befoie this Court in Janhi Prasad v, Baldeo Narain (1), it will 
be found that the terms hardly differ, and do not differ in any 
material point, beyond this, perhaps, that the decree before us is 
(1) (1876) I L. E , 3 All , 216. 
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a little more positive in granting the right to enforce exeontion by 
sale. There is boweverj this very important difference between the 
present case and the ease of JanL% Prasad v. Baldeo l^a^mn 
that while m the latter the terms of coinjiromise wexe not 
embodied in the decree, and all that the decree did was io refer 
back to it and provide for payment by instalments only, in the 
present case the terms of compromise have been incorporated into 
the decree and made part and parcel of it. In Janh% Prasad v. 
Baldeo Marain (1) the learned Judges hcM themselves con&trained 
by the terms of the decree and refused to look at what they con- 
sidered might well have been the intention of the parties. In 
the present case we are under no such constraint. The terms of 
the decree before us undoubtedly go beyond the terms of an 
ordinary simple money decree and provide for sale under certain 
contingencies. It is true that the decree differs from <a decree 
formally drawn up under section 88 of the Transfer of Property 
A.ct. But w^e are satisfied that it was the intention of the parties 
■and of the Court that if defriili; was made in payment of instal- 
ments, or if any other contingency mentioned in the decree arise, 
the decx'oe-holder should be entitled to proceed to sell upon the 
decree as it stands. Eeference was made to the case of GJmndra 
Math Bey v. Burroda Shoondury Oliose (2). That case has 
been distinguished in Lai Behary !b%ngh v. IIahib%ir Rahman 
(3). We do n st agree with the Court below in the view it took 
of the Allahabad case cited befoie it. We are, however, of 
opinion that m spite of this the Court below came to a right 
conclusion. 

We dismiss the appeal with costs. 

^ Afpeal dismissed, 

(1) (1876) I L B , 3 All , 216. (2) (1895) I L. E., 22 Calc., 813. 

(3) (1808) LL B., 26 Calc., 166. 
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Before Mr^ Justice BanerJ% and 3fi' Justice Aihman. 

BADRI DAS (Decbee-uoideb) «?. IInAYAT KHAN axd axotueb 
(Opposite PAETiPs)"^ 

Act uJo. JI"'o/18S2 (Transfer of B ro-^eriy ActJ, Section 90 — Bvecution of 
decree — JDccree for sale on a rnoi tyaye — iJortyaged 'property sold tn 
exeeut'hon of a decree held hy a d-ijfcr cut mortgagee — Section 90 not 
applicable . 

In oidei to za'ilvC tlio remedy provided by section 90 of tlie Transfer of 
Propel fcy Act available, il i5 coeessiiy that the niort^-iged piopeity should luvo 
boon sold in exccuciou of the decieo hold by the jioison applying for a further 
decree uudei section 90- SecAon 90 does not apply where the inoitgaged 
property has been sold under a deciee held by some othei poison. MuJiammad 
Alclar V. Munsl&i Bam (1) followed. 

Tee facts of this ease sufficiently appear from the juclgmens 
of the Court. 


Pandit lloti Lai N'chru (for whom Pandit Mohan Lai 
NeJirn) for the appellant. 


Pandit Simdar Lai for the respondents. 

-BAbTERJi and AiIvMA^i, JJ. — 'Tiiis appeal arises out of an 
application for a decree under seciion 90 of the Transfer of Pro- 
perty Act; which has been refused by the Court below. The 
appellant obtained a decree under section 8S of the Transfer of 
Property Act for the sale of certain bouses and zamindari pro- 
perty. lie has caused the lioiises to bo soil by auction, but not 
the zamindari property. He alleges that the zamindari property 
has been sold in execution of a decree obtained by anollier mort- 
gagee upon a prior mortgage^ and on this ground ho asks fora 
decree under seedion 90. This case, in our opinion^ is fully 
governed by the ruling of this Co irt hi Muhammad AkhaT -y. 
Munslii Ram (I). As wms pointed out in that easo; a coadition 
precedent to an application nnuor section DO is that the mortgaged 
property has been sold; that the proce-'^ls of tiie sale are insijffi- 
cjcnt to discharge the mortgage and that there is a balance due to 
the mortgagee. Hero the mortgigcd property, by vrhich we must 
anderstand the whole of the mortgaged jiropeidy, has not been 
sold at the instanee of the decree-holder, and therefore he is not 
entitled to obtain a decree un-'ler seolion 90. It is not enough 


ISOSfiom a decree of Tvunwar Jwrla Prasad,, 
ftf ^ ^ dtted the 4o1i Febniavy 189S, con firm lug- a docreeh 

crlMunsbi ixangti Prasad, Mnnsif of Bulandsbahr, dated the mh June 1897, ’ 

(1) Weekly Eotes, 1899, p. 208, 
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that a prior mortgage-? has cans<^‘>l tlio ^aoiindari property to bo 
sold bj 0: actio ii. That a sale has taken piaeo :s npi).'renily 
dae to tlie fault of the appJiaul lui'''-^e]f. If he a party to 
tlie suit ill wliicli the prior m^'a’r^ngeo ohraiiiod his decreo, he onglit 
to Iiave rod..Oi'iod rl^e ])rkr m-)rhy‘ur‘ so as to make the mort- 
gaged properly avnlakhls? f)r t;ie ioak/iition of t-lm amount of hi'- 
own nicjrgage* If, on ihe (h* er :::r.d'^ hv was not mule a party 
to tlie prioi’ morlgag;oG*s suit, it is sdk n])-n io him to redeem that 
liiortgagCj and having doi e sc, lie vcuhl l)o entitled to bring tlje 
zamindari property to s de for the reakzrition of Iiis owr?. money. 
In any casCj as the appellarit has not caused th.e vehole of the pro- 
perty mortgaged to him to bo soidf, he cannot apply for a <iem‘ee 
under section 90 of the Tnn^for of Pr?p{*rtv /Vet This appeal 
must fail and is dhuiissel v/it!: cosN 

Appeal disQuissed* 


Before Jfr. -Tastice ICio'i, Aotiijl Chief Ju'stice^ and 2£r, Jusf'iec 

Blair, 

HAFI2; ABDUL lUHiM KTIAX .(Appi.icant) t*. P.UA KARI ItAJ blXGII 

(OPPOSITU PAEPY ) ^ 

. Scheduled Dm li'n, is Act XIP^ of se.elio.h xt-^^llnXe 17 of the 

KumaWii Bulas, 18,}-i--Oor/c of Qic‘d Btocediircs ^eotio-is 50^;, Jhyht 

Appeal aijfiinst order under soeliot Tj\)2^0n<ler of noia'-nl wlcre 
deemon of first Goiu t loas ’.loL eo f led /.? pi '-li.iyi.narf/ pjin/, 

WUojo the Doyiity ol' Cil slcci’ka ^ suit; 

barml by Umitatioii, but at the sunc tuao iisu c‘\jug to •?. <1 huito (Lcision on 
cacli of the othci* issues, aid tiiu Oommissiouet lu ’ipporih si‘fctm> aside the 
fading as to iMuiauded the ensj nndoi' scoviou 5G2 of the Code of 

Civil Piocodurc 

Held that under Goveinincnt Xo ti deaf ion Xo ,, ' p ^ dated 27tli Juno, 

1891, Rule 17, an uxfpeal lic-s fioin Lsiich an oidoi ol lomirnl^ SaufU lluzhar 
Ko^setn y. 31uiA'amat Bod ha B-ihi (1) ivCeiicd to 

Meld further that tlie suit betiYOcn the xvatios not; having l>een conhned by 
the Dexnity Gemniissionei to the xnehiniuaiy xJolut, h ^va& uot, nndoi seclious 
5G2', 504 of the Code of Giyii IVoccduie, open to the Coniinissionoi to make an 
order undei section 5h2 

itiE idots appOcir riurhciciuly from the judgment of the 
Court. 
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^ Miscellaneous Refeieucc 2^o* 302 of 1890. 

(i) (1804} L L. R., 17 AIL, 132. 
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Pandit 8%ndaT Lalj for the applicant. 

The Government Advocate (Mr. E. Chamber) as amicus 
cufim. 

KnoX; Acting C. J., and Blaie^ J.— The Gover iment on 
the application of Hafiz Abdnl Kahim Khan, a pn'ty to the suit 
— Raja Eari Raj Si,ngh v. Haji^ Ahdid Ealmii Khim-^^hns 
referred to this Court for report and opinion an order passed by 
the Commissioner of Knmauii on the 26th October^ lS97j on the 
ground that it seem'- open to objection. Tiie objection is thus 
stated: — ^^The judgment of the Commissioner, dated the 25th 
October, 1897, after deciding various points in the plaintiff^ 
“ favour, remanded the case under section 562 of the Code of Civil 
Procedure.” The Government advised that this is a most 
material irregularity.” Upon the reference coming up for hearing 
it was brought to our notice that Raja Hari Raj Singh, the opposite 
party, had long been dead and that no one had been sob^ititoted on 
the record of the case. Under these circumstances we directed the 
Registrar to ascertain from the Government whether they still 
require any report and opinion. As ‘the Government still requires 
a report and opinion, we have no alternative but to furnish it : 
no doubt the legal advisers of the Government will certify to the 
Government how far our opinion and report under these circum- 
stances can form the basis of any effective order. With that we are 
not concerned and we express no opinion. We have heard the 
counsel for Hafiz Abdul Rahim iChan ; we have heard the learned 
Government Advocate who has kindly appeared as amicus cuvics 
in the case. The suit between the parties is de^cribed in tlie Court 
of first instance as a suit for cancellation of sq much of a sale- 
deed as injuriously affected the plaintiff and for posse^^on over 
one acre of land. In the Deputy Commissio^er^s judgment the 
pleadings are set out, and five issues are framed. One of those 
issues, namely, the third, raises the issue of law as to wdietlier the 
suit was or was not time-barred. The decision of the Deputy 
Commis'^ioner was to the effect that the suit ^v:is timc-barrod. 
The remaining issues in this case were, however, considered, and a 
definite decision pronounced upon each one of them. In appeal the 
learned Commissioner dealt with the case in what was certainly a 
rather extraordinary way* He called for further ili%rmation, and 
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hioiself inspected the area in dispute. After this he remanded the 
ease under section 562 of the Code of Civil Procedure; evidently 
setting aside the judgment of the lower Court upon the prelimi- 
nary point as to whether the suit was or was not time-barred. It 
is from this order under section 562 of the Code of Civil Proce- 
dure that the pre-^ent reference is made. Two questions arise for 
decision. The first as to whether it was the intention of the Gov- 
ernment in the rules made by them in exercise of the provisions 
of section 6; Scheduled Districts Act; that an appeal should lie 
from an order of this description. Government Notification 
No. Y j | ^ June; 1894; Rule 17, in its language is 

wide enough to include such an order as thi^. Any final decree 
which may seem open to objection may be referred, and we have 
the authority of the Privy Council in the case of Saiyid Muzhar 
Hossein v. Mussamat Bodha Bihi and another (1) for holding 
that a remand order comprising the decision of a Court upon a 
cardinal issue of the suit, that issue being one which goes to the 
foundation of the case and which can never, while the decision 
stands, be disputed again, is a final decree. The next question is 
whether the decision of the Deputy Commissioner was one only 
upon a preliminary point, or whether it decided the other matter^ 
in issue. After reading the decision we have no doubt left. The 
suit between the parties was not confined by the Deputy Commis- 
sioner to the preliminary point of law, judgment was given on nil 
the issues, and under these circumstances, looking to the language 
of section 662 and the imperative language of section 564, it was 
not open to the Commissioner to make the order he did under 
section 562 of the Code of Civil Procedure. Our opinion is that 
that orTler was a bad one, and under ox*dinary circumstances 
should have been set aside. If we had been dealing with the 
case as an appeal before us, it would have been so set aside, and 
the case would have been returned for disposal by the Court 
corresponding to that of the Commissioner for disposal according 
to law. 

Appeal decreed, 

(I) (1894) I. L. E., 17 All, in. 
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Si'foi f M Tushc! 3in.ntt and 2Ir. Justice Jlfnderson 
Him RAM (DiJLTOiM) BlbHNATH SINGH (Pi«Kcrrr).» 
S%mh, laie-LiMitj if mub, , of joi ,l fa, nil,] thou,,,, not made a parf„ 
io ■•/le Paso rj ’ ih nee, mcaiu ^ of 

Whole ukcu i,„ni,I,cUox Ui. sil ol ‘>F o.ficrt piopoity of i f 
and, in the o%ont 01 thr imonnl ot thedicioeno„ bcin,. ilieuby satisfied for 
the leilizatiou of (hihilmo. fn „ tin, diioidmi? pusoiully Meld tllf 
junioi ineinhei of Un loint i in ily. nho n is h file Joi !us sluiooi the debt ned 
on,bntwhonasuo(n,i.d. iputytolhi nul, could not succe ssf„lly th * 
the deciee bc.ur a peiso.nl om in u<a.d to Un unntisiud bihnce. bo wis not 
liable in itgaid to such uiis t.slud b il mu Be,n Mad bo i ^ . 

and Whciwam asad v Ktflhf (i) ulLiiitl to 

The facts appear suificicutly from the jndgmeut of t!.e Comfc. 
Babu Jogmdro NaLk Chauflhrt, (for whom Babn 8nhm 
Chandra MuLerjo) for tho appellant, ^ 

Mnnshi Jwala Prasad (for ^thom xMnnshi Kahmh Prasad) 
for the respondout. ^ 

Bitekitt and Hendleson, JJ._In thi. case the plaintiff- 
respondent before ns, soaght to have ic declared that he was 
entiBed to a one-fourth aiarc ol the ancestral property of the 
family, ^and farther to have it declared that his one-fourth share 
in certain property which had been attached and advertised for 
sale was not liable to be 'old. 

It appears that in 1885 a decree wms obtained by the defen 
dant-respondeut upon a bond by which two houses of the joint 

liSr! f was executed by the 

idaintiffs tati.erand uncle and other younger member^ of the 

family, not imluclmg the plaintiff, who was very jounce at the 

ime to secure a debt which had beou incurred mauv years before 

at 4“e g^'‘Uidf.uher, and a small .sum advanced 

at , ie .mo o. i.|,„ oxcouhon of tlic bond. In suit n-m, th, 

»Aei, ,01 J.S, (or i,rin.,i|nl a„il ;,i(ore,i ao,, ,, , 

wTs.':'* f 

J *'™ Imiiseo bvpollinoatal, ood , 1 ,„, j,, n, 

'“'"K -.ffioiont.o oakT 


* Second Appeal Xo. 230 ( 


MgeT Esq, District 

Nilmadbab Boy, Subordinate Judge of Benare; dated ^uguTlsg?®"’"’* 


(1) (1S90) I. L. a„ 12 All, 99. 


C2) (189S) 1. L. R, 17' All, 537. 
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amoni)t of iho decree^ flic bn, lance should be realized from the 
deiendcini s ]‘orso;u'ii]}’. 

Tee tw'o houses v, c-ro -old. and., u.ffer tiio appiic ition of ihe sale 
proceeds iovv’aids ])aymeut of il'o decroo, liioie j-eLiaiued a consider- 
able bfibuicG. To roc over thn: balance ceriain pro])erty of the joint 
fano.ily iins beoii alLiolicd. Tiic plainiili dejected to the attach- 
ment, but his objecllon liaving been djs^d.iov'edj lie filed the present 
suit (daiining that Iris one-fourih s'larc in the proper(.y alcncliod was 
not liable to be sold. TJie lower appellate Court lias found ihat 
the origina] debt was contracted for the benefit of tne fannly^ and 
not for immoral piirposeSj and that according to Hindu law the 
plaintiff was under a ])ioiis o'bligation to pay the •-arne. Having 
so found 5 the learned DistrUi Judge, after icforring to the case of 
Bern Madho v. Batdeo Pevtak ( 1 ) in his judgment, goes on to 
say : — if; therefore, 1 had io decide this matter upon principles 
of Hindu common law, I should dismiss this appeal without hesi- 
tatiom In perusing the terms of the decree under seclion 90 (of 
the Transfer of Property Act), ho^YCver; I notice that the relief 
^Cgranced in tl)C overit of nou-roalizarion by sale of the hypothe- 
“ catod projKa-iy specific^Jiy wouled a-^ again'*!- ilie tlien 

exisling defendanus. it pcriectly true that by reference to the 
plaint and iiio bu^guigc of ^ect:()u 90 there does not appear to be 
‘'Csufiu ieiil iva-on foj llie bniiuiliou of' tiio decree to a purely per- 
sonal iclief agaiiisi the dc-foiidants ; and .agiiu he says : — This 
ense i- limited to tho enfoniemont of a specific decree iigainsi the 
defondaidS; and I am compel fed to hold thai iiiidei its civplicit 
w'ording it cannot be enforced against them In our opinion 
the District Judge in bi ?5 intorpretation of the effect of tx ^'^arsonal 
dc^irce is wrong. Tne decree, so ia,r as it provides for the reco- 
very of Ibe balance after the ^;ilc of the jiroport-y hypothceaied, ia 
a personal decrGic as dislingnislied from a decree wdiioh directs 
that tlie amount decreed is to be realized by the sale of specific 
properly. Undrr siu.h a decree any property of the judgment- 
dobtor-j may be atta^-'ljed and sold. 

The iow’-er appoiiatc Court rightly held^ as a matter of law, 
that to be liable for the original debt it was not necessary that 
the plaintiff* should liiive been a party to the suit in which the 
(1) (18D0) I. L. XL, 12 AIL, 99. 
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decree was made ; but taking an erroneous view of the effect of the 
personal decivoj it held fir I* toe pleintiff^s oiie-foiirtli share was 
1101 liable to be jittiudied and sold. Having regard to the finding, 
htowever, ihai the original debt was not contracted for immoral 
purposes; and to the fact ikd* the decree for the balance due after 
the sale of fhe hypoihecaled property; though a personal dccreC; 
might have been enfta’ced agaiubt other property of the joint 
family belonging to the judgment-debtor^; we ibiuk that the 
plaintitf^s oue'-fourlh share in the property attached is liable; with 
the shares of the oilier members of the joint family; to be sold in 
execution of the decree. 

Another question was raised in the lower appellate Court 
based upoa the decision in the case of Bhawa^ii Pmsacl v. 
Kail'll (1). That case has no application to the circumstances of 
the present case. It wab not alleged that plaintiff in tli# original 
suit upon his bond had any notice of the existence or Interest of 
the plaintiff who, at the time when ihe suit was instituted; could 
not have beau more tluui one or two ye^trs old. 

"We set aside the decree or UiC lower appellate Court and 
rebtore that of the Court of firsl instance. The appellani before 
us will have his costs in all Courts. 

Ajppeal decreed. 


Before Mr. JmHce BtirMti and Mr, Justice Menderson, 

THE MUIE MILLS COMPANY, LIMITED, Oii’ CAWNPOEE (OpBosirn 
Pab2y) T. H. CONDON ahd A. LIJTTEEWOETH (Arri-iOANr^s) * 

Act (Indian Com^ames Act), sections 29, 58, 92 — Ap^licaHon to 

comjpel registration of transfers of shares — Bisoretionarg jgower of 
Directors to refuse registration — Articles of Association — Interfere 
ence of the Courts^ <^. 

"Wliere tiic Dii'cctora oi a Company (tiiu Mitir Mills) rei'usod to register 
tile transfer of sliaros and relied ou Aruicle 2i of the Articles of Association 
which empowered tlie Directors to « decline to register any transfer of shares 
“ to any person of whom they ma-y for any reason disapprove 

(1). Meldf that it is not necessary under section 5S for the applicants feo 
join their vendors in thoir apifiicatlons, jiarte Fenneg (2) distinguished; 
Shinner v. Citg of London Marine insurance Qom^ang (8),* London Founder^ 

* Pirst Appeal from Order No. 88 of 1899, from an order ox J. Sanders, Esq., 
District Judge of Cawnpore, dated fche ISth July 1899. " 

(i) (1895) I. L. E., 17 AIL, 537. (2) (1872) L. E., 8^Gh., 446. 

(3) (1885) 14 Q. B. D., 882. 
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Assoeiation v. Clai'7ce (1); Paiae v. SntcMnson (2); Pa parte &ilhert (S): 

referred to« JB.!} par^e Sham (4) followed. 

(2) . Where it was found that there was a defect in the constifciition 
of the Board of Directors, which was not cured by the Articles of Association : 
Weld^ that the Court was not bound to dismiss the apxdication under section 
58 on the ground of its being pieuii^turo, there having been no refusal to regis- 
ter by a properly constituted Board, but might treat the defence set up as a 
refusal, and deal with the application on the merits 

(3) . Where it was found that the real objections entertiined by the 
Directors to the various transferees ivoie (3) their connection as employes of 
the Cawnpore Woollen Mills with McKobert (the Managing Director of the 
Cawnpore Woollen Mills} and the personal animosity existing between Johnson 
(the Managing Director of the Mnir Mills) and McRobeit, and (2) the desire 
of the Directors (of the Muir Mills) that Me Robert should not add to his vot- 
ing power ^at the meetings of the Company, and (3) that therefore the objec* 
tions were not personal to the applicants themselves. Held, that where the 
Articles of Association give a disci'otionary power to the Directors to refuse to 
register a transfer, and it appears that the Directors have bond jide considered 
the matter, the Courts will not compel them to d solose their reasons, but if 
they do disclose their reasons, or evidence is i>rodnced as to their reasons, the 
Courts will consider whether those re isons pioceedod on a right or wrong prin- 
ciple, Eeld further, applying the principles of English cases, that objections 

^ not personal to the transferees do not constitute legitimate reasons. Poole y 
M iddleion (5) ; In re Bell Bros. (0) ,• Ex parte Penney (7); Moffat v. Parqu- 
lar (8) ; Kaihhosro v. Coorla Spinning and TFeaving Co. (9) ; In re Ooalport 
China Co. (10), referred to. 

This and five other similar appeals arose out of six applica- 
tions under section 68 of the Indian Companies Act fo compel 
the registration of the applicants as members of a Company. 

The facts appear fully from the judgment of Henderson, J. 

Messrs. T. Oonla% and Arindell, for the appellant. 

3? audit Moti LuZ IZgHtu and Uabu OhctT^XTi 

for the respondents. 

Bstekitt, J.— In this case I have had an opportunity of 
perusing the judgment which is about to be delivered by my 

brother Henderson. I fully oonour in it, aud have but little to 
add. 


As to the preliminary points, in discussing which so much 
time was, I think unnecessarily, spent at the hearing of these 


(1) (1888) 20 Q B.D, 51C,. 

(2) (1808) L. E,3Ch.,3S8 

(3) (1802) I. L B., 10 Bom , 398. 

(4) (1877) 2 Q. 11,^.003. 

(5) (1861) 29 Beav. GIG, p. 650. 


(G) 7 Law Thaos Eeports, G89, 
(7) (1872) L. B., 8 Cli., 446. 

(8; (1877) L. E., 7 Ca. D., 591. 
(9) (18911 I. L. R., 10 Bom., 80. 
(10) (1895) L. E., 2 Ch.. 404. 


Thb 

MtriE MiitiiS 

CoMEAXT, 
LmiTBi), or 
Cawnposb 
!?. 

T. H. 
CONBOK 
AKB 

A. Buttes- 
WOETH. 



1900 

JHE 

Mvm Mims 

GornkTHYf 
IiIMlTEP, OE 
Cawneobb 

•D, 

T. H. 
COHBOK 
AND 

A. 

WOE^JH. 


412 THE INDIAN LAW REPOBTS, [VOL. XXII, 

appeals, I fail to see why they should have been raised at all by 
the applicants in the Court below (respondents here), where most 
of them were incidentally raised during the hearing of the appli- 
cations, Tiioigh the proceedings before the lower Coiiit were 
ill form apphcitions under section 53 of the Indian Companies 
Act, they were tried mo'^t elaborately as regular suits. Begular 
pleadings were filed on bot i sides and issues joined on them. 
By their pleadings the Muir Mills Company admitted that the 
respondents had formall} applied to have the share- regishred 
in their names, and that the Company had refused to allo'w regis- 
tration. The applicants in fact said that the Company had impro*’ 
perly refused to register the transfi r-. The Company, in reply, 
admitted the refusals, and justified their action by relying on 
Article 21 of their Articles of Association. It is difficuit to 
understand why on such pleadings the applicants should during 
the hearing below have endeavoured to prove that in «ome of the 
cases there had not been any refusal to register owing to a legal 
defect in the constitution of the Board by which the refusals in 
those eases purported to have been made. In those oases if the* 
contention of the applicants had been sustained they would have 
succeeded in showing that they had come into Court without any 
substantial cause of oction. But anyhow as to all these preli“ 
minary matters I think my learned brother has come to a right 
conclusion. 

On the merits it is abundantly clear that, tliough the appel- 
lant Company was not by law bound to disclose the reasons 
which actuated the Directors in declining to register the trans- 
fers which form the subject of tliese appeals, those reasons have 
been very fully disclosed, Tho question we have to r-^:^nsider 
is, whether those rea-ons are legitimate or are arbidary and 
unjustifiable. Tliose reasons succinctly j)ut are that the Directors 
of the Muir Mills Com]>any knew liio transferees, tiie applicants, 
to be empioy6s of Mr, Mollobert of the Woullen Aliils; that 
Mr. MoEobert had not long previously been a Director of the 
Muir Mills ; that he quarrelled with Mr. Johnson, the Manag- 
ing Director of the Muir Mills, saying ho di-itrusted the manage- 
ment’^ j that he had prosecuted one of the other Directors fora 
technical offenqe under the Companies Act, and refused to seek 
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re-election as a Director : and that the Directors of the iVInir Mills 
Company tlicrofore feared tliat t.Jiese transferees being Iiis employes 
WfHild support liini by their votes as shareholders at shareholders’ 
meetings of the Muir Mills Company, that they would be ^^ifi-- 
gioiis and cantankerous,’^ and would ‘'harass the maiiagernent’”^ 
tne meaning of wliieli phrase no doubt is that they would support 
Mr. McKobortV, views as to the advisability of making a change 
in the management. Tiiex’e was evidence given to ^^how that the 
Managing Director, Johnson, threatened to resign if McRobert 
had anything to do vrith the jraanagement, and that the Directors 
believed tiiat the loss of Johnson's services would be injurious to 
the interests of the Company. Shortly put, the Directors were 


apprehensive that any increase in McRobert’s voting power would 
assist him in enforcing his %''iews as to the management, and us the 
transferees were McRobert’s subordinates in another !Mili tho 
Muir Mill Directors refused to register the transfers to them. It 
should be mentioned here (1) that McRobert was, at the time 
wlicn these transfers were made, the largest shareholder in Hie 
Muir Mills Company: (2) that he did not, for the purpose of 
increasing his own voting power, transfer any of his own shares 
to his subordinaies as his nominees, but on the contrary assisted 
them in purchasing the shares in open market; (3) that the Cawn- 
pore ■Woollen Mills Company is in no way a rival in hushie^s to 
the Muir Mills Company which is a Cotton Mill ; and (4) that 
admittedly there is no personal objeotion to any of the transferees • 
they areacknowledgedtobcpeidect^ persons to become' 

members of the appellant Company, and to be unobjeetionablc in 
all respects except in that they are subordimiles of McEobert at 
the W<>olleri Mills. 

riia principles of In w applicable to a case of fin's land will be 
found most oxhunstivciy laid down by Mr. Justice Ciuity in fue 
case of In Te Bell Brothers, Ld., ex parte Hodgson (1), where 
that learned Judge cites as his auti.ority a large number of Reported 
c^ses, mofe. of which were referred to in the argument before us. 
In t lat case Arts. 18 and 34 of the Articles of Association of Bell 
Brothers, Ld., somewhat resembled Art. 2l of the Articles of Asso- 
ciation m the present case, but conferred on the Directors the 
(I) 7 Times Law Eeports, G89, 
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power of disapproving and rejecting intending sbareholders in 
stronger language than that used in Art. 21 of I he appellant 
company here. 

The learned Judge held that the right of transfer conferred on 
every shareholder was subject to the disci etioiiary power conferred 
on tie Directors by Arts. 18 and 34. So in the present case a 
right to transfer is assumed by Art* 19 to belong to every holder 
of shares in the Company, subject to the discretionary power given 
to the Directois by Art. 21 of declining to register any transfer 
of shares to any person of vhom they may for any reason dis- 
approve. 

As to the manner in which that discretionary power is to be 
exercised, the learned Judge says that it is of fiduciary nature 
^^and must be exercised in good faith, i. e*, legitimately, for the 
purpose for which it is conferred. It must not be exeicised cor* 
^^niptly or fraudulently or arbitrarily or capriciously or wantonly, 
may not be exercised foi a collateral purpose. In exercising 
it the Directors must act in good faith in the interests of the Gom- 
£{ pany^ and they must fairly consider the question of the transferee^ 
fitness at a Board Meeting.^^ Then as to the power of the Court 
to interfere with the Directors’^ decision, the judgment lays down 
that the Court will not review the Directors’ decision when they 
have in good faith rejected a transfer on the ground that the 
transferee is not a fit person to become a member of the Com- 
^^pany”; that the Court will not draw unfavourable inferences 
agajinst the Directors merely because the latter have declined to 
assign their reason lor disallowing the transfers, but that if the 
Directors do disclose their reasons, the Courf must consider the 
reasons assigned with a view to ascertain wliether they are lejgiti- 
^^mato or not, or iu oilier words, to ascerkun ^vhethoi' the Directors 
have proceeded on a right or a wrong principle.’’ Tlic judgmeut 
then states that the Court v/ili not overrule tlie Directors’ decision 
merely because the Court itself would not liavo come to the same 
conclusion, and tlien follows this most important passage : — But 
^^it they ’’ (-f, c., the reasons assigned by the Directors) are not 
‘legitimate, as for instance, if the Directors state that they rejected 
“the transfer because the tr«ansferor’s object wa^ to increase the 
“ voting power in respect of his shares by splitting them up among 
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his BomineeS; the Court would hold that the power had not been 
duly exercised. So also if the reason assigned is that the trans- 
feree’s name is Smith and is not BelL^’ 

Now in applying the above principles to these appeals^ T 
find in the voluminous evidence adduced on both sides that the 
reason^ and the only reason^ which actuated the Directors in dis- 
allowing the respondents^ transfers is because the latter were 
subordinates of McRobert, and the Directors believed that tliesc 
transferees would at shareholders^ meetings vote with McRobert 
in opposing the directorate^ and especially the Managing Director 
- Johnson ; that they would harass the managemenf\ Can such 
a reason be considered to be a legitimate reason for refusing to 
allow the respondents to become members of the Muir Mills 
Company. The Directors say their action was taken in good faith 
in the interests of the Company. They say that if McRobert 
was able to interfere in the management of the Mills the Manag- 
ing Director Johnson would resign, and that^ they say, would 
injure the Company. The Directors consider Johnson to be a 
good man of business, an opinion which Johnson also shares, but 
it is quite open to McRobert honestly to hold a different opin- 
ion, and from his saying that he distrusted the management/^ 
he apparently does not concur with the Directors. Even if 
McEobeit^s object in procuring shares for his subordinates was 
with their assistance to enforce his views on and so interfi re with 
the management, and even if he transferred some of his own 
shares to his nominees for that purpose, it is not intelligible how 
such action on his part should be considered to be injurious to the 
interests of the Muir Mills Company, though no doubt it would 
be i^npleasant to the existing Board of Directors. I can see no 
pretence for supposing that the acquisition by McRobert of an 
increased voting power could be injurious to the Company, in 
which he is the largest shareholder, but in which under Art. 65 of 
the Articles of Association his voting power is not commensurate 
with his holding* 

It seems to me that all through these cases the interests of 
the Muir Mills Company have been too much mixed up with the 
peisonal interests of the Directors* The Directors may well 
think that unless they continue on the Board the Company will 
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suffer. Other shareholders may legitimately onterauii a different 
opinion^ and may, like SFcE-oberi distrrot tlie manageiiient'^, 
and desire to make a change in the Board of Bireotors. Can 
thon that Board Jegitinmioly rofnse to p.\ss [iMribiors made to 
persons ^yho, the Board bedieve, vrill acl in corijiiiiciion y'ith a 
prominent shareholder who distra.-ts the managemerBh On the 
authority of the pas.-ages from the judgment ciicd above, I am of 
opinion that such a reason is not legitimate. It practioally 
amounts to this, that the Board will not admit any new sharehol- 
der who, they believe, will not support or will oppose their 
management. It is impossible, in inv opiuioii, to regard such an- 
exercise of the Direeto IS' fiduciary discretionary power as being 
other than one of the most arbitrary and unjustifiable nature, 
exercised for a collateral purpose, namely, to safeguard the Direc- 
tors’ personal interests against McRobert, and not in tlie interest 
of the Company as such. The transfers were refused, not in good 
faith in the interests of tlie Compariy, but to prevent McEobert 
having at bis disposal an increased voting powder which tlie Direc- 
tors apprehended he might use to hara<^s ’’ theix* mauagement. 
For that reason the Directors’ objections, though to that extent 
personal to the transferees, are not legitimate objections. The 
constitution of the Company is not such as W'Ould justify the 
Directors in excluding from meinbershij) all persons who, they 
feared, would oppose their management. 

For the above reasons I am of opinion that the District 
Judge was right in allowing the applications and in directing 
the registration of the shares purcliased by the applicants res- 
pondents, 

Therefore, in concurrence 'with my learned brother, I direct 
that these appeals be dismissed, 

Hetoehson, J. — These appeals have arisen out of six appli- 
cations which were made under section 68 of the Indian. Com- 
panies Act, to compel the registration of the applicants as members 
of the Muir Mills Company, Ld. There were five applicants 
claiming to be registered, but one of these, Butterworih, sought 
to have his name registered in respect of two sets of shares 
purchased by him at different times, and he r^ade a separate 
application ip respect of each set. In his first application hig 
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vendor^ Dr. Condonj joinocl. The other applicants were 
Scotty the dyeing master | W, Vickers, the accountant ; P. Scotty 
the weaving master ; and H. Thomson, the engineer of the Cawn- 
pore Woollen Mills, and none of them joined in their applica- 
tions the persons from whom they had purchased the shares in 
respect of which they sought to be registered. Butter worth was 
the Mill Manager of the Cawnpore Woollen Mills. One Mr. 
McRobert was then, and now is, the Managing Director of those 


Mills. 

The following particulars with regard to the purchases of 
the various shares and the refusal to register may here be con- 
veniently noted : — 

(1) . Butter worth purchased three shares from Dr.Condon, 
the transfer deed was dated the 3rd April 1897, and application 
for registration was made on the 20th April 1897. On the 23rd 
April 1897, the application was refused by the Directors, the 
Directors being Newcomen, Smith, and Arindell. 

(2) . James Scott purchased three shares from Mrs. Wilson ; 
payment being made on the 17th June and the deed of transfer, 
dated 23rd June, 1897. Application was made for registration of 
the transfer on the 16th July, 1897, and refused by the same 
Directors on the 11th August, 1897. 

(8). W. Vickers purchased five shares from one Gillespie, 
payment being made on the Slst August, 1897, and the transfer 
deed dated 14th September, 1897. Ai)plication was made for 
registration on the 14th September, 1897, and refused by the same 
Directors, on the 16th September, 1897. 

(4) , P. Scott purchased three shares from Gillespie, payment 
being^made on the Slst August, 1897, and the transfer deed dated 
the 1st November, 1897. Application was made for registration 
on the 2nd November, 1897, and refused by the Directors, Beer 
and Newcomen, on the 5th No'vember, 1897. 

(5) . H. Thompson purchased five shares from Gillespie, 
payment being made on the Slst August, 1897, and the deed of 
transfer dated 1st November, 1897, Application for registra- 
tion was made on the 16th November, 1897, and refused by the 
Directors^ Beer,36WComen, and Johnson, on the 18th November, 
1897. 
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(6). Butter worth purchased five shares froB3 Gillespie^ pay- 
meut being made on the 31&t August, 1897, and Ihe transfer deed 
dated J&t November, 1897. Application for registration was 
made on the 15i]i November, 1897, and refused on the 18th Nov- 
ember, 1897, by Beer, Newcomen, and Johnson. 

It should be mentioned that on the Sth January, 1898, Butter” 
worlh made a second applicaiioii for registraiioii of the two sets of 
shares purchased by him, and tliK application was refused by the 
Directors Beer, Newcomen, and Johnson on the 28th January, 
1898. 

In refusing to register the various transfers the Directors 
acted under Art. 21 of the Articles of Assooiation of the Company. 
That article is as follows : — The Directors may decline to regis*- 
tor any transfer of shares to any person of whom they may for 
any reason disapprove, or of any share upon which the Company 
has a lien ; and in refusing to register the transfers, except in 
the case of Biifterwoith, they gave no reasons for their refusal 
except that they did so under Art 21 of the Articles of Associa- 
tion. In Butterworth’s case certain correspondence took place on 
the subject. In that correspondence the reason first given was 
that the Directors acted under Art. 21 of the Articles of Assochu 
tion. In a letter of the 27 th May, 1897, to But ter worth, it was 
alleged that the reason for the Directors^ refusal to register was 
that they did not consider it would be in the interests of the Com- 
pany to register Butterworth as a member ; and in a letter of the 
2Sth May, 1 897, to Dr. Condon, in reply to a letter from him, 
they slated tliat they wore ^"taking every prooiinfion to avoid 
having any sharoliolders who arc, in their opinion, likely to 
prove ill-disposed towards the management of the Compan;^^, or 
of a litigious or cantankerous disposition/^ 

In the applications under section 68 of the Indian Companies 
Act, it was alleged, as the ground upon which such applications 
were based, that the Directors had acted arbitrarily and without 
sufficient cause, and in a wrongful exercise of their powers in re- 
fusing to register the differout applications for registration. The 
Company in answer to the several applications filed w'ritten state- 
ments, in which it contended that it was not necessary for the 
Directors in; refusing under Art. 21 of the Articles of Association 
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to register transfers of shares, to give any reasons, and alleged (hat 
the refusals to register had been made homd fide in the into’cst of 
the Company, after due consideration and tor reasons which wore 
legitimate and siifHcient. Upon this tiie following i“siio wa« 
framed, mz : — ■ Whether the Company had arbitrarily and without 
sufficient cause refu-od to registe}- the transfers. 

By consent all tiie applications w’cie heard together. 

Before proceeding to deal with the mam oonlcntionh raised m 
these appeals it will be well to dispose of ceitain f|iiestions winch 
were raised during tlie argument. The first question w.is as to 
tne competency of tlie applicants who had not joined their vendors 
in their applications to apply under section 68 of the Indian 
Companies i5ict. It was contended that they had no locus stands 
as they wei-e not, and could not bo, members of the Corapiiiiv 
until the transfers to them had been registered. Ex parte Fen.ncy 
(1) was relied upon as showing that the transferor, should make 
the application, or at all events join in it. In that ou'^-e the appli- 
cation was made by both transferor and intended transferee, but 
a referonoe to the Articles of Association of the Company con- 
eerned makes it clear that there could be no transfer witiiout tiie 
approval of the Directors. The articles provided that “no jierson 
“not already a shareholder shall be entitled to become the trims- 
“fereeof any share unless approved of by the Board.-’ In the 
cases before ns Art. 21 deals merely with the right of the Direc- 
tors to decline to register any transfer of shares already made, if 
they disapprove for any reason of the transferee. Tim tra.nsfer- 
were otherwise complete as between the transferors and the 
transferees, the purchase money had been paid, and the transfer 
deeds^in each case executed by both transferor and transferco. 
On a sale of shares the seller contracts to execute a valid transfer 
and to hand the same to the transferee. Bhiniier v. (JUy of 
London Marine Imwranca Co. (2). He does not contract that 
tlie Company will register the transter. London Foimders Asso- 
ciaoion v. Clarice (3). It is the duty of i,he transferee to got him- 
solt registered. Paine v. Hutchinson (4). Section 29 of the 
Indian Companies Act, which corresponds v&rhatim, with section 
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26 of the English Companies Act^ 1867^ assumes the right of the 
transferee to apply for registration and enables the transferor^ 
where the transferee fails to do so^ to apply to get the transfer 
registered. In ex parte Shaw (1) an application by the transferee 
alone under section 35 of the English Companies Act; 1862; was 
allowed on the ground that the transfer was complete. The 
reasoning in that case was accepted by Farraii; J.; in ex parte 
Q'ilhert (2), In my opinion ex parte Shaw is an authority for 
our holding that it is not necessary in the present cases for the 
transferors to join in the applications. 

No question was raised as to whether the summary procedure 
apparently intended by section 68 of the Indian Companies Act 
was the proper procedure here. It is sufficient to say that these 
applications have not been tried summarily. They have practi- 
cally in all respects been treated as if the parties had proceeded by 
suit. 

The second question; which it will be convenient to deal with 
before discussing the main grounds of appeal, turns upon the 
constitution of the Board of Directors which refused the appli- 
cations for registration made by James Scott, Vickers and 
P. Scoti. 

[His Lordship having pointed out in regard to the applica- 
tions of James Scott and Yickers that the proper forms had not 
been complied with in the appointment of Arindell and Smith to 
act for Cooper and Beer, and that, if the appointments of the 
two former were to be held valid, there would have been sk 
Directors instead of a maximum of four allowed by the Articles 
of Association, held that the defect was cured by Article 86 of the 
Articles of Association which ran as follows : — -r 

All acts done by any meeting of Directors ^ or by 

^'any person acting as a Director, shall be valid and effectual 
iiol-with'^tauding that it be afterw’ards discovered that there was 
“ some defect in their appointment or qualifications resj>ectively.^^ 

His Lordship then continued : — ] 

In the case of P. Scott the position is somewhat different. 
There the Board which rejected the application for registra- 
tion consisted of Beer and Newcomen; who w^re both qualified 
<1) (1877) 2 Q. B. p., 463. (2) (1S92) I. L. B., 10 Bom., 398. 
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Directors^ but they formed less lliau a quorum as roqairod hy Ari. 

67 of tlio Articles of Association Under thil article Iho num- 
ber of Dirci^tors to form a quo urn for ti o ir ui'^ai^tioa of biisine-s 
sliaJl be three, including the Managiiic Dpvctor, or six *h siib- 
stitute as may be acting lor hinid’ It ' u me that the a< (ion 

of a Board so eonstituted is not valid if ed by Art. S6^ and tliaf 
^ P. Scott i-. entitled now to siy tint ffeii action wa^ not binding 
upon Mm. What th(m is the icsiit? TIis applicatiou is in all 
respects the same as the other applic atmiis under section 5S of 
the Indian Com])anios Aft He ha« treated theii refusil as an 
nnproper refusal, and alleged that it wa made urbitranly and 
without sufficient cause, and the answer to ihc appln atiun by the 
Company, as in the other was tint ti c D icAoi'i had Ooiid 

jidfi after duo (onsidaation and for suiheient rei'aoii retusnl to 
register, and the matter lias been tried out on that basis. Either 
there has been no refusal in law and liis ])plieation, whivdi is 
based solely and entirely on the allegation that there has been an 
improper rcfiiKsal, is premature, or it may be taken that the 
defence set up on the appikation under section 58 of the Indian 
Companies Act is a refusal, the m dter dealt with on its 
merits J think it is open to us to adopt the latter couisa ratJier 
than dismps the application as prematiiie. This disposes oi the 
quebtioBs which lia^e been rai-ecl, other than tiie questions winch 
go to the merits of the application. 

I have already referred to the isHio raised by the lower 
Court. Evidence was adduced by both sides upon that issue. Of 
the applicants, Butterwortli w^as the only one who was examined 
on their behalf in support of the application^ under section 

68 of the Companies Act. They, however, called one Oave^who 
had been in the bcrvioe of the Muir Mills Company when the 
registrations had been refused, but who had since left, Beer, one 
of the Directors already mentioned of ilio Company, and Dx% 
Condon. Butterworth admitted that the first 3 shares purchased 
by him were offered to him by McRobcrt, the Manager of 
the Cawmpore Woollen Mills, that lie did not inquire if he had 
money to pay for shares y that his account with the mills was at 
debit j thM he «|sked McBobert for permi'^bion to further ovef- 
draW| and that permission was given ; that McRobert directed 
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tlie iioeountaut to make out a < liec^ue for the s-hares on the 
Mussoorie Bank in favour of Dr. Condon to pay for tlie share-. ; 
that he (Butterworth) eventnall} paid baok the purchase money 
by instalments, and that hi-, debit was still from Ks 2,000 to 
Bs. 3,000; that most probably McEobert wrote for the shares 
and sent them to lum ; that hen the transfer deed came 
MoBobert sent it back tor alterations to Dr, Condon ; that on 
receipt of the letter intimating that the Directors declined to 
register he consulted McEobert, wlio advised him in his corres- 
pondence with regard to the refusal. As to the second lot of 5 
shares he admitted that they had been paid for on the Slst 
August, 1897 ; that MoBobert had caused his account to be 
debited with Bs. 1,300, the price ; that he could not say why two 
months had elapsed between the date of his being so debited and 
the date of the transfer deed : that he had nothing to do with the 
seller ; that he was not sure whether McEobert or he himself had 
applied for registration ; that it was possible that the scrip 
remained with McEobert up to the time of the application to the 
Court. He then went on to say that he could not swear that the 
Directors had not bond fide considered bis application for registra- 
tion. He also said that he knew that McBobert’s relations with 
the Company (The Muir Mills Co.) were not amicable. 

Cave who had left the Company’s service because he had been 
superseded by another employ^, stated that the refusal to register 
the transfer to Butter worth was because he was employed in the 
Woollen Mills. The reasons he said were contained in the letter 
of the 28th May, 1897, to Dr. Condon, to which reference has been 
made. It was thought that a gentleman in the Oawnpore Woollen 
Mills might be influenced by McEobert to the detriment of the 
Company. Cave had been present at the meetings at which the 
different applications had been considered, and he referred to the 
minutes of such meetings which showed that all the applications 
had been considered, and in some instances remitted to subsequent 
meetings for further consideration, “ I certainly swear,” he said, 
** that the Directors gave bond fide conoideration to the question of 
regi^ralion,” and again “ whether they acted in an arbitrary 
manner ^ a matter ot opinion. I think they had ^ome grounds 
:fM what they did. In my opinion they did not act in an 
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arbitrafy manner.’^ Cave was apparently called with a view to 
proving that the refuEial to register the transfers was solely on 
account of Johnson, the Managing Director, and at his instance. 
This I think he failed to do. E Kiamined on this point by the 
counsel for the applicants, ho said : « I am not aware that Johnson 
imd any voice in the refusal to register ButterworthV and the 
other shares/^ 

Beer who was present at the meetings of Directors which 
lefused to regi4er the transfers to P. Scott, Thompson, and Butter- 
worth, was examined as to the reasons whicli guided the Direc- 
tors in their refusals. Prom his evidence it is clear that the 
reason was the fear that the transferees being employes of the 
Mills of which McRobert was Manager, ^ould be under his 
influence, and -would vote just as he wished them to. He stated 
that while McRobert had been a Director of the Muir Mills, 
there had been various stormy meetings, aud he had evinced hos- 
tility on more occasions than one to Johnson, the Managing 
Director, who had threatened to resign, and start a mill of his own. 
He said that he believed that McRobert was at the bofton of the 
transfers ; that he would use the transferees for his own ends, .and 
that they would do what he told them ; that he (Beer) had been a 
Director of the Cawnpore 'Woollen Mills, wher^ there was always 
a preponderance of votes amongst tl e staff of th it Mill, and he 
wanted to prevent a similar preponderance of votes on MoRobort’s 
part m the Muir Mills. considered,” he said, “if Mc- 
Kotot gained that preponderance. Joh, sou (the Managing Direc- 
‘‘tor) would sever his connection with tl^e Mnir Mills, and it was 
“ thus that I considered it was not to the interest of the Company 
« registered. I considered that McRobert 

«!I « that preponderance * * *l don’t think 

McRobert would hesitate to harass the management in order to 

gam hiB pomt. I considered harassment to the management 

would haifiu tho Cojupany/’ 

ftaapphoantsis Ml H. .peaks of a oonaerealion 

With Jonnsou, which is denied by the latter. 

How altho^i Bufferworth was tl c only one of the applicants 
b > gave evji eace m support of their case, the counsel for the 
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Oom]')?ny called the oilieis a|jpareiitly with a view to show that 
in purcha-iin;' Iheir re-] e ij\e bh iros tliey were acting on the biig- 
ge'^tlon of and thfotnj;’* 3 .h Iioherh Xoiie of them had previously 
pnroha^-nl share- ’hfdK ^^)mp‘nlY5 one ox- 

(option ull worn ji ho limo inilcht(‘(l to the Cawuporo Wr>ollen 
MiiK, hnl v'oiv a!] »vval to fmihor o\i‘rdraw tlieir a ejonnts to 
meet the pnrch* -e im n , and < !iarg(‘d on the over-drufK 

In each ca«-e the bh rt-» were otrered to the purohascr by Mc- 
Robert, w<‘ro poivlsa^ul by him^ mid paid for through him. 
Except in the (‘a-^e o/ Vdek^r’s^ application for registration was 
made by Mclioberi^ who wxiS advibiog tlmnn throughout Each 
of them stated tliat he va^ not prepared to say that tlie Diri^ctors 
did not fairly uivl properly coiibider the matter of tiieir filooss lo 
become member of the Companyj but Thompson went so tar as 
to say tliat vchiie he bedieved the} had not fairly and properly 
cojibiderod his rppihaif ion, heva- not prepared to snear it. In 
the case of Thomp^oi hi^ shtMVb were piirehased during his absence 
in England for 1 im by ^fcllobeit, who without eonsiiltiag him, 
had caused his iceount to be debited vrith the purchase money, 
Vickers in his esideiue ‘-tated that he knew that there was groat 
antagonism bctw'eon Jolinson and Mcllobort, and that before he 
bought In'- share'- he was aw.a*e (»f tlicir hatred. 

These matter- whic'h I have just mentioned, or most of them, 
only c<ame to light io the course of this litigation, and therefore 
cannot be '-aid to iiiaucnccd the Directors in their refusal to 
register ilic transfers To my mind, however, they sliow almo'-t 
oonclubively that Mcltrbert %vas taking muoh more than an im- 
personal interest in getting hi'- omployCM to purcha^-c shares in the 
Muir Mills 0>ni])any. Wliat hi - real object was there Ls nofliing 
to :diow, though it may be ihai tlio view '-aid to Jiavo been taken 
by the Directors as to lii- oiijoct w-as ciirrc'it. It may be noted 
hero that Deer was nuablo to r>peoify, except in the vaguo-t terms, 
in wdiat W'jiy nlcllobort hicoly lo bo able to harass rJio manage- 
moul oi tne Omnpany, II admitted tliat at the time he was the 
large^-t biiarciioldor iu iiio Ouiiipany, and it is ti> bo prc'^umed 
therefore tliat lie wmrJd be liio la^t per ou to do anything which 
woiilo oe likely to injure the niiorest' of the shilrGliolders, He 
had been a Director of the Company, but iu February^ 1897, ha 
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ceased to bo a Director, and ibongli lie waspropu^cd and soconderl 
for ro-electioii as a Director ai tlie Anmrd Goiord o f 

sliarelioklor'"! on tbe 27tli Debrnarv, ISO? liedodis^ol lo ^nbnni 
him-clf for re--ole 3 fion. It Is difficult to ‘^oc Lo\% a^- ‘■*n orliiu^ry 
Pliareholder, be could have ijiterferod wiili n- bar ^‘•sed ilie inan-<>^- 
nieiif mid lie could not Ivive Mibinitd^d luiosclf ^n,ain tbr elcGiou 
as a Direclor until ilie next Annual GmicnG AFoctiiuj, ilavis g 

regard lo the Constitution and \drws of fljc Ijo jrd, ujd tesupor-. 

ary Eoird, it wa:* not likely Ihal had a casual xa^suicy occarred 
on the Board, lie vrould have b(Gn a&kcd to join (he Board in 
the meantime. 

In his cross-examination Boer referred to o prose uiioc wlncli 
had been in^tiintod again t him as a Di’f ^or of tl e Gonqnny 
under set tiuu 50 of the Indian Go lu pa lies Act, 18S2, (1 heing 
dune appa,rcntlT with a view io show bow^ in cue re pc *t 
Aldlobert had harassed the inaiuigemcnt. The prosemiiion 
instiinted under the following circu;n4anee'‘' After an Extra- 
ordinary Ge^mral Meering of the shareh )1d ns win *h look idate 
in Rlarelp 1897, it appears AIcTlobert asked tn see the register 
of sharelioldors, and wum fold by Beer, wdui the Cluiiunan 
of the Meotm^g, tliat he could not be a]lo\'^ed see it then, is it 
wuu required at oik e at an adioi rued me^h'ue of He D're^dors, 
but tliat 1 0 could see tlie next dav. IL Rnhort thereupon loft 
tlu‘ Bieeting, but in the eour'-c of kali* ii hour mthrmed that 
the register was available for his inspectioi . Kot\v ithstandiiig 
this inforination McBob rt in-^tituted the ]>rosGcution refexwl 
to, alleging that he had been refused insfeGion of the regycix 
The Magibtraic who tried the ease m quitted B'^er. AlcJudiort 
themipon Jird directly, and then through the Ghamhor of Com- 
merce, of wliicli he was President, moved the Local Government 
to appeal lo tl.e High Court against the a *quitta], whkh it did. 
In the result Beer was fined S aim.e, the HigJi Court being of 
opinion that tochnically an offence had been eonmiitted. 

The only other ovidcucc w Inch is matomi is that of Johnson, 
the Managing Director. Ho referrel to va.rious meetings wdiicli 
ho described as Btnrmy niCetiugs at ’n'lii-h timro liad. been a uix^er- 
ence of o]>iuii>i.t*i)ehACcji him and Mcllobcrr, vAuen the latter was 
a Director, and aspecially to a particular iiK;eLing^vhen McBobert 
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had expressed distrust of the managemeiit of the Cojcopaiiy, He 
also referred to the prosecution of Beer. As to the reasons for 
the refusals to register the traufers he said there was a belief 
thnt tiu tuiiisft ree^^ would in all probability prove themselves 
icUiLuikerous and litigious, just as their employer (McRobert) 
Ind proved himself to be. It was considered that as they were 
his employes, he could rely on them to do whatever he wished 
them to do ; that they would therefore act in any manner he 
wished or directed because of the ill-will he bore against him 
(Johnson) personally; and that the Directors wished to guard 
agaiost anything of this sort. He further said after that (th^ 
criminal prosecution against Beer) all these applications came 
in It appeared to me they conld only mean one things namely^ 
^Hhat McEobert was determined to follow up these different 
^Mneidents by bringing in as shareholders bis own nominees to 
work in whatever way circumstances might direct 

The evidence of Johnson leaves no doubt in my mind that 
the real objections to the various transferees were (1) their oon^ 
uectiou as employfe of the Cawnpore Woollen Mills with 
McEobert, and the personal animosity existing between Johnson 
and McEobert, and (2) the desire of the Diiectors that McEobert 
should not add to his voting power at the meetings of the Com- 
pany It was very candidly admitted by Mr. Moti Lai Nehru 
who appealed for the applicants that they w^ere under the influ- 
ence of McRobert, but he denied that they would necessarily 
vote as he might direct them. 

The objections, it is to be observed, were not personal to the 
applicant^ themselves, and we have to see whether, under the 
( i^culn^tances, they were legitimate objections. 

In the abseiioe of any such provisions as Art. 21 of the 
Arucles of A-sociatiou in this case, Directors have no discretion- 
ary power oi refusing to register a transfer of shares — See Poole 
V. Ahddleton (1), but where the power of rejecting proposed 
transferees is reserved to the Direct-orb of the C > up'any, they must 
exercise it reasonably and in good faitli, and with due regard to 
the interests of t] e Company and to the right of a shareholder 
tortnmsfer his sluiros, and the question of the fitnefes of the 
(l) (1861) 29 Bea?, 64«G, p G60* 
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transferees must be fairly considered at a meeting of the Boaid. 
Tbe principles to be gathered from the cases in England are 
summed up %n re Bell Bros . : (1). In that case Ohitly, 3., 
said : — “ According to the constitutioi of this Company, ever} 
“shareholder is entitled to transfer his shares to any peison not 
“ being infant, lunatic, married woman or under any legal di&abi- 
“lity. This right, which is a right of property, is subject to the 
“ discretionary power conferred on the Directors by Arts 18 and 
“34, of approving of the pei'sons to whom the transfer is made, and 
“of rejecting the transfer on the ground that they do not approve 
“'bf the transferee. The discretionary power is of a fiduciar} 
“ nature and must be exercised in good faith, that is, legitimately for 
“ the purpose for which it is conferred It must not be exercised 
“ corruptly or fraudulently or arbitrarily or capriciot sly or wan- 
“ tonly. It may not be exercised for a collateral purpose. In 
“exercising it the Director^ must act in good faith in the interest of 
“ the Company and with due regard to the shareholder’s right to 
“transfer his shares, and they must fairly consider the question of 
“ the transferee’s fitness at a Board meeting. When the Court once 
“ arrives at the conclusion that the Directors have in good faith 
“ rejected a transfer on the ground that the transferee is not a fit 
“ person to become a member of the Company, it will not review the 
“ Directors’ decision. The Directors are not bound out of Court to 
“ assign their reasons for disapproving. If tliey decline to do so, or 
“ if their decision is challenged in Court and they refrain from 
“ giving evidence, upon which a cross-examination may take place as 
“ to their reasons, or if, giving such evidence, they refrain from 
“ stating their reasons, the Court will not, merely on that account, 
“ draw,an unfavourable inference against them. In these articles 
“ there is an express provision protecting the Directors against any 
“ liability to disclose their reasons. They are, however, at liberty, 
“ if they think fit, to disclose them, and if they do, the Court must 
“consider the reasons assigned with a view to ascertain whether they 
“are legitimate or not, or, in other words, to ascertain whether the 
“ Directors have proceeded on a right or a wrong principle. If the 
“ reasons ^igned are legitimate, the Court will not overrule the 
“ DifeotorsMeoisbn merelj because the Court itself would nothavl 
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shareholder, transferred shares to his own nominees to strengthen 
his voting powers. The Directors refused to approve the trans- 
ferees, not from any personal objection to them, but on the ground 
that the transfers were colourable and were intended to increase 
the plaintifi’s voting power. It was held the Directors had no 
power to refuse to allow the transfers except upon objections per- 
sonal to the transferees. That case was followed by Farran, J,, 
in KaikhosTO v. Ooorla Spinning and Weaving Go. (1). 

In the applications before us, the lower Court has found 
and in that finding I agree, that due consideration was given 
" by the Directors to the matter of the various transfers, but 
I am prepared to hold further that iu rejecting the applications 
fo) registration they acted bond fide and as they believed in 
what they considered to be the interest of the Company. On 
the authorities quoted they were not bound on rejecting the 
applications to give their reasons, and as I have said, except 
in one case, they did not give their reasons. Evidence, how- 
ever, has^ been gone into, and it now appears that the reasons 
upon which they acted were not personal to the applicants. 
It was in fact admitted that there was no objection to them 
personally, apart from their connection with McRobert. The 
objection was to MoRobert, who, it was feared, would, from his 
position in the Cawnpore Woollen Mills Company, be likely to 
influence them to vote as he might wish. It should be here 
mentioned that the Muir Mills and the Cawnpore Woollen Mills 
were in no way rivals in trade, the one being a Cotton and the 
other a Woollen Mill. McRobert was not transferring his 
shares to his own nominees with a view to increasing his voting 
power in the Company, which, apparently on the authorities, he 
might have been justified in doing. He was merely influencing 
his subordinates to take shares whioh were being offered in the 
market. As the Directors have now disclosed their reasons, we 
are entitled to consider those reasons with a view to ascertain 
whether «,e Directors have proceeded on a right or wrong prin- 
ciple. The objections,^as I have said, were not personal fo the 
applicants, and applying the principles of the English cases, I 
m we must^hold that the reasons now given for refusing to 

' G) (1891) I. L. B., 16 Bom., 80. 
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register the traB>^far'^ were not legitimate* If their reasons had 
been legitimate, we should not be justified in 'fitting a Court of 
appeaP^ to use the words of Jaincs^ L. in En park Penney (1) 
^^from the deliberate deeision of tlie Board of Directors to whom 
^*by the constitution of the Company tlie question of the deter* 
mining the eligibility or non-eligibiliiy of new members is 
committed P 

In Tn re Gockport China Go. (2) where the Court refused to 
interfere, there was no evidence io show ihat the Directors had 
exercised their po^%er improperly or with want of bondfides. 

Although, as I have said, I consider that the Directors of the'- 
Muir Mills Company duly considered the applications before 
them and in rejecting the applications for registration acted band 
fide^ and as they believed in the interests of the Company, yet 
the reasons upon which they based their refiml not being legiti- 
mate reason^, the Court has power to interfere, and I therefore 
think that the Court below was right in directing the Company 
to register the names of the applicants. 

I would accordingly affirm the decrees of the Court below 
with costs in this Court in each case. 

Appeal dismissed. 


Before Mr. Justice Senderson. 

HEM KtJNWAE ahb akothbe (Plaintipps) «. AMBA PEASAI) ano 
AXOTHEE (BEPEUmAKTS) ^ 

Civil Procedure Code^ sections 368, 582, 591 — Aha foment of — Order 

or decree — Order ai, to ahatement of appeal cmhodied in the judgmeyit 
and decree-sanies of the Courts aule 0 

Where one of four respondenfes (plaintiffs) in the lower appellate Court 
died, and no application was made Nvithin six months to put tlio legal lepiosout- 
ative on the recoid, and in the application that eventually was made the wrong 
peison was named as legal leprcsontative : Reid, the appeal wis one where the 
right to appeal did not survive against the sinviving respondents, but against 
them and the representatives of the respondent who had died. Under tlic cir- 
cumstances section 368 road with section 582 of the Code applied, and the propoi 
order was to have directed the suit to sibatc : Reid further, that where tlie ordei 
of the lowei Court as to abatemonf: was embodied in the jiuJgment and decree, 

* Second Appeal, Xo. 40 of 3 900, from a decree^ of Syed Muhammad Tajain* 
mul Husain, Subordinate Judge of Aligarh, dated the 26th September iS09, 
■^dif j^ng a decree of Munshi Anaut Prasad, Munsif of Etah, dated the 6th 
JatLua?y 1898. . ^ 

(X) (1872) L. B., 8 Ch. 44G at p. 449 (2) (1895) L.li., 2 Ch., 404. 
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objection was piopeily talen tlieieto by way of second appeal again&t tlio 
decree 87ieo Waih Bmgh v Mam I)%n> 8%ngli> (1) ; Sher 8%ngh v Miman 
Smgh (2), mart JJfadltav Mau&Iian OJiaudlt ri (3) ; Sant Lai v Srt Kt&hen 
(4) ; Ohandarmng v Klmnalliah (5) lefeiied to 

The facts of tliis case suf38.ciently appear from tbe judgment of 
the Court 

Munslii Oolml Frasad and Pandit Madan ilohan Malaviya^ 
for the appellants. 

Mimshi Harihans Sahm, for the respondents. 

Hekbebson, J. — In this case four plaintiffs, Eaj Bahadur, 
Musammat Mohni, Musammat Lachha Kiinwar and Hem Kun- 
war, sued the defendants to recover possession of certain property 
to which they claimed to be jointly entitled, ihe Court of first 
instance gave the plaintiffs a decree from which the defendants 
appealed, making all four plaintiffs respondents. 

Before the appeal came on for hearing, the appellants alleged 
that Musammat Mohni and Musammat Lachha Kunwar were dead, 
and upon their application Hem Kunwar was added a respondent, 
as the legal representative of the two respondents said to have died. 
When the appeal came on for hearing, Horn Kunwar satisfied the 
Court that Musammat Mohni was alive, and that he 'was not the 
legal representative of Musammat Lachha ; and further, that the 
application to place him as their representative on the recoid was 
made more than <j months after the death of tlie latter. notice 
of the appeal had been served on Musammat Mohui, and upon 
that ground tlie lower appellate Court held tliat Jis against her die 
appeal could not proceed. With regard to Musammat Lachha, 
he sot aside the ^)rder, whicli was an ex-parle order, by wliidi 
ilor^ Kunwar had wrongly been placed on the record legal 
reproscula-tive of Musammat laichha, and wont onto say : — ‘‘The 
result is that under section 36S read with section 582 of the Code 
of Civil Procedure, the appellants' appeal a- against Lachha 
Kunwar, the deceased respondent, will faild' Thereupon, in the 
same judgment, ho proceeded to deal with the appeal on the merits, 
and in the result mad^e the following decree, namely, that tlie 

appeal of the dofcndants-appellants be decreed as against tlie 

* « 

(1) (1805) I.% 11 , 18 All., 10. (3) Weekly Notes, 1800, p- 136. 

(3) WeeWy Notes, 1900, p. 109. (4) (1892) I. L. K., 14 All., 231, 

(5) (1898) 1. L. R., 23 Bom., 5S8. 
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plaintiffs-rebpondents, Kij Bahadur and Mem Jvimwar only^ and 
the Mnnsifs decree so far as it concerns them be set aside^ and in 
place tlieieof it ib decreed that the claim of the plaiiiti&S" respond- 
ents, Raj Bahadur and Hem be dismi‘-sed \\ith costs, 

that the appeal of the defendants appellants be dismissed with 
costs as against the plaintilfs-rcspondents Nos. 2 and 3 (ie« 
Miisanmat Mohni and Mn&aoin at Lachlia Kiinwar), and the 
Munsifs decree so far it com eras them be upheld as it isd’ 
There was a further order as to costs which ib immaterial in 
this case. 

Against the decree of the lower appellate Court, Raj Bahadur 
and Hem Kunwar appealed on the following grounds, namely-— 

(1) because the appeal should have abated as the representatives of 
the deceased respondent Lachha Kunwar were not brought upon 
the record within the period of six months allowed by the Statute, 

(2) because the trial of the appeal was contrary lo the express pro- 
visions of section 808 of the Code of Civil Procedure. A pre- 
liminary objection was taken that these grounds were not directed 
against the decree of the lower appellate Court, and that the appeal 
was really an appeal against an order of the lower appolLito Court 
under section 868, in effect, if not in tcrra=5, directing that tlie appeal 
should abate so far. as Mu sam mat Lachha Kunwar was concerned 
and not against the decree. I tlnnk there is no ground for this 
objection. The appeal, in my opinion, was against tlie decree. 
There was no sejiarate judgment upon the inalfer of the death of 
one of the respondents who died. That matter and the merits 
of the appeal were dealt with in ilie same judgmenb and rlio 
finding of the Court as to both was embodied iu the decree. In 
substance the appellants before the Court impugned the clebrce 
on the ground that tlie trial of the appeal upon the merifs was 
contrary to tiie provisions of section 868 read with section 582 
of the Code of Civil Procedure, and that the decree made was 
therefore bad. 

' I think section 591 of the Code applies to this ease. The 
decree of the lower Court was appealed against. This Court was 
aski^d to set aside the decree of the lower appellate Court on the 
ground that the trial on the merits was contrary law ; but even 
if Ihe order that, by re^ason of tlie death of Lachha Kunwar, the 
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ijppeal agaiast her failed^ be tj’eated as an order in the suit separate 
from the findings upon which the decree is based (which I do not 
think it is)j dien there is an objection -which is taken and set 
forth as in the memorandum of appeal, that the appeal to the 
lower appellate Court ought to have abated altogether and not 
partially. 

My attention has been drawn to the following cases: — Sheo 
Nath Singh v. Bam D%n Singh (1) ; Sher h%ngh v. JDiwan 
Singh (2) ; Dhari Upadhia v. Banshan Chaudhri (3) ; and to 
ra Full Bench decision referred to in the first of these cases ; but in 
the view I take of the present case I do hot think that any of 
these cases apply, as I consider that in the present case there is an 
appeal directed egamst the decree of the lower appellate Court, 
lleie no application was made within the time limited to place 
the legal representatives of Lachha Kunwar, the deceased res- 
pondent, on the record. The appeal was one where the right to 
appeal did not survive against the surviving respondents, but 
against them and the representatives of the respondent who had 
died, and iincler these circumstances, section 368 read with section 
582 of the Code applied, and tiie proper order w'^as to have 
directed the suit to abate. 

In any case, in my opinion, theic is no snbtotance in the preli- 
minary objection. Under the Rules of the Court (Rule 9) every 
memorandum of appeal must be headed First Appeal, or 
Second Appeal, as the case may be, and it was contended that this 
appeal, though headed Second AppeaU^ as being an appeal from 
the decree of the lower appellate Court, dated the 26th September, 
1899, was in reality a first ajipeai from an order made on the 
same date and embodied in the dec ree. I see no reason why, 
if that contention were right, the memorandum of appeal should 
not be amended. The misdescription was not one which could 
have taken the respondents by surprise, or otherwise prejudiced 
them. The stamp on the appeal, as a second appeal, is more 
than that required in an appeal from order. Moreover, I find . 
I am supported in this'* view by a case reported in Sant Lai Y.f 
Sri Kisfien (4)^. In iiie view which I take, bowe^’ it is 

(1) (1895) I. L.^., 18 All , l\) (3) -Weeldy l^otes, ; 

(2) Weekly Notes, 1900, ?>• 109. (4) (1893), ^ 
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Melds tliat under sncli circumstances the second paragraph of section 817 
of the Code of Civil Procedure did not exclude the application of the -first 
paragiapli of that section 

SeU fuithei^ that sections 82, 88 of the Indian Trusts Act (Ko II of 
1882) did not apply. 

Sanhtmm Mayar v. Mamyrn 'Bamb'ttdr% (1) and KitmlaUnga JP%llai v. 
Arta^utra MadiaeU (2) distinguished Momaffa v Bmafigri (3) refeired to. 

The faots are fully set forth in the judgment of Mr. Justice 
Banerj i. 

Babu Jogendro Nath Ohaudhri and S. G* Banerjiy for the 
appellant^. 

Pandit Sundar Lai and Pandit Madan Mohan Malaviya for 
the respondent. 

BaweejIj J. — Sujan Pinghj the father of the plaintiffs^ held a 
decree against Hiia Smgh and Sahib Singh, wLich the plaintiffs 
put in execution. It is alleged by tlie plaintiffs, but denied by 
the defendant;, that the defendant Rudar Singh was the agent 
and general attorney of the plaintiffs for the purpose of siijiervls- 
iiig thjEi^-aeaediiigs connected with the exectttibiToiThe decree. It 
is farther alleged that an appliaction was made on behalf of the 
decree-holdex’s under section 294 of the Code of Civil Procedure, 
for permission to purchase the properly which was advertised for 
sale in execution of the decree, and that the application was 
refused on the ground that other deoree-boldeis had taken out 
execution against the same property. Tlib^^ allegation lb nut ira 
versed on behalf of the defendant. The plaintiffs further state 
in their plaint that after the refiisal of the Court to grant them 
leave to bid at the sale, the defendant purchased the property in 
his own name, and made the deposit required by section 306 of 
the Code of Civil Procedure by raising money on the plaintiffs^ 
crecl^; that subsequently the plaintiffs paid that money and the 
remainder of the purchase-money, and that the defendant agreed 
to convey the property to them after the confirmation of the sale. 
Objections were taken to the sale on behalf of the judgment- 
debtors but they were overiniled, and the sale was confirmed, and 
a certificate of sale was gianted to the defendant under section 
316 of the Code of Civil Procedure. The sale took place on the 

(l) (im) l IW K, 17 Mad., 282. (2) (189S) I L. B., 18 Mad , 436.« 

% (3) (1887) I B., 11 Mad., 234. 
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the dle^4ii that the name of th^Tr i-onsist^nt with 

to name of the defendant wa^enteredwitfront. 
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the plaintiffs’ consent. As has already been stated, I take the 
plaintiffs to assert that the purchase by the defendant was made 
without reference to them, th;it subsequently when the plaintiffs 
were iufoi’med of the purchase, they supplied ihe purchase-money, 
ratified what the defendant had done, and consented to take a 
conveyance of the property from the defendant after the sale had 
been confirmed in his name. They do not say in the plaint that 
when the deibndant’s name was entered. in the sale certificate it 
was entered wilhou* their consent. On the contrary, they assert 
that it was entered nominally, that is, as benamidar for them. 
Upon such allegiifioas it is not open to the plaintiffs to contend 
that the second paragraph of section 317 applies to the case. As 
' they liacl been refused permission to bid, they could not possibly 
have said that their own name should have been entered in the 
sale certificate. 

It is next contended on behalf of the plaintiffs-appellants that 
this IS not a ease of a benami purchase at all,.and therefore sdetion 
517 haTSoliqjpiicatiotw---Thi^ coutentiou is not borne out by any 
of tlie allegalious ooiuaiued in the plaint, but is, on the contrary, 
opposed to wliat is stated iu the 9th paragraph of the plaint. It 
is, however, urged that the plaintiffs have stated all the facts in 
tlie plaint, and tliat upon those facts the case which arises is that 
the defendant is the plaintiffs’ agent, and has purchased the pro- 
perty as such with the plaintiffs’ money, tLai this is therefore a 
case of a constructive trust, and that the plaintiffs are entitled to 
the benefit of the purchase made by the defendant, and must 
be deemed to be the purchasers of the property. Eeliance is 
placed upon the provisions of section 88 of the Indian Trusts Act, 
1882. lhat section contemplates the case of a person clothed 
witlf a fiduciary character, who by availing himself of his position 
gains an advantage for himself. The foundation for the rule laid 
down in that section is that a person should not place himself in 
such a position that his duty may conflict with his interest. It ia 
not asserted that the defendant was employed for the purpose of 
purchasing tlie property in question on behalf of the plaintiffs, and 
it is not alleged that it'Vas within the general scope of his duty to 
make such a purchase. According to the plaintiffs, the defen^^nt 

Wftf employ^ their agent for supervising the exeoutioa 
. 61 
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proceedings. In the performance of "las Julies as sucii agent, 
lie was competent to pure base property on behalf of the plaintiffs 
in execution of that piiticular decree. But this he could not 
do unless the leave of the Couit to bid and purchase had been 
obtained under section 294 of tlit Code of Civil Procedure. In 
this case leave was lefu&cd, and therefore neither the plaintiffs 
themselves nor the defeudaut as their agent could buy the pro- 
perty. It could not be said that it was the duty of the defendant 
to purchase the property m violation of the spocihe provisions 
of section 294, which forbids a purchase by the decree-holder 
without the express permission of the Court When, there- 
fore, the defendant purchased the property, no conflict could arise . 
between h is duty. a nd. hjg jnterest. fie was in no different posi- 

tion from any other purchaser. Sectumbb, t hereiore,“Tia& no appli- 
cation. If the plaintiff’s allegation be true that the money with 
which the purchase was made w as their money, section 82 would 
have applied but for the proviso appended to that section 
That proviso saves the operation of section 317 of the Code 
of Civil Procedure. Although, therefore, the plaintiffs may 
have paid the money with which the sale consideration was paid, 
since the certified purchaser was the defendant, it was not open to 
the plaintiffs to sue the defendant on the allegation that they were 
the real purchosers^^ud AWarTEe''3eiendaht haff'puTChased the pro- 
_.p«i:ty-un"'fIieIirbohivlf. It is a suit of this de-;cnption which is con- 
templated by section dl7, and it is the policy of that section to 
preclude the institution of such a suit. The analogy of a purchase 
by one member of a joint Hindu family in his own name on be- 
half of the other member^ of t!ie iiimily docs not, in my opinion, 
apply in this case. In tne case of a joint Hindu family tlie-pur- 
chase itself is made by all the members of the flimily, including 
tlie person in w'hose name the purchase is made, and it is not a 
case of a purchase by a person wlio is not the real purchaser. 
The learned vakil for the appellants relied upon the ruling of 
the Madras High Court in Sankunni Nci-yar v. NaTo^yan Navn- 
budp (1). With what was said by Mr. festice Best in his judg- 
ment .in, that case it is not easy to agree ; but Mr. Justice. Muttu- 
swami Aiyat based his judgment upon the gl-ound that the 
(i) (1893) I. L, E., 17 Mad., 283. 
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purcbaser in that case was the agent of the plaintiffs^ and bad been 
employed as agent for the purpose of making the purchase on behalf 
of the plnintiffb- That was not a ease in which the leal purchaser 
was the decree-holder himself who had not obtained the permission 
of the Court to buy, and oonseqaently would have infringed the 
provisions of the law if he had bid at the sale and purchased the 
property. That case is therefore clearly distinguishable from the 
present. Section 88 of the Trusts Act miglit be applicable to the 
case which was before the Madras High Court. The case of 
^ Eumbalinga PiUai V. Ariaputm Pad%ac}d also distin- 

guishable. That was a suit for the specific perform inre of a con- 
tract by the auction-purchaser to convey the property to the plain- 
tiff. Had this suit been a suit for the specific performance of the 
contract which the plaintiffs allege 1 the defendant had made 
with them to convey tlio proportv to them after eonfirraation of 
the sale, that ruling might possibly have been applicable. Even 
if the suit had been one for the specific performance of the alleged 
contract, it would still have been a matter for consideration 
whether such a suit would not be a suit the object of which was to 
defeat the provisions of law. But we need not consider the point, 
as the present suit is not one for the specific performance of a con- 
tract. The ruling in Monappa v. f^urappa (2) has no bearing on 
the present case. In that ‘-uit the mietion piirchiser had deliv- 
ered possession to the real purcha'-er, and had subsequently 
dispossessed him, and it was held that there was a waiver of 
right, and that the delivery of po<^session might amount to a 
transfer of title. Foi the above reasons the (hvTee of the lower 
appellate Court is, in mv opinion, right. I would dismiss the 
af^eal with costs. 

AiKMAissr, J. — I am entirely of the same opinion. The plain- 
tiffs, who were decree- holders, had tried to obtain permission of 
the Court to bid for the property advertised foi sale in execution of 
their decree. That pei mission was refused. The property was then, 
it is said, purchased by the defendant as agent of the plaintiffs, 
and the sale was confirmed in his name. He therefore became 
^ a cerjified purchaser. 'J1ie plaintiffs come into Court, alleging 
* ^ that the ppreha^e was made with their funds, that they ate the 
i , (i) (1896) I, L B, 18 Mad , 486. (2) (188?) 1. L. B , 11 Mad., ' 


imo 


OAsaA 

BAt&M 

1?. 

Rfbar 

SlNOH. 



1900 


Baksh 

??. 

Rttbab 

SiKQ-H* 


r 


440 THB IKBIASr LAW BEROBTS^ [vOL. XXII* 

real pitrchasers, and iliat tlie defonclant^s name was entered in the 
sale certificate fictitioudy. It follows from this statement that 
the plaintiffs^ suit is one which section Si7 of the Tocle of Civil 
Procedure declares not to be maintainable unless the entry of 
the name of the certified purchaser was made frau liilently or 
without the consent of the real piirelvisor. In this case no ailcga- 
tioB of fraud is made. In the relief the plaintiff-^ it is true, ask 
for a declaration that the defendant’s name was entered in the 
certificate without their consent ; but in the body of the plaint 
they lay no foundation for such a case* In fact; the statement " 
in paragraph 6 of the plaint is quite o])posed to the theory that 
the entry of the defendant’s name in the «a1e certificate was made 
whhotit the consent of the reahpuTchasei^s, for in that paragraph 
tlie plaintiffs state that the agreement between them and the defen- 
dant was that after the sale had been confirmed in his name, he 
would execute a sale-deed of the property to them. In the face of 
this allegation it is impossible for the plaintiffs to maintain that 
the entry of the defendant’s name was made without their consent. 
Further, such a (contention on their behalf would at once have 
been met by a reference to the fiist paragraph of section 249 of 
the Code of Civil Procedure, which piecludes a docieo-h older 
from bidding for or piirchasmg a property sold in executioa of 
the decree without the express permission of tfie Court. I cnlirelv 
agree ai^o witli my learned bi other in lidding that tl^e p3*o visions 
of section 88 of the Indian Trusts Act, No. II of 18S2, wili not 
lielp the plaintiff'^. It cannot be said that there is any fiduciary 
duty on an agent towards his principal to assist him in evading 
the provisions of the law. It i'^, in my opinion, clear tluit^the 
Legislature in framing the Trusts Act were careful that it sliould 
not in any way enable the provisions of section 317 of tlie 
Code of Civil Prooednre to bo evaded. This appears from 
section 4 and section 82 of tliat Act. I agree in the order 
proposed. 


Appeal dismissed. 
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CRIMINAL REFERENCE. 

Before Mr. Justice Blair. 

In Tns Matter of MADHO PERSHAB.^ 

Act Mo. Mil of 189G fBxc^se Act), sectiorh 49 — Bioense to sell spirit f 
retail-^ Death of licensee before expiration of period of licence — Bight 
of his heir and partner in business to continue sale^JPersonal nature of 
Iteence. 

Meldf that a licence for the retail sale of liquor under the Excise 
Act, INo XII of 1896, granted in the name of one man, does not on his 
^ death before the expiiation of the period of the licence descend to his heir 
and partner in business so as to Justify the said heir and partner in business 
in continuing to sell duiing the unexpired poition of the peiiod nimod in 
the licence, 

Wheie an order had been made for the s ile of the hquoi , part of which ’« as, 
as ibove luled, illegally sold by the accused: Seldf tint if the said liquor Iiad by 
devolution or othoiwiso become the pioperty of the accused, there wis no reason 
why it should not be attached and sold. 

The facts of the case sufficiently appear from the jiidgmout of 
the Court. 

No one appeared. 

Blair, J. — The District Magi'-trate of Mirzapur refers to this 
Court 1111=1 oonviotion and sentmeehy a Magistiato, inflicted iii.der 
section 49 of Act No. Nil of 1806. He doubt'll the sounilnebs of 
the conviction in point of law, and lu the alternative suggests tli it 
as the offoiico is i purely technical one, the conviction and sen- 
tence should be set aMde. I may add that an order has been 
made for the tale of the liquor, part of whieli has been held to be 
improperly retailed. The facts are that one Hira Lai, the uncle, 
as I understand, of the person ooiivieted, whose name is Madho 
PeraJiad, held a licence for sale by letail of European spirits, 
which licence would be in force up to some time in September of 
the present year. Hira Lai died in the month of April, and It 
was after his death that Madho Pershad having no licence himself 
made the illegal sale or sales of which he has been convicted. It 
ife said, I know not with what truth, that -Madho Pershad is Hira 
LaPsheir, and was his partner daring his life. I do not think 
there is any doubt as to the technical soundness of the conviction 
A licence is a,|,er8oiial grant, largely made for peivonal reasons' 
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and it certainly does not, after tlie death of the licensee, attach 
itself in any way to his property or devolve upon his heirs. I <Jo 
not think Madho Persliacl or any man of ripe years who had any 
oonneotion with the traffic, could have sold the liquor without, at 
all events, grave doubt as to whetlier buoh sale was in violation of 
the law. I do not think that a fine of Rs. 50 inflicted upon a 
substantial man can be anytliing but a very small sentence for an 
offence which is punishable by lour months’ imprisonment or fine 
of one thousand rupees, or with both. I set aside the order of the 
Magistrate for tlie ‘•ale of the confiscated liquor, and instruct Mm 
to reconsider that question with a view to his arriving at a coa-*^ 
elusion whether the liquor confiscated and ordered to be sold 
is the property of Madho Pershad. in that case I see no reason 
why he should not order attachment and sale of such liquor. If 
it is not by devolution or otherwise the propeity of Madho 
Pershad, it ought not to be confiscated and sold. Let t! e pa^iers 
be returned. 


APPELLATE CIVIL. 


JBefore Mr Ju&Hce Knox, AoUng Chief Jti&Hee, and Mr, Jmtiee Ml air, 
EAM CHAHOER (Obfekdakt) t). KONDO akb others (Pbaiktiffs),# 
C’lvil Procedure Code, sedions IE, Transfer of Troferty Ant flfo. 

IF of sections BH, 89 — not in (mcordance toifh judgment 

— Interpretation of decree, 

Wlieie A inoriga^-ee in -suing upon liis mortgage included in bis plaint cer- 
tain property whicli was not included in the mortgage deed and this fact was 
appAreutly ovci looked by the defendant who defended the suit, and where, while 
the judgment declared ‘^Ihat a decree be given against the hy^jothecated estate” 
in the decree the property affected was described as *‘the property specified in 
*Hhe plaint.^’ 

Held, that the decree must be held to mean the hypothecated jjroperty men- 
tioned in the plant, and iluit neither section 18 nor section 24-t of t! c Code of 
Ci-vii Proeednie I'oncluded the defendant from subsequently suing to recover 
the property wrongly included in the plaint, 

Th 3? facts of thi=! case snfficiently appear from the jndginen 
of the Court. 

Mun hi Ram Prasad and Pandit SUndar Lal^ for the appef 

• Pir$t Appeal from Order 112 of 1899 from at? order of Babu Prag 
Pass, Subordinate Ju,dg«^ of Saharanpur, dated the iOth July 1899. 
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Pandit Moti Lai Nehru for the respondents. 

Kkox, Acting C. J., and Blaik, J. — The suit ont of wliioli 
this appeal arist.s has reference to a certain share of property 
which will in this judgment be referred to hereafter as share 
A. This share A is a share in mauza Gummawala, which 
belonged to Sri Bam, one of three brothers. 

Sri Ram’s brother, Nagar Mai, held a second share, which 
will be hereafter styled share B. A third brother, Sohan Lai, held 
a share, which will be described as 

Sohan Lai was succeeded by his sou, Shankar Lah Nagar 
Mai and Shankar Lai borrowed monies from one Bansi Lai, and 
as so<‘nrity mortgaged in his favour share B and (y+-|) 

Shankar Lai died and his property passed by succession 
fhu*' Bam, ^ to Nagar Mai. In execution of a decree 

against Nagar Mai, was sohl and purchased by Kondo Mai, 
one of the respondents to this appeal. Kondo Mai is heir to 
Sri Ram, and thus held both the shares A and 

Bansi Lai, however, brought a suit upon his bond and 
impleaded only Kondo Mai as the representative of his 
original mortgagors. Kondo Mai defended the suit, but appa- 
rently overlooked the fact that share A, or a portion of it, 
was included among tlie property sued for. Share A is not, 
and never was, included in the bond upon 'ivhich Bund Lai 
sued, and was not therefore property over which the bond iicld 
by Bansi Lai and upon which he sued created onv char<--p or 
lien of any kind. 

The judgment which was given in favour of Bansi Lai ran thus 
in im concluding clause: ‘‘that a decree be given to the plaintiff 
“ for Rs. 10,349-4-6 against the hypothecated estate, except tluit 
“portion of It which is in the hands of Murli Lai and Lachmi 
“ Chand i.e., share B.” From the concluding words of the j udg- 
ment and^from otJier passages in it, it is evident that the intonlion 
of the Court was to grant a decree over the balance ot the 
property hypothecated, ^aud only that, «iz., Y+|-share B being 
expressly excej>ted by name. 

In the deoRpe the property affected is described as the pro- 
perty specified In the plaint and as modified, to wit, by the 
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exeeptioii of share 5. Bansi Lai died and xv-r. . i 
- Ram Chander, the present nppeilant. He anpiiod Z Z 

o s lare A, or a portion ol it, a, „!] _o ^ ‘ 

Ciiandcr purchased. ^ ^ ‘ 

Rondo Mai then instituted the suit out of which t!,i ■ 
has arisen to recover the portion of share i tweh /‘? 
sold, on the ground that as it was never hvnotheeif i •? 
no.^haon boo. i.eludod in deen.o and oonid n'ot W. 

Kondo Ma, *o.ild, in ib. j„d,.,on. or b 

tave raised as part of bis d.fenoe to tbo suit .bat no p rt ol 7 ’ 

A was ever hypothecated. ^ 

The learned Subordinate Judge overr„iin«. fi • i • • 
renmndod the oas. for a decision upon tbo mo°il 
Ins order diat tbo present appeal bas been bron* 

o agrw with tlie learned Subordinate Jnd.re that tbo n 
wbieb beard tbe fast suit never in,end«i to 

any property other tbaii that livpolbaated a»i .1 , 

deoree says “tbe property speeiiiod in tlie pl.jnt"' f i "T '"‘i ' 

must be lield to mean h ^ and 

the plaint. The order ’absolute^^ Pwperty mentioned iu 

_p xue oiaer absolute under section 89 oouid nraf 

against any property over and above that aa“iin«f , i • i , * 

under section 88 ran The nre^n + -i •“ ^^hioh the decree 

section 13 or section 2 “.f’^TcodT fr^f^'*' “J' 

Md otberwlse „„.,d Zt jfy Z 

would be permitting the plaintifl- to fr r 

he must know to be a nie/to -p i ‘‘‘ ^ of what 

of fraud. -ore than that, . 

We dismiss this appeal with oosts. 


Appeal dismissed. 
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APPELLATE OEIMINAL. 


Sefore Jfr, JusHco Blair and Mr. Asfico Si.tdersoK. 

QUEEN-EMPEESS ®. NIKMAL DAS akd othbbs.® 

Cnminal Procedare Code, seofioa 288— Pi-cwaa* sfatc-meiit io commUtir.g 
Magistrate retracted U Sessions Court— Use of such statcme.ii hii 
Sessions Court as siiistautive eoidence—Act Wo. 1 of 1872 f Indian JSci- 
denoe Act), section SQ— Confession of co-aocssccl~“ Paling into eon- 
sideraUon"~Fi,iHng of arms and stolen grojiertg in joint fauilg 
home-Pvidence-Act Wo. XLP of 1860 CPeaal Code), section 412. 

Tl liero a witness who has inatle a statement beioi'o the committing lila-vU'- 
trato snbseguently resiles from that statement in tho Court of Session, 'the 
statement inatJe before the eommittiug Magistrate can he used ur.aer section 
288 of the Code of Criminal Procedure to contradict tho wiinassi but the use 
®f such siatoniont as substantial oridonco of the facts alleged b- the witness 
on tho prior occasion is fraught niib the gravest peril, and conH never have 
been tlic intention of tlie Lcgisltitarc. 

Tho words hike into consideration in seetion 30 of tho Indian Evidoneo 
Act, 1872. do not moan that the confession referred to in tho section is to have 
tho force of sworn evidence. Qiccen-Pmpress v. Khandia (I) referred to. 

Tho^ hare finding of stolen property and arms in the house of a joint 
Hindu family is not such cvidoaco of possession on tho part of each of its 
mombars as would form a sufficient basis for a conviction. 

Only so much of the judgment is reported as is necessary to 
the points referred to in the head-note. 

The Government Advocate (for whom Mr. W. K. Porter) 
for the Crown. ’ 

Blair and Henderson, JJ.—After setting forth tho facts of 
an ordinary dacoity, continued as follows - 

The police do not appear to have obtained any clue for nearly 
a fortnight. Ihey then began to make arrests, and upon the 12th 
February last and the succeeding days confessions were made by 

three of the present appellants-Nathu, Bhola (of JTagla Gulal) 

and Darola (of Batu). The police also, on or before the date 
mentioned, had got into communication with one Genda, who 
afterwards appeared under a tender of pardon, and came before 
the Magistrate to give evidence for the prosecution. Three 
persons, other than, those here as appellants, were committed, and 
upon trial were- acquitted by the Sessions Judge. Upon the hear- 
mg in the Sessions C-surt, Genda, who bad appeared be fore the 

• Criminal Appeal No. 409 of 1900, ~~ ' 

(1) (18W) I, L. R., 15 Bom., 66. 
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1000 Magistrate and given ovidenoe for the prosocutioDj was called for 
the prosecution. He then said that lie knew nothing about the 
jEMmisss dacoity^ that the Collodor did not offer him a pardon, and that 

NiKAiAii he had heard nothing about it. The statement made before the 

Magistrate was put before him, and he admitted making it, but he 
said that it was all and that lie was lorccd to make it. Upon 
the hearing in the Sessions Court, the evidence given by him 
befoio the Magistrate^ whiLh wnis put in to contradict the state- 
ment that he know nothing about the dacoity, w-as used as sub- 
stfAutive evidence against the appellants here. Against many of 
tiiem there is no bW'ora owclenoe delivered in the Sessions Court " 
at all ^ -- 

The eases of those appellants who have been convicted mainly 
upon what Genda swore before the Magistrate stand upon an 
altogether different footing, and the weight to be attached to the 
evidence of Genda lequirea careful consideration. He is the person 
who was called and accredited by the prosecution before the Magis- 
trate. Upon being again called for the prosecution in the Sessions 
Court he flatly denied that he knew anything about the dacoity, 
and that he took any part in it. The Sessions Judge then con- 
fronted him with the statement he had made before the Magistrate, 
and he was compelled to admit that he had made such a statement, 
and alleged that he had done it under compulsion. It is that 
evidence before the Magistrate so repudiated by him that the 
prosecution has put forward as evidence to be believed and acted 
upon in the Se^^sions Court, and upon that evidence the Sessions 
Judge lias thought it fair to act. As to the admissibility of that 
evidence to contradict his allegation that he knew nothing what- 
ever about the dacoity, there can be no quG.4ion ; but the use of 
the allegations made by him before the Magistrate as substantial 
evidence of the facts alleged by him seems to us fraught with the 
gravest jieril. The terms indeed of section 288 of the Code of 
Criminal Procedure, which lender the evidence of a v/itness taken 
before the committing Magistrate capable of being treated as 
evidence in the discretion of the presiding Judge, are couched in 
the widest possible language ; but vve entertain the strongest 
opinion, in common with Mr. Justice Straight, that it never was 
the*" intention of the Legislature that the substance of such » 
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statement before the Magibtrate, when retracted and repudiated^ 
shonld be used by the prosecution as substantial evidence of the 
allegations made in it. It is difficult to conceive that any 
responsible tribunal should permit the conviction of a person 
upon such evidence if it stood by itself^ and indeed as far as 
what is properly called evidence is concerned, Gendins repudiated 
statement is all that there is on the record to justify the convic- 
tion in several of the cases before us. Taken with this confession 
upon oath are the confessions made by certain of the appellants 
which it is our duty not to treat as evidence but to ^^take 
into consideration.^^ It is not perhaps necessary or easy to 
define precisely what is meant by these words taking into con- 
sideration.^^ This, at all events, it must mean, that they are 
not to have the force of sworn evidence. Indeed it has been 
most definitely ruled in the Bombay High Court in Queen^ 
Empress v. Khandm (1), that a conviction resting on such a 
confession alone cannot be maintained. In our opinion, there- 
fore, no conviction in these cases can be sustained, which rests 
only upon the repudiated evidence of Genda and the statements 
made by the co-accused. Among the poisons who have been 
convicted on such evidence are . — Nirmal Das, Darola (of Fagla 
Gulal) and Sanwalia. * 

We allow the appeals of these three appellants. We set aside 
their convictions and order them to be released. 

The case against Earn Chandar, Bhao Singh and Jhamman, 
in so far m it rests upon the statement of Genda, has, in our 
opinion, no secure foundation, and the discovery of property and 
arms in the house jointly occupied by them together with Hathu 
falls, in our opinion, short of evidence of possession. There is 
nothing to show that they took or dealt in any way with any 
part #f the stolen property, and we think that the bare finding of 
the property in the house of a joint Hindu family is not such 
evidence of possession on the part of each of its members as 
would form a sufficient basis for a conviction. We may add that 
their brother Nathu has taken upon himself all the responsi- 
tflity for the possession of the stolen articles ; it was he who 
upon his own admissiojpi, took an active part in the daooity and 
(1) (X890) L L, B., IS Bom , 
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brought the articles there: he expressly denied that his brothers 
had anything to do with the dacoity, and stated that the thiners 
found were his own share of the loot, Tfe do not attach much 
iraport.anee to a statement of this hind, which would tend to 
exculpate his brothers, but y;o think (hat, apart from it, there is 
no evidence which would justify a conviction. ’ 

The Government have appealed against the acquittal of Kara 
yan, the brother of Earn Chandar and Bhao Singh. Inasmueh 
as the evidence against him is limited to the discovery of property 
and arms in the family house, it is, in our opinion, impossible to 
support the appeal. 

The appeal therefore against the acquittal of Earavan is 
dismissed, and the appeals of Earn Chandar, Jhamman and ^ 
Bhao Singh are allowed. They will be at once discharged. 

[With reference to section 288 of the Code of Criminal 
Procedure see further Queen-Bmpreas v Smieju (1) aad Qmen- 
Empress v. Jeochi (2), and as to section 30 of the Evidence Act 
Empress v. Sundm (3), Empress v. Piria (4) and an imreported 
case-Criminal Appeal E-o. 158 of 1900, decided on the 30th of 
April 1900— the material portions of the judgment in which are 
printed below. — Ed.] 


» T11.B case has baen submitiod by tho Sessions Court of Aligorb for confir- 
mation of the sontonoe of fioath upon Dannnar. There is also an appeal by 
Bammar. ^ere are further appe.ols fay Salig, Shibeharao, Bohn ri and Param 
feuhh, who have been convicted of an oifenco under section 302 of tho Indian 

Ti V t'^ansportation for life. Dammar is not repre- 

sented before us. Tho other four appear by counsel. 

mn -. 1 ^? j**^m*^*^^ Soptembor, IS'JU, Dan Sithai, mahajan, was undoubtedly 
1 ere . The plaee where the murder happened was a mile distant frara the 
village lametha, where he lived. The medical ovidonee is that there were two 
wounds, one m front of the neck, the other on the back of the neck. Both 
«ome heavy sharp-odged instrument, and could have been 
nfiictod by the ehoppor produced in Court. There were two other wounds on 

*' !i *1 Surgeon states positively that there was 

no wound on the head, by which we understand on the skull. The police arrived 

The IT f’'" October, and they lost no time in tho investigation. 

The promptness with which the police action was taken in this ease dLrves 

Autoemo of this investigation. One of tho persons whom the police arrested 


i j i (1898) I, L, B., 21 All.. 175 

x^.hX2iAn:iii: 


(3) Kotes, 1884 p* 88. 

(4) Weekly l?otes^ 1885, p.8^ 
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Sefor^ Mr, J-ustioe Knoos, AoUng Q, J,, and- Mr, Justice JBlair, 

DABAB KXJAB A2fD others (Appii;ijl.A27Ts) 6rOMTI KDAB^ ^ 

(BESPONDEiN’T).* 

Civil Procedure Code, section 403 ^ — Temporary injunciion-^^^ Other 
injury P 

Meldt that words “or other injury” in section 493 o£ the Code of Civil 
Procedure do not include acts of trespass upon property. 

The application of the present appellant in the lower Court 
was headed ^^Application under section 493, Civil Procedure 
Code/^ and concluded with the following prayer 

Therefore it is prayed that by an ad interim injunction 
Under section 493 of the Code of Civil Procedure the defendant 
be prohibited from realising the amount of decree of rent of the 
villages in suit and from otherwise interfering in the manage-* 
ment of the properties in dispute either by herself or through 
her mukhtar-anis and karindas.^^ 


was the convict Dammar. Ho made a long and detailed statement, which was 
duly recorded by the Magistrate on the 4th of October. From that statomentj 
he afterwards resiled and sajd that it was brought about by malpractices on the 
part of the police. Of any such malpractices there is no evidence whatever, and 
we do not believe the allegation. The statement is in full detail. We bavo 
studied it more than once, and each time that we study it we rise from it with 
a conviction that it is in the main, if not wholly, an accurate account of what 
took place. In addition to this statement there is evidence on the record which 
presses strongly against both the accused Dammar and Salig. There is further 
evidenco which, as far as it goes, tends to the conviction of the other three 
appellants, but so far falls short of proof that it is insufficient to prove participa» 
tionin the act of murder. We shall shortly allude to this evidence. Ji* # * * 
^ * « It is at this point that we take into consideration the confession 

made by Dammar. The learned counsel for Shibcharan and other ax)pellants 
contended that wo could not use it unless there was evidence which, if believed, 
amounted to proof against his clients. We cannot accede to this contention. 
WeVe not prepared to define the exact extent to which, and the circumstances 
under which, such a confession may be used. The Legislature in nsing the 
words which it has placed upon the Statute book obviously intended to confer st- 
wide discretion upon courts and to leave them to appraise the value of such a 
confession. We are not prepared to say that it might not have been used in 
the present case, and s5 far have sui^plemented the case against Shibcharan and 
Behari as to leave no room for doubt. ♦*#*** 

js of 1900, from an order of - Munshi Sheo Sahai, 

Additional Subordinate Judge of Saharanpur, dated the 2nd March 1900. 
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Babu Joghidro Nath Ohawdhriy Pandit 31oti Lai Nehru 
and Babu 8atish Gkandar Saner ji for tbo appellants* 

Babu Sicrga Charan Banerji and Pandit Sundar Lai for the 
respondents. 

Knox^ Acting C. and BlaxBjj J*— This is an application 
for an injunction under section 493 of the Code of Civil Pro-- 
codure. Section 493 applies to suits for restraining a defendanl 
from committing a breach of contract or other injury. It is 
admitted that the case is not concerned with a breach of contract, 
but it is sought to construe the words other injury as words 
which might have reference to acts of trespass upon property* 
There is no authority for such a construction* 

We dismiss the appeal with costs. 

Appeal dismissed* 


^Before Mr. JusHee XnoiS, Acting C X, and Mi*. Justice 

HAHABIE PEASAD (Objecbob) PABTAB CHAND (Orrosirii 

pABTy) ^ 

Civil JBrocedure Code, section 24ii!’--Jarties to ilte suit of their tefftstnH* 
tives — Furchi^er at auction sate* 

Where a decieo-holder who had obtained a decree and order under aectionsi 
88,89 of the Transfer of Pi oporty Act over certain property, proceeded to 
attach it in execution of his decree Seld, that a third party who had bought 
the rights and inteiests of the Judgment-debtors at an auction sale held in 
consequence of a money decree was not a legal representative of the Judgment- 
debtors So as to entitle him to ha heard under section 244 of the Code of Civil 
Pioceduie at the execution proceedings. Sahhajit y. Sri Gopal (1) followed. 
Frosunno Kumar Sanyal v. Kali Das Sanyal (2) distinguished. 

The facts appear sufficiently from the judgment. 

Babu Parhati Gharan Ghatierji for the appellant. 

Pandit Madan Alohan Malaviya^ Babu Baiti Lai and Babu 
Savendro Nath Ohdedar for the respondent. 

Knox, Acting C. X, and Blaik, J. — This appeal arisesroui 
of an application for execution of a decree. The decree-holder 
is one Rai Bahadur Partab Chand ; the judgment-debtors are per- 
sons with whose names we are not concerned. The rights and 
interests, however, of these judgment-debtors .in certain property 
were purchased at an auction sale held in consequence of a 


* Appeal No. 10 of 1900, under aeotion 10 of'the Letters Patent. 

(i) (1894) I. L. E., 17 All., 222, E. B. (2) (1892) I. L. E., 19 Gale., 888, V. C. 
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money decree. At that sale those rights and interests were pur- 
chased by Eai’ Bahadur Mahabir Prasad Naraia Singh, the 
appellant. Upon Eai Bahadur Partab Chand attaching the same 
property over which he had obtained first a conditional decree 
under section 88, and then an order absolute under section 89 of 
the Transfer of Property Act, Eai Bahadur Mahabir Prasad 
Narain Singh intervened and asked to be heard as the representa- 
tive of the judgment-debtors in Eai Bahadur Partab Chand’s 
decree. His application has been rejected by both the Courts 
below ; it has also been rejected by this Court upon the ground 
that a Pull Bench of this Court in Sahhajit v. Sri Qopal (1) 
held that a purchaser at an auction sale is not a representative 
of the judgment-debtor, whose interests he has purchased, within 
the meaning of section 244 of the Code of Civil Procedure. 

We should have thought the matter not open to any further 
question. The learned vakil, however, who appears on behalf 
of the objector, sought to establish that this Pull Bench ruling 
was in derogation of what their Lordships of the Privy Council 
laid down in Prosunno Kumar Sanyal v. Kali Pas Sanyal (2). 
We have carefully examined that case : what was therein laid 
down was this— that when a question arises between the parties 
to a decree relating to its execution, discharge or satisfaction, the 
fact that the purchaser, who is no party in the suit, is interested in 
the result, has never been held as a bar to the application of sec- 
tion 244. This in no way affects what was held by this Court in 
Sahhajit v. Sri Qopal (1). In this case the parties to the suit 
were the parties to the proceedings; added to them was the 
purchaser, not as a representative of one of the parties, but as a 
looker-on interested in the result. Here the question which has 
to bff decided is not one in which the judgment-debtor is any 
longer interested ; in other words, it is not a question arising 
between the parties to the suit, and section 244 hag no appli- 
cation. 

We dismiss the appeal with costs. 

Appeal dismissed. . 
(1) (1894,) I. L. B., 17 All., 222, 1 . B. (2) <1892) I. L, B., 19 Calc., 088, P. O. 
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ISefors Mr* Bnrhhtf and Mr Jmhoe Menderson* 

mm MABHO DAS (Vi^M^sivv) is* KAUNbAL KISHOE DOTSAB 

(DPrBNDAKT) ♦ 

A^rf Wo» 131 of 1872 (Xiid%an Contract AdJ^ ^telion HtQ'^Xoau io fao%l%tate 
gmibUng’^Loan to aid in i)a^%ng off ffamtlmg debt-^Contraci mi 
itnnfed with iimnoi 

Meld tliat the fact that the o])jtct %ith \\Iucli the plamtiffi kut monoy to 
the defendant was to enable him io pay of£ % gramhlmg debt, did not taint the 
transaction with immoi ihty so as to distnfcifcio the plaintiff to rccoYer. 

The facts ai)pear sufficiently from the judgment of the Court. 
Pandit Moti Lai Nehru and Babu Durga Charan Bamrji 
for the appellant. 

Mr. Dwarha Nath Banerj^ for the respondent. 

Bukkitt and Hekdeesox, JJ.— In this case we are unable to 
concur with the decision of the lower appellate Court. 

The facts briefly are that, on the 20th Iffovembor iS98, several 
persons, including the defendant-respondent — persons described 
by the lower appellate Court as being men of high social standing 
and considerable wealth — ^mot together at the house of the plaintiff- 
appellant, and gambling ensued ; but in that gambling the plain- 
tiff-appellant took no p.irt whatsoever. Prom time to time it 
would appear that the defondaut-respondent lost certain sums of 
money, and in order to pay those ho borrowed from the plaintiff 
up to Es. 4,000, which he promi-ed to repay. This fact is dis. 
tinctly found by the lower appellate Court, which finds that the 
money was borrowed by respondent to pay his gambling debts. 
The lower appellate Court very properly finds that the agree- 
ment between the plaintiff and defendant was not by way of wager, 
and therefore not void under section 30 of the Contract Act; and 
it further finds that the agreement by the defendant-respondent to 
repay Rs. 4,000 was in consideration of that sum having boon lent 
to him at his request by the plaintiff ; and the Court further"fonnd 
that that consideration as it stood was not in itself unlawful or 
immoral. On thoso findings one would have expected that the 
lower appellate Court would have given a decree to the plaintiff. 
Ihe learned District Judge, however, came to the conclusion that 

» second Appeal Xo. 430 of 1808. from a dScrca of Mr. E 0. E. Lcggatt, 
m^ct _ Judge of Mirzapnr, dated the 6th April 1898. reversing a decree of 
^^,J<^i Lai, Officiating Subordinate Judge of Mirzapur, dated tlra 10 th May 
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the general object of the plaintiff in lending money was to 
foci lit te gambling^ and the/ every loan hid this objeof in vieWj 
and eveiy agie^ul^.nl to repay ^.uricd came tanti and caen 
contract had as ite geiiOLai delect the facilitation and promotion 
of gambling at the plaintiff^s house. 

In those remarks we are unable to concur with the learned 
Judge of the Court below. The object of the one series of 
transactions with which we are concerned here was to enable the 
rebpondent to pay off his gambling debt as is found by the Court 
below. The consideration for the agreement was the promise 
made by the defendant to repay the money on demand. We do 
not see how the remarks of the Judge as to the general object the 
plaintiff had in lending the money affects the case. The Judge 
ftnds that the object or the consideration — for they are only 
different names for the same thing seen from a different point 
of view — was not of itself unlawful or immoral. In our opinion 
to lend money for the purpose of paying off a gambling debt 
with a knowledge of it being applied for payment of such a 
debt cannot be considered to be an immoral act. We think 
the Court below ought not to have reversed the judgment given 
in favour of the plaintiff by the Court of fir^^t instance. We 
therefore allow this apped and restore the decision of the Court 
of first instance. Appellant is entitled to his costs in this Court. 

Appeal decreed* 


Before Mr Jushoe a)id Mr Jushoe Afhman. 

WAHIB-OT-NIfeSA Am orsEES (DMiiumAisTB) © GOBAliDHAX DAS 

(PEAI2?TIEr) ^ 

Morlgage — Bmsm mortgagee mi made ^arfy to stnt % pr%or mortgagee^ 
Suhsegmnf smi hg pesuwe morlgagee-^A^igorUomnent of redoing hon 
noneg — Third parlies, pm ohasers. 

A i>rioi moitg'igoa, K, obtaintd a deciee in a snit upon liis mortgage, to 
whifb suit a puisne moitgagee, Gf, was not made a paity, and subsequently one, 
J?, attached the deciee, and, having put up the pioperty for sale, pm chased 
St himself. the puisne moitgagee, having hi ought i suit for ledemption of 
M?s mortgage and sale of the propeity, Xsold his rights to P, who was there- 
upon added as a defendant G obtained a doeree for ledcmption and sale. 

♦ Second Appeal Ho 832*00 1887 from a decree of L. O Dvans, Bsq., District 
Judge of Aligarh, dated the Gth August 1807, mofbfying a decree of Bahu Auant 
Bam, Sulfordinate ^ludgc of Aligarh, dated the 30fch 8epteniber 1896. • 

% 


1900 


LrisT iJadho 
J}k.f 

KAtrrSAIt 

I^isnoa 

Dhusab. 


1900 

Tulg 16 . 



454 


THE INDIAN LAW EEPOET^, [vOL. XXII. 


3900 

Wahib-un- 

mssA 

0OBAEBHAir 

Das 


Meldi pei Banei jj, J,, that P wa<? entitled to tlie wliole amount wMeli (? 
Imd to pay for redemption of tlie piioi moitg'nge* \utli the exception of tlio 
amount of tlie pureliase-money paid by S at tlie auction &%Ie, \\liieli amount, 
and xvbicli amount only, would be due to B ox liis repieseotxtives Dtp 
Bfarmii 8%ng7iv jS^ra B%dffh (X) jBcddeo BliafilnY Mmlnar 
appioved. 

Meld per Ail^man, J, that tlie auction purebaser, B (or Ids repiesenta"- 
tives), was entitled to the wboio amount to be paid by 0 foi ledemptioa of the 
fiist mortgage. Dtp Marmn Singh y Mim Bingh (I) dissented fiom, and 
Baldeo B%ari7i% v. Mmlitar Singh, (2) distingmsbed. 

The facts of the case sufficiently appear from the jiidgmenfe 
of either of their lordships. 

Messrs, Abdul Baoof and Kammat Husain for the appel- , 
lants. 

Mr. D. H* Banerji, Babii Jogmdro Math Clmudhri^ Pandit 
Bundar Lai and Pandit Moti Lai Hehru for the respondent. 

Bahebji, J. — ^This appeal has been brought in a suit which 
arose out of the following facts : — 

On the 19tb April, 1878, Mussammats Habiban and Bina 
made a simple mortgage of 544 bighas 2 biswas in favour of 
Kaim Ah Khan, Mazhar Ali Khan and Nazar Ali Khan for 
Ks. 1,500, and on the 29th Jannaiy, 1886, Habiban alone mort- 
gaged a fourth share of the same property to one Gobind Earn. 
She subsequently made two other mortgages, to which it is not 
necessary to refer. 

The first mortgagees brought a ^^nit upon their mortgage 
against one of the mortgagors and the heirs of the other, and 
obtained a decree for sale on the 1st August, 1S89. The decree 
is No. 72 of 1889, and the amount of it was Es. 8,306-14-6. 
Ihe puisne mortgagees were not joined as parties to the 
suit, 

Bansidhar, one of the defendants in the present suit, hejd a 
siirri])le decree for money against Kaim Ali and others, the first 
mortgagees, and in execution thereof caused the aforesaid decree 
to be attached. -As attaching creditor ho took out execution of 
the decree, caused the mortgaged property to be sold by auction 
on the 24th March, 1894, and purchased it Iiimsolf for Es. 1,050. 
On the 24th November, 1894, he sold tlie said property to Wahid - 
unvjiissa and Jan Muhammad, defendants, for Es. 4,400, and 
(1) (1897) I, D. U., 10 All., 527. (2) IVeekly Hotes, 1895, p. 45. 
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those persons^ on the same date; made a ubuiruotimry mortgage of 
it to Dnngar Siugh and others, defendants^ fourth party, for 
Es. 6,000. These defendants are admitted to be in possesbion of 
the property. 

Goblnd Earn, the second mortgagee, broaght a “iiit for sale 
upon his mortgage, and obtained a decree on the 23rd February, 
1692. When, m execution of that decree, he sought to bring 
the mortgaged property to sale, he was not permitted to do So 
by reason of the prior sale of the 24th March, 1894. He there- 
upon assigned his dcciee to the present plaintiff, Gobardhan 
« Das, on the 4th November, 1894, and the latter, as the assignee of 
the decree, brought the present suit on the 7th December, 1894. 

The ground of his claim is that, as Gobind Earn was not 
made a party to the suit brought by the first mortgagees, the 
decree obtained in that suit, and the auction sale held in execution 
t>f the decree, are not binding on him ; that, as subsequent mortga- 
gee of the property, he had still the right to redeem the first 
mortgage, and that by virtue of the assignment made to the plain- 
tiff, the plaintiff is entitled to redeem the said mortgage. He 
prayed for a decree for redemption of the mortgage of 1878 upon 
payment of Es. 1,060, the amount of sale consideration paid for 
the mortgaged property, or such other sum as the Court might 
declare to bo payable, and for possession of the property comprised 
in the fiibt mortgage. 

On the 17th December, 1894, that is, after the institution of 
the probent suit, the first mortgagees, Kaim Ali and others, con- 
veyed to Prasadi Lai all their riglits under the mortgage of 
1878, and the decree obtained upon that mortgage. Prasadi 
Lai -was thereupon added as a defendant to the suit and is now 
arrayed as defendant, fifth party. 

Wahid-uu-nissa and Jan Muhammad denied the right of 
Gobind Earn and the plaintiff to redeem the first mortgage and 
asserted that as Gobind Ram was the mortgagee of only one- 
fourth of the property, the claim to redeem the remaimug 
three-fourths was not mamtainable and that redemption could 
take place, if at all, upon payment of the whole amount due under 
the mortgage of 1878, which they alleged to be Es. 5,182-0-6^ 
and not upon payment of the sale price. • 
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The defence of Dnngar Singh and others, mortgagees from the 
above defend mts, wis veiy simjUi, the only diffv-ioiKo being that 
they tdbgcd a laig r nm to bo dne npoii ino f rsi ni 

Pia ndi Lai uigul ihutiti. iil kiAnf ^vas nOi cipitled to 
redeem <■ pt upon ])a}^nicotoi the whole aiaoiiiit clue upon the 
mortgigc, and he cLiimed .0 bo entitled to the whole of that 
amount With the q\ option of Es. I,llo0, the amount of considera- 
tion iiaid by Bausiclhar. 

The Court of first instance was of opinion that as Gobmd Earn 
was the mortgagee of a fourth share of the propeity, the plaintiff 
was entitled to redeem that shaie only, on payment of a fourth 
part of the mortgage money, which the parties admitted amounted 
to Es. 10,000 on the date of the decree of that Court. The 
claim for possession was dismissed, and a decree was made for 
sale upon payment of Es. 2,500, to which it declared Prasadi 
Lai not to be entitled. 

From this decree the plaintiff appealed, and Piasadi Lai 
preferred objections under section 661 of the Code of Civil Pro- 
cedure. 

The lower appellate Court referred certain issues to the Court 
of first instance under section 6GG of the Code, and ultimately 
held that the plaintiff was ciiiidcd to redeem the whole of the 
property in suit upon payment of Es, 10,000 admitted to be 
due upon the first mortgage on the SOtli SepI ember, 1896, and 
further inteiest on the said amount up to the date of the decree 
of the appellate Couit Tiio learned Judge next proceeded to 
consider the rebpeotivc rights of the rival defendants to the said 
amount, and came to the conclusion that the present appellants 
were entitled to Ks. paid by Bausidhar and interest on 

that amount, and that Prasadi Lai, as represe^atiug the first 
mortgagees, was entitled to the balance. Ho also held lliat 
the plaintiff should be granted a decree for saJe, and aceord- 
ingly made the decree from which this appeal has been pre- 
ferred. 

Various pleas were taken in the memorandum of appeal, but 
most of them have been abandoned. The pleas which the learned 
oDunsei fin* the appellants has urged before us are the third, the 
sixth- and the seventh. 
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It is contended that, as the suit was one for redemption, a 
deciee for sale should not have been made. This might have been 
a valid plea had the appellants not submitted to the decree for 
sale made by the Couit of fiist laslanco. They did not appeal 
fiom that decree, and it appears from the judgment of the lower 
appellate Court that in the fii’bt Coiiit they consented to a deciee 
for sale being passed. Further, as the plaintiff, as representing 
the pmsne mortgagee, is not entitled, according to the rulings 
of this Court, to sell under his mortgige without ledeeming 
the prior mortgage, and as the ultimate object of his suit was 
that he might be m a position to sell under his mortgage, a 
decree for sale in the present suit would not prejudice any of the 
parties, and would prevent further litigation. I am not therefore 
prepared to accept this plea of the appellants. 

The seventh plea, which is to the effect that Prasadi Lai, 
defendant, had no locus stand% in the suit is, in my opinioni 
untenable. As has been already stated, the decree obtained by 
the first mortgagees, Kaim Ah Khan and others, on the first 
August, 1889, upon their mortgage of the 19th April, 1878, 
was for Rs, 3,806-14-6. Bansidbar, who caused that decree to be 
attached and the mortgaged property to be sold, realized Es 1,050 
only out of the amount of that decree. This sum appears to 
have sufficed to satisfy his own decree, but a large amount was 
still due upon the decree to which the first moitgagees, Kaiin 
Ali Khan and others, were entitled. Both parties admitted 
in the Courts below that Es. 10,000 was recoverable under the 
said decree. It cannot therefore be said that the first mortgagees 
had no right left which they purported to transfer on the 17th 
December, 1894, to Prasadi LaL After the sale, which Bansidhar 
caused to be effected on the 24th March, 1894, the first mortgrgees 
had "subsisting rights under their decree of the 1st A^ugust, 1889 ; 
and as they transferred those rights to Prasadi Lai, the latter 
has stepped into the shoes of the first mortgagees, and is now their 
representative in interest. This representative status of Prasadi 
Lai was, I may observe, never questioned in either of the Courts 
below, and no is^ue was raised on that point. The only queption 
y?hieh was discussed iff the lower appellate Court as ^affecting 
Prasadi Iial was, whether he was entitled, as the representative 
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of the filst mortgagees, to any part of the mortgage money 
winch the plaintiff was bound to pay for redeeming the first 
moitgage. That is the qno«tion to which counsel on both sides 
chiefly confined thoir able and elaboi ite arguments m tins Court, 
and that is the piincipvl queotiou which we have to determine in 
this append. 

In my opinion it was not necessary, for the purpose of granting 
the relief to which the plaintiff was entitled, to determine the 
rival claims of the poisons who alleged that they were entitled to 
the mortgage money. It was enough for the plaintiff to pay that 
money into Court, leaving it to the claimants of that money to „ 
have their respective rights to it determined in a suit of their own. 
This would have obviated the necessity of following the ordina- 
rily unusual course of determining the rights inter se of persons 
arrayed in the suit as co-defendants. However, as the lower 
appellate Court has appoitioned the mortgage money between 
diffeient sets of defendants, and as both parties desire that the 
matter should be determined in this suit so as to avoid further 
litigation, I do not think we should decline to decide the question 
of apportionment. 

The learned Judge of the lower appellate Court has held that 
as the purchase of the mortgaged property by Bansidhar, whom 
the appellants before us represent, discharged the decree obtained 
by the first mortgagees upon their prior mortgage to the extent of 
Es. 1,050 only, and as a large portion of the amount of that decree 
still remains nnsati-fied, the pre-ont appellants are entitled only 
to the aforesaid sum of iis. 1,050 and luteicst tliereoii, and that 
the balance of tlie mortgage money should be paid to P.vasadi 
Lai, who now lepresonts the first mortgagees. In support of that 
view he has referred to some observations made by my brother 
Aikmaii and myself in our judgment in the case of Dip Narain 
Bmghv.Hira Bmgh (^L). In that judgment we said: — ‘‘Had 
a tluid party purchased the property and had his purchase money 
discharged the prior mortgage in full, he would undoubtedly have 
been entitled to claim that a subsequent mortgagee who, by reason 
of his not being a party to the prior mortgagee’s suit, had the 
light to redeem him, must pay him the fCll amount of the pirior 
(1) (1897) I. D. B , 19 All., 627. 
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mortgage. But if the purchase money paid by sn^b a pur'^haser 
did not folly satisfy the amount of the prior mortgage, he h not 
entitled, upon redemption by a puisne mortgagee, to the whole 
amount of the piior moitgage. The subsequent mortgagee would, 
in our opinion, have to pay the full amount duo upon the prior 
mortgage; but that amount would be apportioned between the 
purchaser, whose purchase money satisfied the moitgage in part, 
and the mortgagee to whom the balance of the mortgage money 
is due. When there are more purchasers than one, the apportion- 
ment should be made between them pro ratdj and the balance 
should go to the mortgagee.^^ These observations fully bear out 
the conclusion of the learned Judge, which is further supported 
by the ruling of Edge, C. J., and myself in Baldeo BhartJn v. 
Hushiar S%ngh (1). If the view expressed in the above cases is 
coirect, the apportionment ordered by the Court below is unim- 
peachable, and this appeal must fail. It is, however, argued that 
the question before us did not directly arise in, at least, the first 
of the two eases referred to above, and being thus an open ques- 
tion, should be considered and decided by ns again. This is no 
doubt true, but I consider it highly inexpedient that the decisions 
of the highest Court in the Province should be fiequently altered, 
and title acquired on reliance en those decisions thus unsettled 
and shaken. Unless, therefore, it is established that a decision 
already given after careful consideration is grossly erroneous, I 
should be loath to depart from it, even if its correctness may be 
open to question, and even if the opinion expressed m it is only 
obiter. It is contended that the view taken in one of the two 
cases mentioned above by my brother Aikman and myself, and 
that taken by Sir John Edge and myself in the other, are erro- 
neous and not warranted by law. No c ise, reported or unrepoited, 
has Seen cited to ns in which this or any other High Court has 
held or expressed a different opinion, and no authority has been 
referred to which bears directly on the point and shows oonclii- 
sively that this Court erred in making the observations contained 
in the judgments pronounced in the two cases mentioned above. 
Speaking for myself, I must say that I have heard nothing in the 
argUOTut addressed to us which induces me to alter the opinion I 
(1) "Wmldj Kot«0, 1895, p. 45. % 
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have already expro-«*ecl on the pointy and to think that it is eon« 
tiaiy to any spe ific piovjsion ot law, or to any rule of jtistiee, 
equity and good conscience^ according to which the Courts in 
these Piovinces are bound to aci. And I may aild that after an 
anxious consideration of all that has been said in this ease I still 
adheie to that opinion. 

I need hardly mention that in eveiy suit for sjtle brought by 
a prior mortgagee a puisne raortgxgee, of whose interests the 
plaintiff has notice, should, under section So of the Transfer of 
Property Act, 1882, be joined as a party in order that he may 
be afforded an opportunity to exercise the right of redeeming the 
prior mortgage which, as subsequent mortgagee, he possesses. 
Where, therefore, a prior mortgagee has obtained a decree for 
sale without making the subsequent mortgagee a party to his sui% 
the right of redemption of the latter does not become extinct and 
he is entitled to exercise it even after a sale has taken place in 
execution of the decree obtained upon the prior mortgage. He 
must, accoiding to the ruhogs of this Court, ^^be placed in the 
same position he would have held had be been a party to that 
litigation.'^ Having been relegated to the position which he 
would have occupied had lie been a party to tlie suit, ho could 
redeem the prior mortgage only upon payment of the whole 
amount duo upon the mortgage. This is concede 1 on both sides, 
and is what was licld in Dip Narain Sivgh v. Ei'm Singh (1). 
When such payment is made after a sale has taken jilace under 
the first mortgagee^ decree, the qiie^ion ari-es— Who is entiiled 
to the amount paid? That is. the tpiestion which have to 
decide in tliis appeal. 

There can be no doubt that if the first mortgagee himself has 
purchased the mortgaged property; he alone is entitled to-the 
mortgage money. It is also beyond question that if a stranger, 
i. c., a person other than the mortgagee, becomes the purchaser, 
and tlie price paid by him fully satisfies the amount of the mort- 
gage debt, the whole of the mortgage money should go to him 
alone, the mortgagee having no longer any right to that money. 
It is contended that he would be equally entitled to the whole of 
the mortgage money even if the price paid by him satisfied the 
(1) (1897) I. L. K., 19 All., 527. 
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mortgage only partially. The reasons advanced in support of 
this contention are^ that upon the making of an order for sale^ 
under section 89 of the Transfer of Property Act^ 1882^ the 
mortgage security becomes extinct ; that after an auction sale has 
taken place in pursuance of the order, the mortgagee ceases to 
have any right in respect of the property sold ; that the rights 
of the mortgagor and mortgagee pa^^-s to the purchaser, and that 
therefore, upon redemption, the purchaser alone is entitled to the 
mortgage money. In the firbt place, this argument assumes that 
the purchaser is in substance an assignee of the mortgage, which 
lie certainly is not. In the next place, it overlooks the very 
nature of a mortgage and the rights of the mortgagee. Every 
mortgage presupposes the existence of a debt, and it is for the 
purpose of securing the repayment of the debt that a mortgage of 
propel ty is made. In every simple mortgage, unless there is a 
specific covenant to the contrary, there is a personal obligation 
upon the mortgagor to pay the debt, and there is also the liability 
of the mortgaged property for the debt. So that the security for 
the debt is two-fold, namely, first, the personal security of the 
mortgagor, and next, the security of the property. The liability 
of each kind of security is to the extent of the whole amount of 
the debt. It is for this reason that, when a person entitled to 
redeem seeks to redeem the mortgage, he must pay the whole 
amount due for the time being upon the mortgage. It is for the 
same reason that when the proceeds of the sale of the moitgaged 
property are insujBficient to pay the amount due on the mortgage, 
the mortgagee is declared entitled to obtain under section 90 of 
the Transfer of Property Act a decree for the balance, provided, of 
course, that his right to the balance has not been extinguiDhed by 
the operation of limitation or for any other reason. The debt, 
that is, the principal money advanced by way of loan and interest 
thereon, called the mortgage money in section 68 of the said Act, 
being the sum which must be paid in order to obtain redemption, 
the creditor, that is, the mortgagee, is the person who would ordin- 
arily be entitled to get that sum. If a person other than the 
mortgagor entitled to make snob payment, c. g,) a purchaser of the 
mortgaged property, has^paid off the whole amount of tne debt, 
he, and not the mortgagee, would be entitled to the whole of ike 
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mone)’' pakl for rctlemplion. But if such ofior person has pai«i 
only a part of the debt clue to and reeoveriMo by the mortgagee^ 
I fail to *^cc unclor whai principle of kw or equity he would have 
tho right to a 2 )propriatG aoy ‘-urn in excess of the ainoimt paid by 
him. If the appellants^ contootioii is correct, such peison would be 
entitled to the whole of the money paid for redemption, A% how- 
ever, in the case supposed, a piri only of the debt due to the first 
mortgagee had been discharged, the right of the first mortgagee to 
recovtr tho balance clue to him would still subsist. When, there- 
fore, he realizes tlie amount of the balance, as be is entitled to do, 
the result will be that the amount of the same debt will have beem 
recovered twice over^ — a result which no Court of Justice should 
countenance or sanction. Another and a more serious anomaly 
will arise if the appellants^ contention be accepted. The subsequent 
mortgagee who redeems a prior mortgage is entitled to add to the 
amount of his own mortgage the amount of the prior mortgage and 
to recover the total sum froa> hiS mortgagor and the mortgaged 
property. If the proceeds of the sale of the mortgaged property 
prove insufficient for the realization of that sum, he will be able to 
recover the b dance from the morlgrgor by obt u'niug a decree under 
s'-ction 90 of tiie Transfer of Propei*i.y Act. If tho whole amount 
of tho prior mortgage be paid to the purchn,‘=5or of the properly, the 
first mortgagee, whose debt would rernnin unsatisfied, would, accurd- 
iug to the learned couiisol for the appellant^, also have the right 
to realize, by means of a decree under sectiou 90, the balance due 
to him. This right, the learned coiiusel said, was ii hafeguard of 
the interest of the first mortgagee. So that the mortgagor may 
have to pay the same amnunt twice over, tliat is, once to the first 
mortgagee and again to tlie subsequent mortgagee. I need hardly 
say that I do not feel myself justified in adopting a view which 
will work such injustice. 

If, again, we turn to the case of the mortgagee, similar injustice 
will be done to him in the event ot the whole of the mortgage 
money being paid to the auction purchaser. When the su])=5eqnent 
mortgagee has reciecmel the first mortgage by J>aying into Court 
the whoje of the purchase money, fhe firs]^ mortgagee is not, in my 
opinion, entitled to obtain a decree under section 90, on the 
grL)und that he has realized by the sale of the mortgaged property 
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only ft piiL'fc of the debt ; fo 3 ? when tlie mortgage has Lten talLy 
redeemed by payment of the morfgi^ge money into Court, ii 
cannot posdbly be said that a balance is still due npon the mnrt- 
gage. Tiie consequence will theiefore be that, although the hist 
mortgagee to whom a portion of the debt is due has not actual] y 
realized it he wdl bo ^vholiy without a remedy in lespuct oi‘ liiiit 
portion. 

JSTovf, lot us see whether the view adopted by the learned 
Judge %\iil lead to «iiniilar injustice or anythiug appionching d. 
The learned Judge has directed that the ap2>oI[a2irs shouht get 
' the amount which Bansidhar, their predecessor in title, jiaid for 
the iproperty, and interest on that nmount from the date of lii:- 
purchase. He has thus awarded the oum by wliich the 2)urcli.sor 
%yas actually out of pocket. Tim jiiirciiaser lias sniVeitd no io-s, 
and IiH only loss, if it may be called a IcsS; i=> that uf the g fui 
w'liich he exiiected to derive from an ajiparentiy 
purciiftse. Whon in’operty is purchased under circumstances 
"similar to those cf the present case^ the purchaser makes his 
purchiifae subject to the risk of its being defeated by the --econd 
mortgagee who was omitted from the first inortgagee^b suit, tind 
to the risk of his having to surrender the projicrty upon the fir&t 
mortgage being redeemed by the puisne mortgag{‘e. it i- not 
likely that a pureha'ser under such cireumstancevS would pay fuH 
value for the ])roperty. li he has to give up ihe propeity for 
which, in the ordinary course of things, he mu--t have i)aiil inndi- 
qnate value, and he is compensited bj^ the j)aymenl to liini of the 
money vviiicU he paid as the value of the property, I do not sec 
that any hardship is done to him. If the pro]uuty is of largo 
value, sufficient to cover the amounts j^ayablo under both tlio first 
mojjgage and the second mortgage, and lie prefers to retain it and 
for that jimqiGse has to jxxy the amounts of the two mortgages, Iio 
suffers no loss, because he receives back ihe amount of the |.>ar“ 
chase money already paid by liim, and for the balance he gets an 
adequate equivalent in the property itself. The present case 
appears to me to be an apt illustration in point. Bausidhav jmr- 
chasod the property in quesrion alter Gobind Bara, the vSecond 
mortgagee, kid obtained his decree. That decree was apparently 
in courae of execution when the aucrion sale at which Bansidhar 
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pHrchasecl took place^ for we fmcl tkat the «'aicl «ile was coiifirmecl 
after the postponement of the sale which had boen ordered ia 
execution of (bbincl decree. Bansiilliary wli )j as attaching 

creditor, was himself ex0 oting the deiwee obtained on the first 
mortgage, must have known that in making the pnrciu^c he was 
undertaking a risk, namely, that of tlie sale being ignored by 
Gobind Earn, who not a |nrfy to the first mortgagee^ snik 
He paid for the property a price which was evidently much 
below its proper value. Ke himself M>ld it iomitdiatelj after-^ 
wards for more than four times the value he had paid for it, 
and it appears to have been admitteil in this suit that the« 
property was well worth Es. 10,000. A person who purchased 
property of such value for Es. 1,050 only cannot reasonably 
complain if he has to surrender the property upon getting 
back what he actually paid. And the appellants are in no 
better position than the person from whom they derive their 
title. It is time that if, under such circumstances, the purchaser 
has to surrender the property, he derives no benefit, but as ho 
sustains no loss and as the benefit he expected to derive was 
that arising from a speculative purchase, he is not entitled to any 
sympathy. In my opinion the mode in which the Court below 
has apportioned the mortgage money is more in consonance with 
justice and equity thc^n that contended for on behalf of the 
appellants. 

It is strenuously argued on behalf of the appellants that 
after the sale under the first mortgage the fir-it mortgagee ooasecl 
lO have any right to tlie property, that it Is because the proport v 
has passed to the purchaser and he objects to its being sold in 
satisfaction of the second mortgage tliat the second mortgagee is 
under the necessity of redeeming tlie first mortgage, tlia-^ the 
mortgage money paid by tlie second mortgagee is paid by him in 
®rder to make the property available to him for the realization of 
the amount of his mortgage, and that the person who holds tlio 
property is therefore the only person who is entitled to the mort- 
gage money paid by the second mortgagee. It is further urged 
that when the mortgagee asks for any portion of that money he 
seeks to resort to a source which he has already exhausted hy 
<eau«ing the property to be sold. This contention might probably 
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iiave been valid had the proprefy been the only ftjr 

the mortgage debt, and the only source froin which tint eft h^t 
could be recovered. Boi as has been already said, tlic iiritv 
for the mortgage debt is, in the absence of a specific cotdi ut to 
the contrary, not only the security of the property, but i bn tin* 
personal obligation of the mortgagor to pay the dtbt, and the* 
liability for the whole amount of the debt attache^ h> (aib of 
these securities* 

A puisne mortgagee who was not a party to the fit*d moif- 
gagee’s suit and had no opportunity of redeeming the 
gage has to pay the full amount of the debt becaxiso In* > 
to pay the amount which he would have had to pay had iu be ^ fi 
made a party, and there can be no question that he x^ouhl lia \0 
had to pay the full amount of the mortgage money due i^r thi 
time being, inasmuch as that amount would have been r^i»n r** 
able from the property also. Where the fiist norig ijice 
realized only a part of the debt by the sale of the propejt} , tliiif 
is, by enforcing the security of the property, there ‘-till a 
balance due to him which he can realize by enforcing ilie other 
security. It follows that when the subsequent mortgagee p i\ ^ 
the full amount of the debt and thereby totally discharge^ the 
debt, the person to whom the balance is due, that is, the <lr-l 
mortgagee, is the person who has the right to appropriate that 
portion of the money paid by the subsequent tnorfgagee wliieli 
represents the balance, the purchaser whose purchase money has 
satisfied the remainder of the debt, being entitled to the remain- 
der of the money paid by the subsequent mortgagee. There i-nn 
he no doubt that if in siicli a case the purchaser cannot ln'ild vqy 
the payment made by him as a shield for his protection to the full 
extent of the mortgage money, he is not entitled to the W'hole of 
that money. It Is, however, said that such a purchaser is entitled 
to use the first mortgage as a shield to the extent of the wdiole 
amount of that mortgage, but no authority has been cited in sup- 
port of this contention. The contrary view was held in Baldeo 
Bharthi v. Hmliiar Singh, (1). It does not appear to me to be 
reasonable that the purchaser should be aw^'arded an amount which 
he never paid. The money paid by the second mortgagee does not 
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cuHsist of the procenls of the iDort|4:agei! prupertjj nor ib it paid 
Eb an cf^iuvalcnt of the valui uf the *^dld property. That money 
caimol, theaoioic, bo regarded deii\ul fioni ifie honree which 
has already bien exh anted by the audnui sale whieh has takea 
place hi execution of the first mortgager V divree. This case h 
not a case in wluch^ under the contra< i of niofigage^ the pro*, 
perty was the only sOv^urity for the debt. The sect ml mortgagee^ 
it ib true^ pays the mortgage money because of hn interest in 
the property, but, as has been already pointed out, he does 
not pay it as solely representing the value of the security of 
the propeity. The fact of hm igooiiiig the auction Kile and ^ 
offering to redeem the fir&t mortgage duC'^ not revive the debt, 
because the debt had never been exlingiiibhcd, and it is not 
on the ground of the revival of the debt that the first mort- 
gagee can get the balance due to him, A calnpari^on of thCJ 
provisions of section SO of tiia Transfer of Property Act wdth 
those of section 87 show s that an auction sale of the morigaged 
property does not extinguish the debt, although it extinguishes 
the security as between the mortg igor and the mortgagee. No 
doubt the first moitgagee cannot proceed against the mortgaged 
propeity any longer, but I ^ee no ronsou why he diould be 
depri>red of the money which is undoubtedly due to him because 
the i^eivon wlio purchased the mortgaged property took with 
his eyes open a defe.isiblc title, and evidently paid for the pro- 
perty a Value much Imlow the value whicli it would otherwise 
have jfctohed. For the above reasons I see no valid grounds 
for departing from the view which my learned colleague and 
my sell expressed, after careful and mature coiioiJ oration, in 
Dip Narain Singh v, Iiira Singh (1). I am not a^vare of any 
ruling in wh*ch a different vie\Y was adopted, and, as I have 
already said, none was cited to Us at the hearing. Ail (he cases 
bearing on the point which 1 have been able to find in the reports 
are cases in which the purchaser had fully discharged the prior 
mortgage. I am unable to hold that upon considerations either 
of law or of equity the conolusion at which the Court beiow' has 
arrived to the apportionment of the piortgige mone^v is erro- 
n:eoua. I would therefore dismiss the appeal ^Yith (X)st , 

; (1) (1897) L L. E , 10 All., 527 at > 53 V 
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The objectiuBB preferred under seetion 661 of the Code of Cwil 
Proccclore by the plaintiff and by Prasadi Lai are^ in mj judg- 
ment, untenable. As the plaintiff in his claim distinctly asked for 
possession, to whicli, it is admitted, he was not entitled, the learned 
Judge was justified in refusing to allow him his costs of the suit. 

I think the award of interest on the purchase money paid by 
Bansidhar which has been decreed to the appellants was under the 
oircumstaoces of the ca«e, equitable. I would therefore also 
dismiss the objections under section 561 with costs. 

I would extend the time for payment to the 16th of January 
1901. 

Aikkax, J. — ^The facts which gave rite to the suit out of 
which this appeal has arisen are somewhat complicated. On the 
I9th of April, 1878, the owners of certain property situated in 
the village of Birka, in the Aligarh district, mortgaged it to Kaim 
AH Khan and two others, described in the plaint as defendants, 
first party, as security for a loan of Es. 1,500. On 29th January, 
1886, one-fourth of the =?ame property was mortgaged to one 
Gobind Earn as security for a loan of Es. S25. 

On Jst August, 1889, the first mortgagees got a decree for sale 
on their mortgage in a suit to which they had not made Gobind 
Earn a party. 

On 23rd February, 1892, Gobind Earn in a suit in which he 
impleaded Ganga Earn and Durgar Singh, in whose favour mort- 
gages of portions of tlie property had been executed subsequent to 
his mortgage, obtained a decree for sale under his mortgage of the 
29th January, 1886, 

The decree obtained by the defendant^?, first party, was attached 
by one Bansidhar, defendant, second party, in execution of a 
sioa$)le money decree he held against them- The mortgage decree 
was put in execution, and on the 24th March, 1894, the Jtoort-' 
gaged property was sold by auction and purchased by Bansidhar 
for the sum of Es. 1,050. 

Eight months afterwards Bansidhar sold the property for 
Es. 4,400 to Jan Muhammad Khan and Musammat Wahid- im- 
nissa, defendants, thirds partyj who forthwith executed | usufrne- 
luary mortgage of it in favour of Bungar Singh and others^ 
defendants, foiirth party- 
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«Oa 4tE December, 1891, Gobiml Jlam, tlie second mortgagee, 
sold bis decree to Oobardhan I)a% flic plainfilf in tbe pwent 
suit, for 810-0-9* The plairititr alleges that Gobincl Ram 
Eot haadng been miade a party to the suit in cUiich the ^leiree on 
the firtot mortgagc‘ was obtained, dul not loac hi^ riglit to redeem 
that mortgage, which light luts pa-sed to him, the phiuliff. 

The relief which the plaintiff asked for ia this suit mus a 
decree for possession of the propeity covered by the first mort- 
gage on iiaymout of Rs. 1,059, the amount fetched at iho auction 
sale, or any sum the Court might adjudge to be proper. To 
this x>rayor the words by redemption of the mortgige^^ ^ 

are added. The jilaintiff also adds a praj er for any other relief 
which, under the cireiim'-tances of the case, he might be held 
entitled to. 

The present suit %vas instituted on the 8fh December, 1894, 
On the 17th December, 1891, the defendants, fir«t party, sold to 
one Prasadi Lai any rights they had under their mortgage deed 
of l9th April, 1878, and decree of 1st August, 1839, and Prasadi 
Lai was made a defendant to the suit. On Sth February, 1894, 
he filed a written statement, alleging that the sum of Rs. 9,590-4-0 
wms due under the mortgage deed, and tiuit plaintiff wms not enti- 
tled to redeem the mortgaged property until he had paid him 
(Prasadi) that amount. 

The lower appellate Court has made a decree in favour of the 
plaintiff, declaring that if he pays into Court the stun of Rs. 11,020 
in discharge of the first mortgage, lie shall be entitled to bring to 
sale tiie property covered by the first mortgage in order to realize 
both this sum of Rs. 11,020 and the amount due under the decree 
of 23rd February, 1892, which \Yas jmssed in favour of pLuntiff^s 
predecessor in title, the second mortgagee. Out of the amount 
of Rs. 11,020 directed to be paid into Court in redemption 
of the first mortgage, the lower appellate Court has ordered 
that the representatives of the auction purchaser under the decree 
on the first mortgage shall receive only the amount paid at the 
auction sale with interest, and that the balance shall go to 
Prasadi, the assignee of the rights Of the £.r^t mortgagees. The 
representatives in title of the auction purchaser come here in 
second appeal. 
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The main plea urged in this appeal is that the apportionment 
of the Rs. 11,020 made by the lo^\er appelhte Com t is wrong. 
It is contended that the assignee of the fir-t mortgagees is iK>t 
entitled to any part of this amount, the whole of which, it is 
urged, should go to the representatives in title of the auction 
purchaser. The question as to who is entitled to tlie money to be 
paid m redemption of the first mortgage was the subject of long 
and able argument at the bar. 

The learned District Judge refers in support of his decision 
to a passage in a judgment of this Court in case of D%‘p Narmn 
Singh v. Ilira Singh (1). The pas'-age relied upon by the Dis- 
trict Judge is as follows:-— If the purchase money paid by such 
a purchaser (he., a third party buying at a sale in execution of a 
decree on a prior mortgage) did not fully sati^^fy the amount of 
the prior mortgage, he is not entitled, upon redemption by a puisne 
mortgagee, to the whole of the amount of the prior mortgage. The 
subsequent mortgagee would, in our opinion, have to i>ay the full 
amount due upon the prior mortgage, but that amount would be 
apportioned between the purchaser, whose purchase money satisfied 
the mortgage in part, and the mortgagee to whom the balance of 
mortgage money is due.” J^ow h must be admitted that the 
above passage fully siippoits the order which the District Judge 
has made as to the apportionment of the money to be paid in 
redemption of the first mortgage. But a reference to the ro«^t of 
the judgment will show that the opinion expressed in the passage 
cited was not necessary for the decision of the case before the 
Court, and mii-^t therefore be looked upon as obiter dictum. I 
was a party to the judgment in Dif Narain Singh v. Hira 
Singh (1), The able argument of the learned counsel for the 
appellants has satisfied me that the opfniou expressed in the 
passage cited as to how the money should be apportioned is 
erroneous. 

In order to explain the reasons for the view I now take, 
I will state the present case as follows, disregarding the various 
doToliitions of interest which have taken place, as they only com- 
plicate matters and dp not liffcct the decision of the question at 
i^ue, 

(1) (1897) I 
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rlliue ut'^on i ut.iu jf two mtnigi Tli«" lioWer 

ni pin r in O’ « 1 < »1f’ un- lu iH*»nliKin inn suit to 

wfe’ h !i< d > -n t if ni»k tk 111 ifi H L i ; ^ i piihn lliis 
<lu It ♦ i- pH I Uo i u i f uiln piopnt} i -*>!*! in 1 pin lu^ed by 
nibnd 1 lo pu»-{i li'uu not lii\iri‘’ In n madis a 

piit% to tlie ^uu nn tof OiM in iL in In t In- ri^hf imtleir 

lii^ innrt^i^r 'J < luht i iibnn^thi piopirh to in order 
to renli/o fho mi tnnt dui on i i- m ntw^i^o ISH^ i-* iirl I by this 
(*otn1j he rnuint t brin|^ tin pi qn ii\ to ^ib until h * li is n deemed 
the fnsl Ii IihIhi n diu btl ui tin « I'l liled nbiveand 

in other tas s thaf wind f!u pUHue niortj^Hio h to pi} i^i not the 
amount uiudi the pr»pmi} tHi hi ! at aiutniu bR* the amaiinti 
wbidi he ^vouhl luiw* lui I to piy b ul ho been ma le a paity to the 
suit brought by the tiral morigHi:i e, I hat i-, ilio full amount of the* 
mortgage money due on the iir&i moitgage. The qin^stion is-— 
Who is> to get tbi's amonuf ! It appear- to me that the fust mort- 
gagee can have no claim wlulcwer to it; anti for the following 
reasons. When the pioperty wa- sold iu execution of a decree 
passed on tlm first mortgage, the piircha'-er got ii compitle title to 
the property so iar as the first mortgigee and the mortgigor were 
concerned. The rights of the mortgager in the property entirely 
passed away with the salc; and, whatever rights the first mort- 
gageo may have to piocccd against the other piopcrty of the 
mortgagor, he has no right to get anything moie out of the mort- 
gaged property when once it has been sold in execution of the 
decree upon his mortgage. The only defect in the purchaser's 
title to the property that the property is liable for the 
amount of the second mortgage, owing to tho Bcoond mortgagee 
not having been made a party to the suit on tlie fiist mortgage* 
When the second mortgagee pays the amount due under the first 
mortgage, that is only a condition precedent to his getting pay- 
ment of his money by having the property sold if neoOt^sary, 
Supposing the amount due under the first mortgage is Es, 10,000, 
and the amount due under the second mortgage Es, 800. When 
the second mortgagee pays m Es. 10,000 he is entitled to have the 
iptoperty sold, and out of the proceeds he gets Rs. 10,000 plus 
Es. ,800, tEe amount of his own debt. It is clear, therefore, that 
all has got is Es. 800, tho amount of his own debt, ^ If fie 
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is paid the amount of his own debt, ho has no rijjlii to proi-njl 
against the mortgaged propeity. As said alrnc, hi- riddiijitfi)!! 
of the fiist moKgago is only a step toward-' gilting in iiir- 
own money. It a lemarkiblo fact that in thi-i ( I'-o the in pit - 
sentatives of the auction puichiser in thoir ttrith n ‘•tittnnitt 
distinctly said that they were i^illmg to pay iii} mioiint iourid 
due to the second moitgigco, but no notice whafevor is tikin 
by the Courts below of this offer, and the fa<f thit tin Cniit^ 
did not take notice of it is not made a ground of tppt\d in !lu' 
Court. 


^ Now, supposing the second mortgagee pays in the amount due 
under the first naortgage, from what source will this amount 
ultimately come ? It is clear that it will co ne out of flte 
propeity, for unless the property is of sufficient value to --iti-fy 
both the firot and the second mortgagee, the second niorigigee 
will not, in order to recover a comparatively small sum, .a- in 
this case, risk the loss of a very large amount. Now, if the .amount 
paid m by the second mortgagee on account of the first mnrfgigc 
comes out of the property, wh,at right has the fiist mortgagee 
to receive any portion of it ? As said above, when tlio pro perty 
was sold in execution of the decree on the first mortgage, the 
right of the fiist mortgagee to receive anything more out of fh& 
property came to an end. I have no hesitation in holding 
that the first mortgagee is not entitled to receive any pirt of 
the sum paid in by the second morigigee in ord'r to obtain 
the privilege of^ bringing to sale m satisfaction of hi, own 
debt a property in which the first mortgagee has ceased to have 
any interest, and which belongs solely to the auction pur- 
chaser, subject only to the liability to satisfy the second mort- 
gage. 


in the course of the argument stress was laid oa the fact thn 
the auction purchaser bought the property, when sold in exeentio, 

mortgage, for a very low price. I dc 
not think this ought to affect the question we have to decide. H< 
bought at a public auction— no fraud is attributed to him and i' 

fortune Fo/ aught we know, Prasadi, who pureffased^ the 
deoree-iiolder s rights during the pendency of this suit, may h^ya 
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jTajcl a still smaller pn^e, but wlnt the price was wo are unable to 
say, as the copy of the sxle-deecl filed by hiiii lias somehow clisap- 
pearcd from the record. 

It -was also urged in rrgiimeiii that payment of the whole 
amount to the auction purcliasor would affect the first mortgagee’s 
rights under scetiou 00 of Kit No. IV of 1SS2. In my judg- 
ment the first moitgagoe’s rights under section 90 would not be 
affected. But whether or iiot, he is not, in my opinion, entitled 
to got any further sum out of the mortgaged property than was 
reali;Kcd when it was sold in execution of the decree on his mort- 

For the respondent, Prasadi, reliance was placed on a deci- 
sion of this Court in the case of Baldeo BhaHhi v. HusMar 
Singh) (1)* The facts of that ease differ from those of the present, 
for, as is observed in the judgment, the first decree was not 
a decree for sale. 

In this case the plaintiff as assignee of a second mortgagee, 
who had lent a sum of Rs. S25 on the security of one-fourth of 
the property mortgaged in the first deed of mortgage, prayed to 
be put in possession of the whole of the mortgaged property on 
payment of the amount realized at the auction sale. The second 
mortgage was a simple mortgage, and the above relief was one to 
which it is clear the plaiutlff was not entitle<l. But he also asked 
for any other relief to wliioh, under the circuiustanees of the case, 
he might be found to be entitled. With rofercnce to this prayer 
I am of opinion that the Court below* wa^ jiisliiied in pasdiig a 
decree for sah on redemption of the first mortgage. But, a- set 
forth above, I differ from the lower appellate Court as to the 
manner in wdiicli the money to bo ])airl by the plaiutiir bofore he 
can soli the property in satisfaction, should be dispo'^ecl of. I 
would sustain tlie 6th and 7th grounds of the motnorandam of 
appeal to this Court, and hold that the money ought to go to tlie 
representatives of the auction purchaser, inasmuch as Prasadi by 
his sale-deed only acquired such rights as the first mortgagees 
may have to proceed under section 90 of jbe Transfer of Pro- 
perty Aqt, and did not acquire any righj; to money which wmiild 
come out of the mortgaged property, seeing that any rights^ 
^ (1) Weekly Notes, 1895, p. 45. r 
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wliich bis assignors bad over that property* disappeared when it 
was sold in exeontioix of their decree. 

I wonld modify the decree of the lower Court by directing 
that the whole of the money to be paid by the plaintiff for 
redemption of the first inorfgago shall go to the appellants^ the 
representatives ot the auction piirehaser; and I would allow 
them the costs of their appeal* 

There is an objection filed by the plaintiff-respondent to the 
order of the lower Court in regard to costs* I would not 
interfere with timt order, which was within the discretion of the 
lover Court, and would diTimiss the objection with costs. 

By the Couet— - 

Under the se(ond paragraph of section 575 of the Code of 
Civil Procedure, the decree of the Court below is affirmed, and 
the appeal and the objeetiun-, under section 561 are dismissed 
witli co'-ts. The time for payment of the mortgage-money is 
extended to the IStli of January^ 1901. 
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the course of a Judicial jproceedmg"— Statements made beTore 
a Jhasistrace under section IC-l.] Held, tlmt where witness had 

i'fiirm ition before a third 
class Magistrate under section 16 1 of the Code of Criminal Proce- 

tiW oUfi statement at the 
tiL.l ot the case before a Magistrate of the first class he might 
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paragraph of section 193 of oho Indian Penal Code. Oueen-Plmpress 
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SECT TON 499 — Defamation 
hiQ.t^n^nt 'tnade by an arouxed pemon in an application to a 
Court— Biateme7it -made in good faith for the protection of the 
interests of the person makinq it,’] In an application for the 
transfer of a criminal case the applicants alleged, with some 
apparent reason, that the c^se hid I>e.‘r» falsely got up against them 
by the complainant at the iustigition of one Umrao Singh in 
order to prejudice thorn in their defence in a civil suit which Umrao 
Singh had caused to be broiighi; against them. Meld that this 
statement did not amounf; to defamation — not because of the 
application of any principles of English law, for such principles 
did not apply to prosecutions for defamation under the Indian 
Penal Code — but because the statement fell within the ninth excep- 
tion to section 199 of the Indian Penal Code. Queen-Mmpress y, 
Balkrishna Tithal, In re Magarji Trikamjit, Queen v. Fursoram 
Greene v. Delanneg ^md Abdul Hakim v. Tej Chandar 
Mukarji, referred to,?^ 

isuri Prasad Singh v. Umrao Singh ,»« 234 

«1869— JY (Inihak UrroBCE Act), sections 17, 21^— -Decree^ 

for nullity qf marriage passed by a District Judge-- Gonfirma* 

Hon of decree by High Court — Feriod for confirmation — JSffect 
of confirmation^ if made before statutory period has elapsed'-^ 

Act of 1872 f Indian JSridenee ActJ, sections 41> 44.] Section 
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ser^ t^e considcratioti money remained witli purchaser, in his hands 
for the purposes and under the conditions aiyrtM^d upon between 
them. ^ 

Sah Lai Chand Tndarjit ... 

ACTS— 1872—1 (Ikjojax Etipettce Act;, sectton (j2. See Mortgage* 

— IX (Inptats' C^ontbact Act) siocrroi^s 15, 16, 1<) 

I'r^ eeilure Code, secHons 
r)22, 520 —Ataard - Validity oj" ataard — Ant^rd to he a 

considered award of the arhilrators, hvd really an agreement het- 
ween ihe ^mr ties to the submission ] Under section 16 of the Indian 
contract Act, 1872,^ as it stood before amended by Act No. VI of 
i89tb it is not sufficient, in order to render a contract voidable on 
account of undue influence, that the party claiming to a\’oid the 
contract should have been at the time he entered into it in a state 
of tear amounting to mental distress which enfeebled the mind: but 
there must further be action of some kind, the employment of pressure 
ox influence by or on behalf of tlic other party to the contract. 
Jones V. Merionethshire Building Society referred to. 

Where an award which purported to be a considered award of 
the arbitrators framed after consideration of the statements of the 
parties and the evidence of witnesses was found in reality to be 
merely the adoption by the arbitrators of an agreement arrived at 
and signed by the parties to the, reference, it was held thzt this 
would not prevent the award being a valid and binding award 
between the parties. 

Gobfxrdhaii I)as Jai Kishen Dus ... ... 25 


SECTio]v -^Agreement 

opposed io puhlio policy - Contract relating to purchase of land 
within his circle by a patwari — Act No. XIX of 1873 (N,-W P. 

Land 'Revenue Act) section 257.] Meld that a contract entered 
into by a piitwari for the purchase for his benefit of land situated 
within his circle is a contract which is opposed to public policy, even 
though it may not be rendered void by the rules framed by the 
Board of Revenue for the guidance of patwaris. 

Shiam Lai r. Chhaki Lai ... 220 


XII of 1881, section 7. 


SECTIOW 23, See Act No, 


; SBCTIOK 30-Zo^.» to faci- 
litate gambling— Loan to aid in paying of gambling debt — 
Contract not tahited with immorality.^ Meld, that the fact that 
the object with which the plaintilf lent money to the defendant 
^ was to enable him to pay oft a gambling debt, did not taint the 
transaction with immorality so as to disontifeie the plaintiffi to 
recover. 

Beni Madho Das Kaunsal Kishor Dhusar ... ... 452 


— — SECTION 43 -Joint con- 
tract— Right of promisee to sue any or all of the joint promisors 
—Right of joint promisors to be joined as defendants— Decree 
against some only of several joint promisors— JSffecis of such 
decree — Civil Brocedure Oode, section 29 -Mindu law— Joint 
Mindu^ family— £os{tion of managing member,'] The effiec'fof sec- 
tion 43 oi* the Indian Contract AcVi872, being to exclude the right 
of a joint contractor to be sued along with his co-contractors, tha 
rule laid <Sown in the cases of King v. Moure and Kendall v, 
Ma^ilton is^io longer applicable to cases arising in India, at all 
events in. the Mnfassil, since«thc passing of# that Act, and a judg- 
ment. o,bt»ined a^inst some only of the joint contractors and 
remaining unsatisfied is no bar to a second suit 03 ^ tljye contract 
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agaiiihfc tho oUn‘r joint c<>iitrafti>rw. A'?'.?/; v. Jfo(fri\ hnida/i 
V. Bamiltui}, In n ILhiijaon ^ ilo v. S.rhnfu'lJ yttiiuti) Lai I 

Chowilhry V. i^aoukit L-'L, r. 

Majt'ndroUilJ Mfousj ct , (1 arvft.nrii i'hiUt v. iSavnunl ('Itruna 

Mf' nnffr Cl‘( 1 1 i\ Lifk'uiuhtti v. 

hhot/ Bnhihhiii,n v. Tv rut r. ('vln'Ica L n .\ahh((nniu 

Mi(duli, yarayu.ia \. J.a ks^ni } na Cht i > 1, IShanaiu K’ivr\. 

Land Morhftftfv Mauk nf Intf S jol ; ( . and r>^ linn v. U^n/rniim' f 
Doxstfu, Ri.ij lAifrhmiprl SI, ali S-]nJrrY. TL M'ori(ini/e 

Bank of India ^ Uadha l^vrnhod AA, ./.) A'., v llnnkhrlaman 

Singk^ Bhukandas rijoli nl, -i nd- u\\ L>‘liahLii Kaxl'd^ax^J^aksmi- 
xlwnkar Jjf.rxhtinl'ar \\ T i,^h tin rru ^ Jh-n-rttai v. Jnaan Lot 

Motilal Beehardaxs v. G-hflJaUuL ffarirahi. Mrinnmead %\ llarri- 
soni WiLwii, Ci: y. Ha Ira ms Lr^aLr Srva.nsliip Co.^ 

Bohtusoii Crtisfd > Bo Ina* kilud v. Sti/ipri^ I/IfCsilvn v. Ternifi^ 

Bit Bliaddffr Seicak Fande v. Sarjn J'rusad^ Fhairani Pcrskad v! 
Kailu, JDhmipat Singh v. Sham Suustder IIlHcr referred to. 

^ The nsanagiiig member of u Hindu joint f.uiuly bolds a posi- 
tion in relation to the other members of the f.imilv" and the family 
property peculiar to himself and imt preeiselv analogous to any 
thing known to English law. Ho is not the undent of the other 
members of the family. 

Muhammad Ashari r. ihidhe Ram Singli 

ACTB~-]872-'1X (1>-IHAN COXXKAOT AoTh SEC'TZOXS Uh*>, KH— Pnam- 

Agreement to ///rr tlmr to vrhndpal dehlor-- 
^raimtous agreemetif^Surelg not d i^rhargedA A m^-re L-r:itui- 
tons agreemeiil by a creditor to give time to ilm prineipil debtor 
will not discharge the surety. lu order to have such eiToot an 
agreement to give time to the princip’d debtor must niuuuui to a 
contract, timt is, there must be consideration thcivfnr Fhilp^i 
V. Brianf, Tueki'r v. Lahig, and iJhtrkv v. Birleg, referred to. 
Damodar Has r. l^fuhuinmad Husain 


See Act No. IX of IBifO, sections 72, 7G. 


SJ‘:c'T^(^^8 i:u, 152, 101. 


Oontraot^Bailn^eni-^Ziah^^^ 

nature of the the Infectious 

Bampal Singh c. Murray & Co. 

Bevnnne. Adt^:lB7D neither Prcprinccs L^d 

can he partitlohedV wnat is miW f materials thereof 

' 9ttch l^nd is:covered with bidldi^ ^stheKndin the mahal. 

■ .^Htldxngs, the Court making the 
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partition has to follow the provisions of section 124) of the Act; but 
it can decide no question of right to the buildings, nor can it 
partition them. 

Ashiq Husain -o. I^fuhaaimad Jan ... 329 

ACTS— — XIX (N.-W P. Land Keventte Act), sections ItitJ, 170. 

1C8 — 2 ^ 0 , XII of f A ^ricitJ /uris-t,s* Jboans Act), seefion 

5 — Tffhai'i loan — Sale of 1/onse in defouli of pirifmcnt of loan 
— 'Effect of such sale.] The p^ovifions of sections 100, i07 and 
168 of the North -Wcsteni ih*ovincos Land Hrvimue Act, 1878, apply 
only to tlie sale of a patti or m ihaU Where therefore a house 
upon svhich there existed a prior incumbrance -was sold on 
account of the non-payment of certain takavi advances, it was 
b(3ld that such sale did not avoid the prior incumbrance. 

Sheo Sampat Fande a- Bandhu Prasad Misr _ ... 321 

_ SECTIOK 191, See 

Pre-emption. 

SECTION 205 B — 

Court of Boards— Contract entered into hy disqualified 
frietor whilst Ms property was under the charge of the Court of 
i^Vards.] Section 205 of Act No. XIX of 1873 does not cease to 
have effect when property to which it might apply is released from 
the custody of the Court of Words. Such property cannot at any 
time be taken in execution of a decree obtained on a c<)?roact 
entered into by a ward of ihe Court at a time when liis p'operty 
■was under Hie superlutendeiico of the Court. 

Hi man dial Singh y. Jhainan Lai ... ... 


SECTION 24Ui)~^Act 

Xo VIII of li'u'd (Northern India Canal and Drainage ActJ, 
section 45 — CmZ a nd Becenue Courts ~ Jurisdic Hon - Suit to 
reco'cer alleged excess payments in respect of irrigation 
BLeld that no suit would lie in a Civd Court to recover ji^yments 
alleged to have been mudo in respect of irrigation dues in excess 
of what was properly leviable on ihe pbiuliff. 

Balwant Singh y. The Secretary of State for India in Council... 139 

g^cTiON 257. See 

Act No IX of 1872, section 23. 

1874— XIV (SCHEUl'LEB DrSTETCTS AcT) SECTION 6— 

17 of the Kumaun llnles, lB94-~Code of Civil Procedure^ sections 
562, 5Gi — Bight of appeal against order under section 562 — 

Order of remand where decisioti of first Court was not confined 
to preliminary point.] Where the Deputy Commissioner of Naini 
Tal decided that a suit was barred by limitation* but at tho same 
time also came to a definite decision on each of tho other issues, 
and the Commissioner in appeal, setting aside the finding as to 
limitation, remanded tho case under section 562 of the Code of Civil 
Procedure. 

Meld, that under Government Notification No. 

27th dune 1894, Eulc t7, an appeal lies from such an order of 
remand, Saiyi^ Muzhar Mossein y. Mussamat Modha Bihi 
referred to. 

M^ld, further that the suit between the parties not having^oen 
confined by the Deputy Commissioner to the preliminary point, it 
■^was not^ under sections 562, 564, of the Code of Civil Procedure, 
open to the Commission^* to make an order under section 662. 

Hafiz Abdul Bahim Khan o. Raja Hari Raj Singh 



GENERAL INBEX. 


“’■ Partnov. 

— — 1 S 77 — XV (l^nuyt hm-nAVio^ Act\ siicTro^ 7 - RPiiysnrrv’ 
IT Artu-le 120^ Jfindu ^ le^ZX 

ahenafun^ hr Jfiudn widow—i^umlar snt/ haj^nd btf Hmitatim 
m ajminsf a prior rercr.siom r hp :<nhsrqimi! reverHoner not 

therdqt harrrd^ Held that, when; th -“O are fievwal reversiotiers 
eintitied 8uc{M»-Jsive1y niHlor the Hindu l ;\v to an estate held by a 
liindn wulow n oiiesueh ivverHioner can be heiiUo olaim tlir.oLh 

hiVivT' 'V I'V'' if that ether ieippens to be 

his iaaUnn but he deinves his tiiic tnmi the hist full owner. If 

r neareat reversioner for the time beinj? to 

oonkst an alienation or ;ui adoption by the Hindu widow is allowed 
to become barred by limiration as against him, this will not bar the 
subsequent reversioners. Mend Frasad v 
MaTda^ M^o^, Mamphal Mcd^. Tula Kmri, Jumoona Das.ya Chow^ 
dhram v. Mmimsoondarm Duasya Choiodhrani ana Isri but Koer 
Mussumat Rmslvtti Koeraiu ViitQn'tCx to. Chhaganram Aniih 
fw>7 ^otigavH and Penhad- Singh v. Ohedei Zall disTe^od 

lor, Artiola 

IdO of tha seeoud schedule, cl the ludhin Li.nitefcion Act, 1877, i« 

not exclud.'d from the berient of section 7 merely because the right 
of some other person through irhom he does not oiuim to suo for 
similar relief has become time-barred. The "right to sue ” nieii- 
tioned in third column of Article 120 moans Iho right to suo of 
the plninhlf or of some one through whom he claims. .'Tho "period 
of limitation mentioned in seoUon 7 menus the period of limit-i. 
ti on for the suit which tho plaintiff or some one through whom ho 
^luis IS entitled to institute. Siddhesaur Dntt v. Sham Chand 
m»dnn, Mriuo Mogee Pebia v. Bhoolm.,. M,n,ec PeKa. &ubUd 
C<>omar Choiodhrg v. Muro Chander Ck,nndhrg and' (h.bind 
Chandra Sarma Masoomdar v. ^nand Mohan, Sarma Mazoomdar 
retoTn’ocl to. 

Bhagwanta v. Sukhi 


Execution of decree. 


SBCTIOKS 7 ANB 8 . See 


otber came of a like nature'^ to defect 
Mp^or %ii In eases in whidi section 14 of the Indhjii 

Limitation Ac u, Id//, is pleaded as protecting the plaintiff from the 
bar of limitation, if there wim an inability in the Court to entertain 
’’y '”iy ""we not connected in any way 

U of Tikf nntiuT to deirt 7 «‘0 plaintiff, that cause 

rl - jurisdiction within the meaning of 

Motion 14. It 18 not necessary that the cause which prereated^the 
former Court from entertaining the suit should be a cMsf which 
was independent of and beyond the control of the plaintiff ^ 

t'AhoteSfit 
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XV 


Saldai- V. Soiiomali SaUar, Ham SuhTiaff Daa v. Oolind Frasad. ’ 
p “7 Kefait Soaaeia v. SUo 

J-,, A"* V. Tchha., TtarashnMg. v. Muhtayan, 

Fat, SitUarau Nat/udu v. Yagaun 
ana^«„„ v. 

^!athura Siiigli « Hliaw.-iiil Sink'll , ^48 

LutiTATto.>i Act) scHEi»raE II, aetici.b 
i- ism.. Ig mtchou pur, -hatter t-fmur/gaaed property to cancel 
a perpeinai jeau ^qraaied bp the moripapar in contravention of a 
fl ^ mfir^mpe.-] During i}r, coiit\miv,iice of a mortg^e 
^inch cunfcainccl a covonant against alienation of the mortgaged 
propL^rty, the mortgagor made a perpetnai lease of that property. 

Ihe mortgagee broiiglit a .suit on his mortgage, and having obtained 
a decree, put the mortgaged properly up to sale. The auction 
pnrelmser oi the mortgaged property on becoming aware of the 
exisieucc oi the perpetual lease, sued for its cancellation and for a 
declaration that tlie defendant had no right to interfere with or 
obsrruct the plaintilT in respect of the XiJ*<>perty in question. Seld 
that the limitation applicable to such suit vras that prescribed by 
article l^Ooi tlj,. second schedule to the Indian Limitation Act 1877 
and noL that, pivscrib.-d ])y article 93 or article P.l. The main prayer 
1 ^ decree declaring and establishing the 

plain ultra* title and the prayer for cancellation of the lease could be 
treated as merely subsidiary to the main relief asked. JPaahamutJm 
Ve Chin nap pan and Uma Skanhar v. Kalka Tramd reh-rred to. 

Din Dial v. Mar Marain followed. 

Aluhammad Baqar f>. Mango Lai 9 q 


Procedure Code, section 2A4. 


Procedure Code, section 294 


SCH. n., Akt. 178. Civil 
-- ScH. II. Aet. 179 <4) .See Civil 

IHfJ—TSfomcation 

^ March, 1893 — Mxemptians from the operation 

^ct-^Volunteeris.'] A voluuieer. being a person 
exeiuptcdm virwue of Nofciheation hTo. 4 m 8, dated 18th March, 1898 
ot the Govermneut i,f India, is not exempted merely with refer" 
ence uo lijs duties as a volunteer, ba giutually (anblect to the 
exceptions mentioned in the said Notihe itiou). It is therefore not 
nnlawrul for a volunteer t»j possess hre-arum and to use the same. 
Queen -Em press v, Samuel Luke 


323 


^ SECTio’^s !9 27 --MxeinpHons from 
^^i—Movermnent MoHJivation- ISfo. 5<8 of the 
hth March \m9 --aorernmeni Notification No, 458 of the I8th 
March lB9b— f€reo7ial me of Arms Arms carried and used 
servant of exempted person.'] By a uoUtication under section 
£ T Arms Act (Act Ho. XI of 1879) issued by the Ooverninent 
Ox India, certain persons, amongst them Baj.ts and Members of the 
Legislative Council of the^Licuuenant-Governor of the H-W. P,, 
were exempted fron«^ the operation of sections 13 and 18 the said 
Act; b^t with this proviso, thot, "except where otherwise expressly 
^stated, the arms or ammunition carried or possessed by such persoiis 
shall be fpr their own personal use, &c., &c.*^ Meld that the terms 
of this proviso would allow of a person exempted under the notifica- 
above Alluded to sending a servant armed with a gun into a 
neighbouring di^^rict to snoot birds for^him, and th^;t a gttn so 
carried and used by the servant of the exempted ' person : was in the 

if m' 
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^ Page. 

personal use” of the e's:empted person within tlio meaning of the 
notifie^iion. 

Qm‘cii -Empress v fUnj^a Din .. .. Hg 

ACTS— IST'f— 1 (IxnrAV Sr \MP At sr u r, aut. 8 — 

i.f a^sOf'ia f I'u: ~ i8pfrirt! r,-' .'>[ irfmn ~ L\^y.'fh> r lOif s^iipe/wedirip 

arhtdf^s o f uss>)i I'i! lOii — A< f I'T of f Compames' 

ActJ^^scifiOii.sli^^As '] A eoii{i>i!'y hy smiu s ami ahi i ly 

pos.sassiiig artiv'lis i lion pi .»t .s'cli <! to jii.-jS a spieial 

resolut.ioii, in virtue of i ilo. na .m i wts di* iwa up oiKivlt'd 

** irticles of associaiion ” in sup'*’*"., smon of ilio a.ilich;'^. tlw-ret-ofoie 
iii force. Tlie rtcoul oi ilsis 'spj<,i.:,l u solution was uiidor the pro'vi- 
sions of secLioii "f* of the Imli lu Companies Act, lS's2, Si'ui. to the 
Registrar of Joint Stock Compiiiies, To be recorded iiy him. Th..- 
document was impounded by the Ib^gisTrar on the g.ound that it 
required to be stamped as artlclts of assoeiaiion, and w is not so 
stamped. Hereafter a reference was m deby ilm Board of Revenue 
to the High Court under liio prov Sions of section 4G of the Iiidian 
S amp Ac tj as to whether the d.jcinneut in qiK\'.iioii required 

to bo st impel! JIeIdi\vA% the ludiii; C’o n panics >\ct did not con - 
teuipla.e any sue’; as no * aitic'os o* •in-oci idfon, and t'^at the 

docu'i vnt ill quo'j'io'^ w is s.orjwug 'n.e.e ‘J.s in .lie /‘*Gord oi a s.iecei] 
resoiuAon, and es. ssuch u*d no: ..q i.e lo Oe t,":.ii.pi.d 

In the la itter of llie New Egerkon VvooUen AHlls ... 131 

1>S1 — V (*dnr>H\,TR AND AUMl vrsTliAXlO \ A».T), SKCTroX 3 — 

Prolate — iVii I — DocUifient intended io take elfed purti^inHie 
bxfetxme oj the exeeutam and parllj/ (^fter the exeiv.tafiVs death. ^ 

Theie IS no objeetiou to one pirt of .in instiumenfc operating 
pr<B.’fenf% as h deed and another %}i j'uiuro as a Will. CroAi v. Cross 
releived to, 

Cliand Mai v, L.ichlinii Narain 163 

Nil iN -W. r Ren'T Act) sec Troy 7 — JBxproprietari/ 

ienant— Exprt. prietary riq-it-i arisinq on sale of pcnAonli/ of 
^€ndor\s proprietary riyh h A Ifeld thu inculJilh.t lim provi- 
sions of S{.o.,ion 7 ot the Noitli-YvA's mu i i ovine, s Bent Act, l8y,l, 
lu.iy come into r.pei ilioe, it is not nee^ysny tli'k the z.iuiind u- 
slioald lo'^o or p.:it with b.s piOpi.Cuuy lights in i< -^peck ot tlie 
whole oi lii.b iu...icoo in the uiuIkiI, JitCAmajn If/niAail v C-huian: 

Muh ammad approved. 

Held also Urit if a zannndar sells his zeauindari rights and 
includes Jn he sale the iighc to cullivuoiy possession, ol the sir 
land, and asrrees to relinijiinsh his expiouneiaiy riirhis in rtisnect 
of the sir hind, the vendee, in die cVoiit oi such posses^i -n not being 
delivered oi expropiiotuy lights not beinu' leliuqinshed, is noi 
entitled to cl 11 in ar<.fundof the s*-lu price or any portion thereof. 
Bhikhaon Suiyh v. Har Purs id eppiovcd, 

Muilidba* o. Peiu Jbij ... . 20o 


^ . gHC'Tioy 3G — Ajfplication for 

ejectment a tenant — Snhsecjiient suit for ^eefmeni as a 

and Revenue. Courts -- Jurisdiction."] 
"1. ’ niere fact of a pIainliJ3' in a suit for ejectment in 

a Civ^ Court having on a previous occasion applied lo the Revenue 
Court for the ejectmenb of the defendant would uot estop him 
trom^ asserting that the defendant was unlawfully in poiwcssiou, ^ 
that IS, as a trespasser, e ^ * 

Zubeda Bihi «. Sheo Charan 


8$ 
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ACTS— »Xn (N.-W. P. Ebnt Act) sKCTmxs 30* ih\(b)--Ap]>lif*a- 
lion for rjei'tmvnt as a ienant — Buh^eqnent suit for ej^f^ctment as 
a trsspasver Jilstoppel — urn/ Mrrenue Courts - Jurisd^e^ 

Hoti.'] Jleld tli'it fact t?i it a pliiiDiff in a civil unit for cject- 
mciit of ijii trcspias<*i hm on u previous occasion taken 

proci^ediijgs against Ilje dei'end int tnuku' section 30 of Uie lleiit 
Act» D^SI, is not of neoe«'*ity fatal to the suit in the Civii Court. 
Haldro Sifi’/h v. Imdad Ali and Deo Naruin Rai v. 8heo Oharaa 
Mai distinf^uished. Zuheda DVn v. Sheo Charan followed. 

Hamid All Shah o. Wilayat Ali ... 03 


8 Ji CT T o vs 03, i ‘ 1 ~ Sit 1 1 fo ;* 

recorded sit are of pnfifs Suit for settleoient of accounts — 
Dioiii afiori.'\ \Vi;eiv for the purposes of a suit in which » share 
of pi'otits IS cl.iimedi by ti recorded co-sliarer. either ag-iinst the 
lambardar or ajri'uiusl, «»i)e or luou* or all of tie* utlier eo sh >ivrs, the 
Courtis usked to :uIju^t the -lecounts. \vb it has 1<> be hfoked to is 
the main mid subst»ntial object of tlie huit:. If the main niid subs- 
trintial object of the suit is to ol»t nn a set tloimuit of aicounls, 
and the oLfcuinirijs^ u derive for a share of the proiits is only the 
ulterior object of obt,iiniiipr sucii settlement of ueeounts* tlien the 
suit is ti> be repf.irded as a suit for setthmient of accounts. If the 
main and substantial object of the suit is to ivtMver a sliare of pro- 
liLS which the defendant iuis ree«‘iv**d in excess of what he is entitled 
tOj and if the (^ourt is only Jinked to into thi' accounLs incich^ntally 
to th.it main object, arnl for tin* purpose ot determining: ivliether tlie 
sum claimed is due, then the huH is not a suit for settleinont of 
accounts meredy, but it is a suit for a share of profits within the 
first cate^^ory of section (?/,) of the N.-W. P. Bent Act, IS8I. 
Mohan v. Jtoala Prasad, explained. Indo v. Inko, referred to. 


Malik Muhaunnid ICanm and others c. (Mnga Paiide 


■ — siJCTTONS 170, 171, 172, 

Civil Procedure Code, sections 2Hd, 205, dA. 

— 1882—11 (XynrAv TnmTa Act) s’scTroNs 82, S8. AVe Civil 
Procedure Code, sections 204, 317- 
— 1882— IV ('ruAvsTii:n ov PiioT'HHTr 
Hindu Law (2). 


Mortgage (2) 


^Tortgft^^e (1). 


Mortgage (3). 


Civil Procedure Code, sections ITS, 24k 
'% o 


38i 


See 


or), bhcttok .30. See 


sectto^^ 60, See 

— — - pscTioy 82. See 

sucTio^r So. See 

— — srcTio’5? 85 — Jforf- 

patje — Prior and xu.hr equent moriaar^ees — TUfTeot ofnon-comptiance 
fjoith section S.^.l A ]>iior mor'tg ipree, witliout niukiner^a puisne 
mortgagee a party to hi*i suit, sued on his morfcgajri*, obtained a 
decree for sale, sohl tlie mortgaged propert;/, and. pui-chased it him- 
self- Subsequently the puisno^mortg igee liolding a mortgsige over 
the same property hroui^it his mortgage into enit without making 
the prior niiSitga gee a pirty, and obtained a decree for sale. Meld 
that tbo puisne mortgagee could not bring the mortgaged^ property 
to sale in exe<7;iiioTi of such decree. Janli Prasad v. Kirhen Pas 
follox'^ijjd. ^ 

Mohi‘bano r, IST-ulir Ali ^ ... ^ 

% 

— — SHCTIONS 88 , 89 . See 


212 
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ACTS— 1882— IV (Transfee op Peobertt Act), secpxon 90— 

hjn of deere( — Det^ree for sale ott. a mortgage — Mortgaged j>ro- 
perig sold in execution of a decree held hg a different mortgagee 
--Set (ion i)i) not applitahhJ} In onW to make the mimdg pro* 
vicled by section Oo of the Transfer of Property Act avail ible, it is 
necessary that the mortgaged property should have been sold in 
esocution of the decree ludd by the pcison applying for a furtlior 
decree under section 00 , Secthm 9o does not apply wlierc the mort- 
ga<:ed property has been sold under a decree held by some other 
person. Muhammad Ahlar v Munshi It am. Weekly' ISotes. icJ90, 
p. 20 S, followed, 

Badri Das ■»* Inaj^afc Kh in ... ... 404 

; VI (Indian Companies ActI sections 29, 58, 02---AppU- 

cation to compel registration of transfers of shares— Discre- 
tionarg power of Directors to refuse registration— Articles of 
Associat-ion— Interference of the Couris.1 Where the Directors 
of H Company (the Muir Mills) refused to register the transfer of 
shares and relied on Article 21 of the Articles of Association, which 
empowered the Directors to “decline to register any transfer 
of shares to any person of whom they may for any reason dis- 
approvc.” — 

( 1 ) Meidj that it is not nocossary under section 58 for the appli- 
cants to join their vendors in their applications. Dx parte Denney 
distinguished ; Shinner v. C%ty of Dondon Marine Disuranoe 
Company ; London founders Association v. Clarices Daine v. 
LCuichinson s JEJx parte Q-ilhert referred to. Dx parte Shaw 
followed. 


^ ( 2 ) Where it was found that there was a defect in the consti- 
tution of the Boird of Directors, which ivas not cured by the 
Articles of Association. Meld, that the Court was not hound to 
dismiss the application under secthm 5 S on the ground of its being 
premature, there having been no refusal to register by a properly 
constituted Board, but might treat the defence set up as a refusal, 
and deal with the application on the merits. 

( 8 ) Where it was found that the real obj(ietions entertained 
by the Directors to the various transierees w'ere'(]) their connection 
ns employes of the Cawnpore Woollen Mills with McBobert (the 
Managing Director of the Ciwnporc Woollen Mills) and the per- 
sonal anhnosity existing between Johnson (the Managing Director 
of the Muir Mills) and McBobert, and ( 2 ) the desire of the Directors 
(of the Muir Mills) that McBobert should not add io his vo4ng 
power at the meetings of the Company, and ( 0 ) that therefore the 
oo^echous were not personal to the applicants theinseb/es Mehl, 
that where the Articles of Association give a discretionary uower 
to the Directors to refuse to register a transfer, and it appears that 
the Directors have considered the matter, tlie Courts will 

not compel them to disclose their reasons, hut if thev do disclose 
their reasons, or evidence is produced as to their reasons, the Courts 
will consider whether those reasons proceeded on a right or wrong 
principle Eeld, further, applying the principle of English 
cases that oojocfcions not personal to the transferees do not con- 
^ituoc h>gitnio.ite reasons. Doole v. Middleton^ hi re Bell Bros, j 
Ex parte Denn^; Mo fat v. Farquhar s KaiUosro v.^^Ooorla 
S^inntng a7id Weaving Co.s In re Coalport China Co. referred^ 

The Muir Mills Company, Limited, of Cawnp^e m T. H. 
Condon an(|.A. Butterworth ... _ 'T.. 


1 1 Companies Act,) sectioxNs 7C, 79, See Act 

^ 0 . 1 of l87fv. Schedule I, Article 8. , , « 
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ACTS -1883- XV (X.-W. P.akv Ormt Mv-<k rrATinr<i Af T), crrxtftv 

4G-^r^sue of (infre^^^ir^t^rradf/or recovcinj nfaUeijul ai-nnr^ of 
Mmnajml iav Jn rls(ii< ii(}}i of UtUi tint 

a Mugistr.itf% iiciing liiuler s. c lion 40 of Act Xn. XV of IWA, jssu» h 
a warrant tor the rcati/ ition ot aincai<? of mnnii ip»l i i\< s \ll« 0 
to be due, the *Magisti dc is acting in n minisUnial cipnitj onlv 
andhas no jurisdiction to iin|nno ns to \\h(tiur such ir'-. Irs aic 
redly due or not. 

Ellis t\ The Mnnicipil Board of Mnssoouc , m 

7 * — 1 10 X 

69’-€amplot}tl of offeiwe agauist Municipal hpe-law^-^Poioer of 
Mmiiotpal Board fo /iivc a fjeneral mdhorUp fn insfifnfe enm- 
plaints on Us helitdfj Held that section 60 of the X.AV. P, and 
Otidh Municipalities Act, 1S8S, confers upon Ahinicipi*! Boards in 
the North-Western ProYinces and 0«dh the power to defegi tc 
generally their authority to make complaints in respect of mnnjei|m1 
offences ; and this general dolegition includes not nurely the giving 
of authority to do the formal act of pr< senting a comphintj to a 
Court, but the exercise of discretion as to whether In any given case 
a complaint shall or shall not be made. 

Powell IK The l^funicipal Board of Mnssoorie , , 123 

1S8I- XII (Aaiiicri.TTJETSTs' Loaxs Act), sectiojt 5. Sec Act 

No, XIX of 1873, sections lOd, 107, lOS. 

1800— Vni (OrAEniAx a\i> Wabps Act), sectio^nt 11— 

dian and Tf'^ard’^-Beafli of puardtan^ Smt hp ward aoainsi, 
gitar<Han\% wn for rendttiou of aeconnts ] Held that no suit 
would Ho hy a \\ard against; the son of his kite guardian for ruidi- 
tion of accounts, Jlame%hur Ttwari y. JCLsIiun Kkmar ufernd to 

Manmofhonatli Bose MulHck tu Bis into Kninir Bose 
Mnlliek ... . ... ... ... 332 

- — IX (Indiw Baxlwits Act), sroTroys 72, 76— Je/ f'tK 

JX of { Indian Contract Act), seeiion^ 151,152, HU— Co«- 
traet — Bailment — Linlnhtp of hmUe— Burden of proof 
wa^ Oompanp,} Where goods are d« liycred to a railwiy company 
for carriage not *Sit oyiicds risk/* and suih goods are lost or 
destroyed %\hile in the custody of the company, it is not for the 
owner suing for compensation for such loss or destruction to proyo 
negligence on the part of the company, but, when the owner has 
provod dtoivery to the company, it is for the company to prove that 
they liavo exercised llic care required by the Indian Con tract Act, 

1872, of bailees for hire. 

Nankii Ram o. Indian Midland Railway ComT^any 301 

ISUG — XII (Exerb'S! Act), section To — License to ■^etl spirits 

retail — Leath of licensee before expiration of period of license — 

Biglit of Ms heir and partner in business to contimio sale — 
Fersono I na fure of Zicfoi<p.l Held, that a license foi* the retail sale 
of liquor under the Excise Act, No. XII of 1 89(5, granted in Ihcname 
of one man, does not on his death before the expiration of the period 
of the license descend to ^is heir and partner in business so as to 
justify the said heir ?4nd partner in business in continningw to sell 
during CSie unexpirod portion of the period named in the license. 

Where an order ^d heou made for the sale of the liquor, part o| 
which was, as above ruled, illegally sold by the accused: Held, that 
if said ligfior had by devolution or otherwise become the property 
of the accused, there was no Reason why it should not be attached 
and sold. 


Madho Per shad, Tn the Matter of 


- 
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AGBKRMENr, CHJ VTUirOUt! See ,Vt c No. IX oi? 1872, bBCHo.vs Ur>, 
1.57. 

ANCIKXr DOCIjMKN rs, PRKbi MIHI05 is T«n ^'ce At fc Kts I of 187:2, 

StCtlOlH 07), ». 

AFPK III. See Civil Piocediire Co(l(% ‘3<‘ciioos %7'2, 588# 

Civil Proci dm e C'odo, oOl. 

Abitvim'Uw of , Sec Civil PisHsdiiro Codt', si'ctlon 231. 

Ptirticd to Civil i'i5)cs.dm.; Cmio, sxcti(oi-> ,C2, 582. 

* Pivseiirntiou of. See Lettc.b Pate iif,, sto lion S. 

AlliilTilA'i'iOK, See i^u*fcner^}l:p. 

A11M8. See Act No. XI ot 1878, section 
See Act Xo XI of 1878, section'^ 10, 27. 

ARTICLED OF A8bOOIATIOX, See Act No. I of 1870, Scbodiilo I, 
Article S. 

xlSSIONMENT i)cuding suit. See Civil Procedure Code, sections 372, 5S8. 

AUCTION PURCHASER, suit by. See Civil Procednro Code, section 
335. 


— title of. See Execution of dicive (5). 

AWARD, See Act No. IX of ls72, scctioms 15, Id, 10 
BAILMEXr. iS^e Act No. iX of 3olH), SActious 72, 7<>. 

See Act No. IX of 1872, sections IkS, I5i, 152. 

BURDEN OF PROOF— lato — Joint Ihndu f aim! u Sint, for 
2jarHf7ori~-Pha bj/ defeoulatifs NiatJtomeof the proper {jf tn viii 
teas tbeir self-ai-q^mred propertif.'] In a Miir for pirtition of pio* 
perty alleged to lx* the piopiCy of a joint Hindu fondly, of uliich 
the pluuUflf wis a nuonber, the did (‘iiclant s, \\hiIo adirntting that 
some of the piopeity sthidnlul in tlie jdanit joint pTo'perty, 
pleaded ihit ihe bulk of the piopcrty in of uhidi they wore in 
possession, was iheir own self-j.( quued properly Held t\uii 
burden of pioofwas on tlic defendanls to diow tint snob pioperlv 
was their self-acquisit on Sajendar Sinpli v. Saniar Suujb, 
Blnirm Das Dandey Mussmnmat Slmma Soond^i JUihxah a'nd 
Grohind Chtuider Mool-srjee r. JDoor gaper saxtd Baboo referred to. 

Kanhii Lai ??. Debi Das 


Act No. IX of 1800, sections 72, 70. 

CERTIFIED COPY OF ANCIENT DOCILMENT. AeeActNo. I of 1S72 
sections (>5^ 90. ^ 


CIVIL AND REVENUE COURTS, JURISDICTION 
No XU of 1881, section 30. 


OF- See Act 




sections 3G, 9''3(5). 


XIX of 1873, bcctiou 2-11 (^). 


See Act No. 


tion« 2 e 6 .' 295 , 4 A. Civil^Pxoecdure Code, .eo- 

CIVIL I’EOCEBUUE CODE, sectioxs 13. 2U--Tfa„;!fer of Trnpertv 
oeciions 88, 89- Xtecree not inacco/danfc 
. foi judgment— Tnter ^relation of decree.'] Whore a",aorteao-ee 
iDcluded in his plaint certain prolu^v 
which was not inclndtd in tie mor^ga^e deed, ard this fact^^ 
apparently eTerloohed Ey the dcfentknt who deftt-dld fte snS Tnd 





, xxi 
rnK'’. 

wliile lh“ i fh < um> Im* p-m n **p;mmf 

til?' Itypfjfijf c iiul ni t1]? «U<'ne tli«» pr<'!|M^rty tff? rh <1 vf m 

(Ie8fiib?fl IS Ihe pmp* rty in thi pUint % 

i/f/?/, tliai th<‘ d*»en? mini htbUinituilhi hypiihr < at? fl 
pro|^nfcy H cntn IK ?1 in iht' pliihit^ and tint nntinr «Mtinn 3 I r or 
8o?;tion 2H of tin* of I’ivil Prco*’dnre f<»nchidMl lln* d» f» n«iattt 
ivmn snWqin utly ‘^ninq: fo U‘o?i^ef tin p5op*rfy wnm^ly inihnbnl 
in tin' pi lint. 

K im Clurnlt r I. Ivniflo ,, ... *j 4 iS 

CIVIL PltOCKDiniE (’ODK sn iioss 13, oU« Mr% jiu}%i^nin--Umhr 
iohat ciretinnfmnu t a fiicimm mai/ //n rdt JnfinYittf «.< iteftteen 
defen4uuff,2 adjnduain»n beiwmi tUfowUnta b nm*8* 

mry to |j:iYe tlio appropri ifee relief to tS e pHintifF, tin? ailjinileation 
will be rex jndieafa betTie?'n tlie defemUntn n% viell m b* t%ua»n the 
pUintilf and defcuhnts. But for this t'frix't to atine rut!»t 

be a conflict of interest btt\iecn the deftcdants and v judgment 
deflmi: tr the real rights and ohbgitions of the def?*miitits %nfrr «f. 
Without u^'ttsbity a pnlginer t will not be rt x jfaUfa^a anmugut 
defemlants, nor will it he r/r jiitheatiz an tin in by mere 

inferetua' frmn the fact tint they hiue been eolleetivcly di»ftnt«al In 
resisting a claim to a shire ina<le against them as a gioiip 
ifiatidm Saraf/ff/i v. Xarai^Gn 3iahadu% L L. H., 31 Horn. 2Hb 
Alimad Ah y ^ajahat iT/^aa, I. L B,1^ AH, do, and M^dkart 
T. JCeitfs f L. II , 15 Mid , 2r»I, fnllow’cd. JRMnafJt Stntih Y.Mislke^ 
skar 'Wetkly Kott % 1SJ3, p. 3 b loftried to» 

Section 5U cf the Co it* of ihvil Piociduu* docs not, nuh ss the 
decrct' itself prccifHls on a gioumi common to all the dcLmdanfs, 
enable an appidlate Cem * to duule, upon a ground which it cousi- 
ders to bo common to '>11 the dtf?>ndants, an apjK'al prifcrred by 
some only of such ?h*femiints and to reverse tlic d? cr«‘c of the thmit 
below in favour of all the df*fembints Imuran Wni v, Krmit 
Sin^kt t- L. B , id All , S, reh'ntnl to. 

CInjju a, Uini h> Singh ... 3 g|| 

— Sfi iiON’ ip. Set Act No. IN of lH7i, 

section 43. 

; I — * ^rcTio>( 30 --Xumeroux prrmfi$ititi4rmitid 

nmiiarfy in ihe re^uh oj" <z suit —P( rm%*sti»n g%rm i0 g(»m& i& 
m hehitff of nU - — Pemt tn‘o» offer the filing oj* i/ie 0 t 4 ii 

bg mme oufg*2 that the permission required by section SO 

of the Code of Civil Procn dure nny be granted after the fliuig of 
a suit by some only of the persons interested therein. jFernmnde$ 

V. Modrigues followed, 

35.iMeo Bharthi th Bit Ilir 

BFCTiojrs hi, ruB-^FUint mt ngmd bg 

f!mniif&r Ht auikorised ageaf- Mfeet cf meh wmt tf stgnm- 
fure-^Fict-int mi netexxanig mid-^MreacA cf eoniraci-^Meczsure 
of damezgm-}^ Meld, that the mere fact that the plaint in a suit 
has not been signed by the plaintiif named theiein or by si^ person 
duly suthor!*ed by him in that behalf as required by section $1 of 
the Code of Civil Pt'fladure will not necessarily make the plaint 
absolutely voiC A defect in the signature of the JIaint, or the 
absence of signature, where it appears that the suit was In fact fiW 

' with the knowledge and by the authority of the plaintit learned 
therfin, may be waived by the defendant, or. If, necessary, ^uled 
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Dm r. Bung si Bud cl an Balia 'Dm rofenu! feo. Marglmh Ahmad 
V. Nihal Ahmad overruled. Mahabtr Prmad v. Shah Walitd 
Alam dj&tingnislicd Kafe^ar Bath v. A gggan and Badri Brmad 
V. Bhagwah Dhar dhcnssed. 

Tlio plaintiff sold to tlio defendant a certain nninber of cases of 
embroidered mublui. The defendant took delivery of some of the 
cases, but refused to take delivery of or pay for the rest. The 
plaintiffs re-sold the goods lefusedby the defendant, and brought 
a suit against the defend mt for damages. Held, that the proper 
measure of damages was the diffciencc between the contract price of 
the goods which the defendant had refused to accept, and the price 
realized by the plaintiff on the re-sale. Moll SelntUe ^ Co, r* 
Duchmi Ohand followed. Yule ^ Oo. v. Mahomed Mossain dissented 
from. 

Basdeo t?. Smidt ... ... 55 

CIVIL PROCEDUEB CODE, BECTIOI^s 102,103, m--Order dismissing 
a suit for default of appearances Construction of order^AppH-* 
cation for restoration of suit-^Bleadings-^Wliai consiUutes an 
** Appearance**,} In construing an order alleged by one side and 
denied by the other to be an order under section 102 of the Code of 
Civil Procedure, the order will be considered as an order under 
section 102, if, apart from the meic description which the Court 
gives of its action, and apart from the actual fact of the plaintiff's 
appearance or non-appeannee, the real meaning and substance of 
the Court's action is, that it dismisses the suit on the view, whether 
right or wrong, that the plaintiff appens and the defendant docs 
not appear. 

Where, his suit hiving been dismissed for default of appear- 
ance under section 102 of the Code, the plaintiff applies for its 
restoration, the defendant cannot contest the application tn limine 
as one which cannot bo entertained at all under section 103 by 
showing that at the time of the dismissal there was an appoiranco 
by the plaintiff in fact or in law ; but as an answer to the applic i- 
tion on the merits the defendint can raise the contention that the 
plaintiff was not prevented from appearing because in fact he did 
appear. 

It is not an "appearance" wiihin the meaning of section 102 
of the Code when the pLiintiff is represented only by a pleader who 
is without instructions enabling him to proceed with the case, and 
who is merely instructed to apply for an adjournment, Shankar 
Dat Duhe v. Badha Krishna and Soonderlal v. Gfoorprasad 
approved. Mahomed Asceem-oolA ah y, AH Buhsh, Kashi Bar shad 
T. Deli Das and Kanahi Lai v. Wauhat Rai referi*ed to. 

Lalta Prasad 0. Hand Kishore 

— — — SEOTiox 211, See Execution of decree (1)* 

- — — SECTIOK 230 — Kxecuiion of decree — 

tee for payment of moneg — Sgpoihecation decree--- Construction 
of document^ A decree was passed on the 5th March 1884, based on 
a compromise between the part es The decree was for the payment 
of certain sums of money by instalments, ai^d further went on to 
dectee that #The propeity in the bond remains Ifypothecated as 
The defendants have no power to transfer it. If any otUer 
^ hypothecated property In satisfaction of 

il|e tie defendants, the plaintiff shall have poww to 

lake oWfc of the decree without waiting for the instal- 

ments, and to ’ cause the hypothecated pj;operty to be ^Id by " 
anotiou." Meld, that this was not a simx>Ie decree for ,th6 payment 
^ of money such as would come within the purview of section 230 of 
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the Code of Civil Procedure JanM JPrasad v. Baldeo ^arain, 

1. L* E., 3 All., 210, distnififuished. Ohundra Nath I>ey v. Burroda 
ShoonduT^ G-koi^e, I. L. E , 22 Calc., 813, and Xal Behary Sinyh v, 
Mahbur Mali man, I. L. E., 20 Calc., 106, referred to. 

Palialwan Singli -r, Naiain Bas ... ... 401 

CIVIL PROCEDUEE CODE BTcnoN2Sl--Ma^ecutwn of deoreeSuii 
muler seohon 2.11 — Suit decreed — Appeal hy decree-Tioldere’-^ 

Death of one of two joint dec* eedi aiders - Abatement of appealS\ 

A suit was instituted against two joint decree-holders under section 
280 of the Code of Civil Procedure for a declaration that certain 
property which had heen attached by them belonged to the plaintijBfs, 
and was not liable to be taken m execution of the decree- The suit 
was dismissed by the Court of first instance, but decreed by the lower 
appellate Court The decree -holders appealed, but during the pen- 
dency of the appeal one of them died and no steps were taken to 
bring his repiesentatives on the record within the prescribed 
period. 

Meld that the appeal abated Ghamandi Lai v. Amir Begam 
referred to. 

Kamlapat Baldeo ... ... ... .. 222 

— SECTioir 234 See Execution of decree — 

Civil Procedure Code, section 234!. 

, — SBCTiosr 24i4i—Dxectition of decree Ques» 

tions for the Court executing the decree— Sale in execution- Suit 
hy decree-holder and judgment-debtor against auction-purchaser 
to set aside sale alleging an uni ertified adjustment of the decree 
prior to sale,'] Meld, tint the provisions of section 244 of 
the Code of Civil Procedure disallowing a separate suit to determine 
questions arising between the parties to the suit in which a decree 
has been passed and bearing upon the execution thereof, operates 
not only to prohibit a suit between the parties and their represen* 
tatives, but also a suit hy a party or his representative against an 
auction purchaser in execution of the decree, the object of which 
suit is to determine a question which properly arose between the 
parties or their representatives relating to the execution, discharge 
or satisfaction of the decree. Basti Mam v. Mattu and Brosunno 
Kumar Sanyal v. Kali Das Sanyal referred to. 

Bhani Earn <w. Chaturbhuj ... ... ... 86 

— SECTIOK 244 — Kxecution of decree — 

i^uestion arising between the parties to th suit**— Sale of pro- 
perty hy the Collector as ancestral property —Suit to set aside 
sale on the ground that property mas not ancestral,] Certain 
property of a judgment-debtor having been sold by the Collector a 
under section 320 of the Code of Civil Procedure as being ancestral 
property, the judgment-debtor sued the decree-holder and the 
auction -purchaser to have the sale set aside upon the two main 
grounds that the property was not ancestral, and therefore could 
not legally be sold by the Collector, and that the real purchaser at 
the auction sale was thc^decree -holder himself who had not obtained 
the leave of the (k)urt to bid. ffeld that the question ^thus raised 
were^ questions arising between the parties to the suit within the 
meaning of section 244 of the Code of Civil Procedure and that the 
suit iwould not lie. Basti Mam v. Kattu and Brosunno MSksar 
Sanyal v*. Kali Das Bmyal referred to. 

%aulat Singh u«Jugal Kishore^ ... , ... 108 

gnoxioisr 244-— af deeree^BaU 

in exemMon-^Deoree sattsfled—dmen^m^nl e/ in fayout of ^ 
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3”i“4ae\\4e1btor^£^ ’iT»nf; M « 

dLree-hofef s«eh surplus frou, tie 

Blian Kunwar «. Maiitab Singh 

CIVIJj PiiOGSDURE CODID. sscxiov ^-‘‘-i 7?^,,^, /• » t *** 

hraylt under cirem-Mtanoe.-! where the '■eTopt'r Yemed^tw^ht 

u was tl.at it was not ...n irapvo Jv c^^'f Proc-dura, 

Of the Court in which such suit^w.if brnnMtf U ! 
as an application inider section 244 of tlie Code ill’t" 

Jh unman Lai Kewal Kam 


r^J9re1fert2^/7^H'ey-~-P^^ro7/aw^^^^^^ to^je&uU or their 

bolder who bad oMain.Trdeere- InTo,.* ^ 

of tho TransfiM* nf 4 - oioav unchu* pt^tions i':«8. SO 

.«s u ZTmf' “r-*" •" 

had bought tho lights ard 

auction sale h(dd in lu^^n^out-debtors at an 

representative of the iu<hymout.d"l^n «^ecreo wae not a legal 
heard under section 24^ of th ‘ Cnrt» entitle him to be 

tiou proceeding. 

s^n.Jy. rj;z 6C;4rauti^uiS“ 

Maliabir Prasad e. Partab Chand ”,. 


a« applicaf%on under ifecHon^’^U ^ ideated as 

tionlctj, Soh, IL 4rt ^f 

stances iB'which «« prop 4 r'Ledl U r 
244 of the Code of CiviUwoeX- aLuv^ 
its discretion ti-eats th,f uU^nf ym exercise of 

section 24i, the nilf of ha)i*atio»>'’o" V*' ".“I® *“* ■'‘■PPP'^ii'eu uiidoi 
priate to applications under s.-cHoi 79 i’r'^ “ appro- 

byArt. 178%f the second sob^, °“o n ’ ““““’y' prescribed 
1S77. <rhamman Lal Tl-e^Zr Limitation Act, 

andStVaiffaSaia v %T' y''‘'''‘Hy Notes, 18 S 0 , „ ojo’ 

- referred to * '' L L. R., 22 Call] ist 

Maian Dag r. Jag'an Jfftth Singh „ 

to the auit—Seeand mor^eaeee iitf “ f’arfa 

pendency of a euit on firet mart«ao*^''^S:eu\YT'‘'^^ 

mortgngna who takes hi» morto-affo difrinfe''il, ■* 

on the first mortgage is a renresentstloo !!* t 1'®“'^®“®? a sBit 
- weaning of section 244 of the Codo of r* w/fchin 

' ^ aOos V. Tdamji PaUTc, referred fm ^ ® Procednre. MadU 

r ■ ' ; ;:SS«b Naram o, Chttini Lai 


79 


131 


430 


376 


243 
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CIVIL PBOCEDURE COLE Sbotioks 285, 295, 4A'-^JSisecuUon. of 
deeree-^Froeedure Aei XII of 1881 fW.-W. P. Ment AotJ, 
see Hons 170, 171, 172 — C%o%l and Meoenue Courts,] Xeld that the 
procedure prescribed by section 285 of the Code of Civil Procedure, 
although it might be applicable aa betvreen Courts ot Revenue of 
different grades, could not be applied where the conflict was between 
a Court of Revenue and a Civil Court. 

Hence where the same property had been attiched both by a 
Court of Revenue and by a Civil Court, but was first brought to sale 
by the Court of Hevenue, it was held thit the puichiser at the sale 
held in execution of the decree ot the Couit of Revenue took a good 
title as against the purchaser at the sale held in txecution ot the 
decree of the Civil Court. Onkar iSin^k v P/mp AuUa 

Mh% V Ahn Jafar and Madho Prakash Singh v. Murh Mamhaf\ 
referred to 

Eaghubar Bayal c, Banke Lil 132 

— — SECTION 294 — Afflication hy the decree-^ 

holder for learn to hid at a sale in execution of hi? decree— 
I/imitation — Act Wo* XV of 1^77 {^limitation ActJ^Sch.II, 

Art, 179(4)— Xixecution of decree.'] Meld^ that an application for 
leave to bid at a sale in execution under section 294 of the Code of 
Civil Proceduie is an application to take some step in aid of the 
execution of the decree within the meaning of Art, 179(4) of the 
second schedule of the Indian Limitation Act, 1877. BanH v. Sihree 
Wdalf I L. R, 13 All., 211, followed Mayhunandan JUisior v» 
Z&lley Dut Misser, 1. L. B„ 23 Calc., 690, dibsented from. 

l)alel Singh v Umrao Singh ... 399 

— — " SEOTroKS 294, 3X7 — Indian Trusts Act 

fWo* II of }hB2Ji sections hh — lurcliasehy alleged agent of 
decree*hoider at sale in execution.] Geitain decree-holders (appel- 
lants) weie lefused pei mission to purchase at the sale in execution, 
and subseijuently the defendant, alleged by the decue-holdeis to be 
theii agent, but of whose general duty the making ot such purchase 
was not a pirt, pin chased the property and got his name entered in 
the sale certificate The deeiee-holders hearing of the purchise, 
supplied the purchase-money, ratified the purchise, and agreed to 
take a conversance of the property after confirmation of the sale On 
the refusil of the defendant to execute the couveyan e, the decree- 
holders sued foi a declaration uliat they were the real purchasers and 
for possession of the piopeity. 

jffrief, that under such circumstanceb the second paragraph of 
section 317 of the Code of Civil Procedure did not exclude the 

^ application of the first piragiaph of that section. 

Edd, further that sections 82, 88 of the Indian Trusts Act 
(No. li of 1882) did not apply. 

Banhunni Wayar v. Warayan Wamlmdri and Kamhalinga 
Pillai V Ariaputra PadiacM distinguished. Monappa v. Bura* 
ppa referred to. 

Canga Baksh v, Eudar Singh ... a, 434 

— SEC!i»iojfS Sll, 312. Bee Execution of 

decree (6). 

— — SECTIOB" 320, Bee^ ih section 244. 

— ' — — — sEOOJioK 335 — of decree— Buit 

%y unmteemsful amtion^purchaser for a declaration of right af^ 
for fossessienr— Court fee— Act Wo* VII of 1870 (Court Met 
17.] A purchaser of property at a sale held 

obt$*iu^ forma! po»se«ioa, but was resisted in 
^ obtlihin^ aoftw*, pasfossioh* by 4 person, who claimed to be th$ 

. ' ’ ' 4 
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owner in possi-Nsioa o£ tlut property. .Vn iippilciition mjido by 
the auetiou-purch isor under section ddo ni* the Code of Pro*'" 

cedure was reji'cted, and the nneticfU-nnu h isor aooordhigly hlod *i, 
suit against the person in pos-^osv.ioii e] liming a dec! i rati nn of his 
right to the inopo'l y, and iu be put inaeln.il possession theivof. 

Meld, ili.ii sii.di a suit was pro])er'y st imped wit if a t'ouvt-tee stamp 
oi Rs. 1<J. Jjhojtdo Sakharaut Kutkiina, v. Gmijul Mahaji Kid- 
kiifm, L Xi. K«s n Pom., i:n, lefcrred to. 

Pirya i>as Vihiyit Kiisii ^ 33 .I 

CIVIL PHOCEDUilM CODK, sLcriov.- yoS, nS2, r>{n~~-doatemefa of 
Jlroeal — Ordee or dcr r,c — Ordv.r xc ohaf em^nt of appeal 
emtiodicd ^in ihe Judp'ijient nud da rac — Jiide^ of the Court, Rule 0.] 

^V bore one of lour ics].oiuieiils (plsinlih in tJio lowin' .ippellato 
(‘oui idled, and no application was made w iiliin si\ monxlis fco put the 
legal lepiesenxatne on the recoid, and in Uie applicaTnon that oveu- 
tu.iily was made the u long pel son v,as named as legal rcpre«!onta- 
tive: Meld, the appeal was one whore the right to 'jtppea.f did not 
survive against the surviving respondents, but against them and 
the repieseiitjitives oi* the respondent who had died. Under the cir- 
cuiast'inees section 808 read with section 582 of the Code applied, 
and the proper order was to have directed the suit; to abate : Held, 
further, that w^here the order of the lower Court as to abatement 
was embodied in the Judgment and decree, objection w.is properly 
taken thereto by way of second appeal ^igainst the decree. Sheo 
Nath hiugh v^Mum Min Singh; Slier Singh v. Miioan Singh; 

Mhitri Upadhia v. Uaioshan Cluntdhri ; Sanil Lai v. Sri Kishen ; 
Chandursang v. Kuirnabhni referred to. 

Heiu Kunwar Ambu Prasad ... {:io 

. — SEC’i’IOKs 872, Appeal— Devnlift ion 

of interest pending appeal —Arrag of parties in appeal J by 
virtue of the iirsl poilaou of section obi of the Code of Civil Pro- 
cedure, section 872 of the Code applies to appeals in cast's of 
assignment, creation or devolution of any interest iiending tlu‘ 
appeal otlierwisi^ than by death, muriiige or insolvency. In the 
niatcor of tho petition of Sarat Chandra StngJj followed. Raja- 
ram Bhagioat v Jibai and Ramji Morarji v. J, JE. MJhs referred 
to. The Collecior of Mu^ajfarnagar v Ilueaini Begum distin- 
guished 

Burga Prasad. In the matter of Ihe petition of — ... 281 

SECTIONS 872, 538 — As.sign7ne}it pending suit 

— Application by assignees to he allowed to appeal agahist the 
decree— Order rejecting applicaiion — Appeal.} A defendant, 
pending the suit, made an assignment of his interest tln'roin. No 
application was made by the assignees or the assignor to have tho 
assignees brought on the record, and the suit was decided ex parte 
to the detriiacnt of the ussignoes. Tho assignees filed e, memoran- 
dum of appeal claiming that they were entitled to file an appeal 
under the circumstances set forth in tlieir meinoiandum. The 
Court, apparently treating this memorandum as an application 
under section 372 of the Code of Civil Procedure, dismissed it. 

Meld, that an appeal would lie from this Rrder of dismissal as from 
a decre«» fCndo Mati v. Qaya Trasad, I. L, P,., 19? AIL, 14-2, followed, 

Koti Jitim ®. Kundaa Lai ... ^ ... 3 gQ 

i SEca’lOK 493 — Temporary injur^otion — 

Other injury Tl Held, that the words “or other iujurv” in 
section 498 of the Code of Civil Procedure do not incli?'le a"cts 
, trespass upon property, n ~ 

. parab Kun.r Coniti KT;ar 


449 
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0FV1L PHOCEBtTiiE CODE, section 7)0^ --- Criminal Pt*oeedure Oode<^ 

-^eeiion 145 — Order of Ma (fist rate for maintenanr e of fosse&sion 
no har lo the Gpj)o%ntment of a rereiver bjf a Ciril Conrid] The 
Fa-et that tliere exists in lespect of any immoviblt pioperty an 
order of a Magistrate p issed nndei section 1 15 of the Code of 
Crimintd Pioeedtire is no b ir to tlie cx( icise by a Civil Court of the 
power conferred on it by section 505 of the Code of Civil Procedure 
of appointing a receivei in respect of the sime propeity 

Barhat-nn-uissa v Abdnl Aziz ... ... 214 

SECTIONS 522, 520, See Act No. IX of 1872, 

sections 15, 10, 19. 

— SECTIONS 502, 504. See Act No XIV of 1874. 

—'SECTION 591 — ^ipfpeal — Appeal from (decree 
insmt, the ^grounds of appeal being solely directed against an 
interlocutory order in the suit,"] Reid, that no appeal would lie 
where, the appeal being ostensibly against the decree in the suit, 
the grounds of appeal were solely directed against an interlocutory 
order passed in the suit. Sheo Rath Singh v. Ram Din SingJu 
followed. 

Slier Singh Diwan Singh ... .. .. 

COEBCION, See Act No. IX of 1872, sections 15, 10, 19. 

COMPANY, See Act No. 1 of 1879, Schedule i. Article 8 

Registration of transfer of shares See Act No. VI of 1882. 

COMPLAINTS, See Act No. XV of 1883, section 69. 

— — . Criminal Procedure Code, section 203. 

CONFESSION, See Criminal Procedure Code, section 288. 

(^ONSl KUC nON OF DOCDI^IENT — Grant of Land — JPresumpfion as 
to boundaries where grant is described as bounded by a riner or a 
road ’—Meaning of ** rirerP^ If land adjoining a hxgh-way or river 
IS granted, the half ot the ro id or the h ilt of the rivci is piesumed 
to pass, unless there is something either in the 1 inguige ot the deed 
or in the nature of the subject-matter of the grant, or in the 
surrounding circumstances, sufficient to rebut that presumption j 
and tins, though the measurement of the property uhich is granted 
cm be sitisfied without including half the road or half the bed of 
the river, and although the lind is desciibed as bounded by a river 
or a road, and notwithstanding tint the map ^hich is referred to in 
the grant does not include the hall of the river or the road. And 
this rule of coustruction cannot be departed from merely because it 
is shown that it would have been to the interest of the grant or 
to retain hilf the bed ot the rirer. This rule of construction 
applies equally wdietlier the subject matter be a grant from the Crown 
or a subject. Miiklethwaite v. Newlay Bridge Co,, JScroyd v. 
Cottlihard and Lord v. The Commissioner for the City of Sydney, 
follow'cd. 

Balbir Singh ti* The Secretary of State for India in Council... 96 

CONTRACT, See Act No. IX of 1873. section 30. 

Sm Act No IX of 1875?, sections 148, 151 and 152 

— See Act No. XTX of 1873, section 20SB. ® 

See Act No. IX of 1890, sections 72, 76. 

opp«»ed to public policy. See Act No IX of 1872, section 23^ 

'-*--** — -Til y- B?teEA<|p m — ^ See Civil Procedure Code, sections 61, 578. 

T~- — Act No. ftC of 1872, section 43. 
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C0FY, CERTIFIED, OP ANCIENT DOCUMENT. $ee Act N0. I of 
3872, sections 60, 9U. 

COURT OF WARDS. See Act No. \1X of 1&7.3, section 20oB. 

Frocidiuc pulnninaiy to i iking estate niidee 

tilt bet Aci Ao. I oJt IbTij seitions 05, OU* 

COUKr-PEE. See Civil Pioci dun- Cuile, si < (ion 2^5, 

CRlMiNALt FlRK'liUUlvii tHURk sI'A'1U'>%s st, oS, S^'i — Afi}tronch.i7n 
offendiii' — Vroflaina tioii and aha hn.aii — bale of nUaiind ivro- 
jperhf —TtL! e of av.rchastr,^ In u piont*! iy was ait niad snd sold 
ns piopeily ot i piotJciiiiud <>ikndi i niiuci s* ctioiis oT and SS ot tlu; 

Code ot Ciiiiiiiiil Piocediiif, if. vfts //e/ff tii it nitliongii tlie piocla- 
miition MIS niegniii, yot, the pu>ptu.y ii-.niiig vested in third 
parties, s trail oeis i-o the proceedings lu ^ihidi i.ht piociamjtion was 
iuade, tiie sale could not be set ..side 

Abdullah Jitn ... ... ... 216 


SRCTioxs 133, 135 — Order of MatjU- 

imit Jut i Casual of %7ilawfu] ohitriK tton—Appht afioti for 
appot/ihneni of a jtirj—2i fee f of verditl <>f j Wheio a 

poison agiinst whom an Older his been made under section 133 of 
the Code ot Cnmiiiil ihoceduic ipphes toi a. juiy undei section 
135 of the Code, the applicant is bound by the yeidiet of the 3111 y, 
and cannot afieiwuds raise such a pk i ms that the obstruction was 
caused in the exercise ot a dond fide oiaini of right. 

Lachnmn. In the matter of the petition of — ■ ... 267 

SECTION M5, See Civil Procedure 

Code, section oUo, 

SECTION liJi-, /Se^ActNo. XIjV of 

i860, section 103. 

— ^ - ^ section ZO'^^-Procedure - Co/«- 

plaint — Dismissal of complaint — Sinhst'qiient eomplatnt arrsxng out 
of the same matter. \ When a competent tiibunal has dismissed a 
complaint another tribunal of exactly the Hame poweis cannot 
re-open the same matter on coinphiuit m.ide to it. JShlralar Sen 
V Jogesli Chuiidra Bhiiliadtarjee and Komal Chandra Fal v. 
GourcJiand AudhxJcart iollowed. Queen-Dmprc&A v. Duran, and 
Queen' JSmprei^s v. Umedan lefeiicd to. 

Qaceij-Emprcss Adam Khan .. 20(5 

-- SECTION 556— Si), r of ISSl 

{Police Act), section 2d—Tr%at hu Dx^strict Maji\lrate for hreat h 
of order-s of a Meserne Inspet tor oj P oh-te— Ala fj is Irate not ” per' 
sonalJy interested P'] Held, tint the Magistrate id a di^Drict was 
not, on actounfe of his being ila head ol the police of the distnet, 
debaiied by leason of s<.otiou oSt of the Code of Ciiminai Fjocedme 
ft*om trying a per&oa accused under section 2i) of the Police Act, 

1861, of a breach of the oiders of a RcBcrve Inspector of Police. 

Queen-Empress d, Naraiu Singh ... ^40 

- ^ ^ . SECTION 288 — Previous statement 

to committing Magistrate retracted^'m '^c^ssions Court — Use of 
such statement by Sessions Court as substantive evidence - Act 
JSfo 1 of 1872 (Indian Evidence Act), section ‘ZO— Confession of 
ffi’aeeused — Talcing into consideration'*— Pinding of arms and 
stolen ptop^ty in joint family house— Pcidence —A cf Wo. XL V 
, of XW .(J.ndian Penal Code), section 412.] Wh<^;e a wifiB^s 
'w:ho has made a atatem^nt before the oommitting Ma^strate subse- 
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qtiently resiles fiom tlmt statcmoTst in the Court of Session, the 
statement made before the committing Magistrate c in bt used under 
section 2SS of the Code of Ciimmii Pioteduie to contradict the 
Witness; hut the use of sudi statement as substantial evidence of 
the facts alleged, by the witness on the piioi occasion is fraught 
with the giavest pmil, and could never have been the intention of 
the Iicgislatuie. 

The words «tahe into con&ideiation ” m section 30 of the 
Indian Evidence Act, 1872, do not uKin thit the confession refeired 
to in the section is to hive the foice of swoin evidence Q«cej?« 
v. Khandia leferred to 

*• finding of stolen property and arms in the 

house of a Joint Hindu family is not such evidence of possession on 
the part of each uf its members as would form a sufficient bask foi 
a conviction. 


Queen-Empress v, Hirmal Das 
CUSTOM, See Pre-emption. 

DAMAOES, Meastjbb op See Civil Proceduie Code, sections 51, 578 

DECEEE against some only of several joint promisors. See Act Ho IX 
of 1872, section 43. 

for payment of money*--hypothecation decree. See Civil Pro- 
ceduie Code, section 230. 

Interpretation of— Civil Pi'ocedure Code, sections 13, 


or order. See Civil Procedure Code, sections 308, 582, 691. 

— - “Personal” decree. See Hindu Law (5). 

DECBEE-HOLDER, application for leave to bid at sale See Civil Pro- 
cedure Code, section 294. 

DEEAMATIOH, See Act Ho XLV of 1860, section 199 

DISQUALIFIED PROPRIETOR See Act Ho. I of 1872, s ctions 65 90, 

7 r — — See Act Ho. XIX 

of 1573, section 2 uoL 

DOCUMEHT. Construction of. See Civil Procedure Code, section 230. 
ESTOPI'EL — See Act Ho, XTI of 1881, section 36. 


445 


— — sections 36, 96 (^. 

EVIDEHCE. See Constiuction of document. 

See Criminal Procedure Code, section 288. 

Exclusion of oral by documentary See Mortgage (4) 

EXCISE Act. See Act Ho. XII of 189G. 

EXECUTIOH OF DECREE (1) JBfocedure Qode^ eeetio% 211— 
Meme profite^Iniereei on meme profits not gtmn hp decree— 
Interest not €Uaxna'bh tn execuftou — Coets ofcolle€t%on of rents 
« treiifm&er tn po^seAston not to he set of apmnst mesne pro*' 
pts.} AplamtifE sued tor cancellation of a certain lease, and for 
ejectment of the defendant as a tiespasser, and for mesne profits 
with interest on such mesne profits. The decree which he obtained 
was a decree for cancellation of the lease and ejectment of the 
defendant, and* rdered that mesne profits shonid be albertained in 
the execution department, but was silent as to interest* Metd that 
interest, on the mesne piofits could not be obtained in execution 
of tlfe dedree* M^f'ro Uurpa Chowdkr&n% v Snrut Snndari JOeht 
fMpoi Mmd v, Kmwar FatHb Murmn referred 

'I f • 

0 


•* • 
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' al«, that «s the (leL'mlant had thnist himself into an 

ostauu and not .acted m the e.'terai.v ol' a bona /;'(/« ehiini nf riclit 
he. «-aa not entitled lo charge colleotion e.x],eiuos i„ rednct.ioii o£ 
tlic mesne prohts. McJribur rani Co. v. CoraHa/.^/, distingiiished. 

Abdul Irhafur r. Uaja. Itam ... ... 

EXIiXhl lOhi OF DKOIiEE (:<) CIHI Coil e, .seriion •I'.H-liitr- 

of jnJiroU'U.doblo,- ao,l hi. te;,al ropre.entathc- 
jxe<-utw,iagamHhga,l. >-e^re.o,aaHoo of tUo legal repre.e.ita- 
Ihe 3udginent-de,l)ior under .a simj.le money d..cree died before 
execution whs taken out against lam, E.u-cution of the decree was 
sought against his legal representative, into whose hands it was 
toiind that eei^ain of tlie assets ot‘ the deceased iudgnient-debtor 
had come ; but before anything was recovered the legal representa- 
tive. 111 turn, died. Mtld^ that the decree -holder was entitled to 
execute his decree against the legal representative of the loo^d 
represeat.itivo to the extent of any assets of the original iud-ineSt 
debtor which might have come into her possession. ^ ® 

Jafri Begam Saira Bibi 


— — . (3) LittdtaMox.—Aci No. XV of 1877 

(hidxan Lxm%latyon Act), eecUo Ml and ^-Minorilu.-' Section 
8 of the Indian Limitatu.n Act,_1877, applies only to tble cases in 
■virluch the act ot the adult joint creditor is per xe a valid dis- 
<marge. Seshan Majayojjala 'Awd. Gocindram y, Talia foliowt'd 
Margobind v. 8r%Jeis/ien overruled. ‘ ' 

A decree was passed in ISSl in favour of two decree-holders 
Subsequently one ot the decree-holders died, and the names of his 
widow and his two minor sons and one minor daughter ivere entered 
as his representatives In 18.88 an applicat.ou was made fr.r evoou- 
tion by the wuow on behalf of the minor sons, which wasdisrnissed 
Tu lebraary Ib'Jt the two sons of the deceased decree-i, older beinr. 
still tumors made another application tor e.xocutiou throii-U one 
Aijaz Husain. He/c! that section 7 of the Limitatiou Act iTiinlii'd 
and that this apphcation was not time-barred. Lolit M.oLn\' 

TolTollo^^r ^ ““ 

Zamir Hjis<au v, Simdar ... 


{A) Limit(tUo‘}i--Aof JS'o, 

( lKid%a.n Limitation Ac-tJ^ Bch, iL Jrt» i7b (4)- 


of 1877— 
-‘ipiiHeaHtm io 


take some step in aid of execution^ Payment o/proZls 

iMre payment of process fee for the issue of notice for the nnvDose 
of an inquiry under section 2^7 of the Code of Civil FrowdC 
or the payment of costs for the issue of a proclamation of sale’ 

unaccompanied by any application, will not operate to o-ive , fresh 
star mg point for limibition within the meaning of a?tiole' 179f « 
of the second schedule to the Indian Liinitatioi? Act. 1877 JJ . 
toahai, V. Sham Lai and Lvsarhanaih AppaH v. AnJndLo » 
olHondra followed, Barmha Nand v. w /e® 

guished.^ Radha Nroxad Singh v. Sundar Lall dissented frtm "' 
Thakur Ham -o. ICatwaru Ham 

~'purehaeer-M^er fotUuJl Tlw V.f rt 

'm, order rnid^r which the sale tahes dace ^ 

: Wm^ortg^ethe sale of certain Seny U-Steed 
: ^ Aoetion in pursuance ot sLi ordS and the „ie 

i takes a good, title ’even lliohth 

• Conrt ought not to W madl The 

under«no obligation to look 
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belli nd tbe decree to see wlietliei* tbe decree lias beeu rightly made. 
Matadin XasoiUia.i V. Kitzi'hi Ilnaain^L L. ii.^ 3 All., 432/distin- 
giiiFhed. Itewa Mahlnu \\ lla^i Jvislai Shit/h, I. L. B , U Calc., 28 
iiml 2Wu/c/w da 7)a,s\s'i v, G-opal Chv^fdcr h'niicu i.L. 11.., 20 C'alc. Vt'34'^ 
referred to. ’ * . ' j 


ICsuiiisillu ‘i\ Cha Ildar Sen 


m 


EXECUTION OF DECREE (0) iSaU in execution — Sale set aside 
SecvTid sale in execution of a diferent decree First sale snhse- 
quently confirmed in suit for that purpose Title of purchasers 
at first sale - Civil Procedure Code, sections Sll, S12.J Certain 
ini movable property was sold in execution of a decree, bat on obiec- 
tions being raised by tbe jiidgmeul-debtors under section 311 of the 
Code of Civil Procedure the sale was set aside. After the sale had been 
thus set aside the same property was again sold in execution of another 
decree. Subsequently in a suit brought by the purchasers at the 
first sale (in which suit the judgment-debtors, who alone were made 
defendants, confessed judgment) the first sale was confirmed. The 
purchasers at the first sale then sued the purchasers at the second 
sale for possession of the property sold. Meld by Sfcrachey, C. J,, 
that the second purchasers having acquired their title at a time when 
the first lalo had been set aside, their title was not affected by the 
subsequent confirmation of the sale and was good as against the 
first purchasers. Meld further (by Straehey, C. J., and Biinerji, J.) 
on the finding that the decree confirming the first sale had been 
passed in a suit to wdiich the purchasers at the second sale were no 
parties, and had, moreover, been obtained by means ‘of collusion 
between the plaintiffs and the judgment-debtors, that such decree 
could not defeat the title acquired by the purcJiasers at the second 
sale. 

I>agdu V. Panchamsing Q-angarmn, Konapa v. Janardan, 
Adhur Chunder Banerji v. Aghore Nath Aroo and Mam Chunder 

Sadhu Khan v Samir G-haxi distinguished; Nataah Zain^ul- addin 
Khan v. Muhammad AT/icifw., referred toby Strachey,C.J, 

Banke Lai v. Jagat Narain ... 

'■ — — See Act No. lY of 1882, section 90. 

• — See Civil Procedure Code, section 230. 

See Civil Procedure Code, section 231. 

. — See Civil Procedure Code, section 244i 

^ See Civil Procedure Code, sections 28o, 295, 4A, 

— — , section 294. 

—J section 335. 

Purchase by alleged agent of decree- holder at sale in 

execution. Civil Pi*ocodure Code, sections 294, 317. 

FALSE EVIDENCE, See Act No. XLV of 1860, section 393 

(tUABDIAN and ward. See Act No. VIII of ISOO, section 41. 

HINDU LAW — (1) Bindu to^dow-- Reversioners entitled to succeed 
successively on d%a>th of Hindu widow— Suit hy som§ of such 
repersipners to set aside alienations made hy widow in possession 
— Mesfudioatad} Where there are several reversioners successively 
^ entitled ;iio succeed to property for the time being in the possessfen 
of a Hindu female, a decree in a suit by some of such reversioners 
^ec^dng to||set aside alienations^ made by the female in possession 
wdll not constitute res judtcaia in respeci^of a similar suit brought 
by other reversioners. Bha^mantq, v. Suhhi, I, L. B., 23 All., 33 



xxxli 


0BKEBAI1 INBBX. 


Page, 

JumooM Chowdhrani v Bamasoonderm Bass^a QhowdJi’^ 

L. IL, I. A , 72* and Tsri BiU Koer v. MusAamat Mmnhuffi 
Koerain, L. R., 10 I. A., 150, refen'ed to. 

Ciihiddu Singli t?. Burga Boi g82 

HINBU LAW (2) Hindu- widow — Mipht to mamtenmiee’—Sale of prO'^ 
ferty in resfecb of winch iJie wkIoiv’a riyhi to maintenanee might 
be enforceable — Act No, IV of 1S82 {Tramfer of Property Act , 

Kect%(>n ] Tbc^ mnintonance of a Hindu widow ig not «i charge 
upon +he estate of her duce isod linsbind until it is hxed and charged 
upon the estate by a decree or by agreement ; and the widow’s right 
IS liable to be defoi^ed by a transtor of the husband’s property to 
a bond fide puichascr for viiue even with knowledge r£ the widow’s 
clann for nnintenauee, unless the transfer has, further, been made 
with the intention of defeating the widow’s claim- Sham Lai v. 

Bakina and LalcAhmati Bamdiandra Joshl v. SatyabJiam-abm» 
referred to 

Ram Kunwar «. Ram Bai . 326 

(S) Joint Hindu family — Joint family property sold in 

execution of a decree on a mortgage agatii'it the father alone — 

Decree satisfied — Subsequent recovery by the aqua of part of the 
mortgaged property- Bemedy of mortgageeS\ A mortgagee held 
a mortgage of joint family propeity given by the father alone. 

He sued on his mortgage without making the sons paities to the 
suit, and having obtained a deerte, brought the a hole of the joint 
family property to sale and purchased it himself. This purebase, 
together with a further cash payment of Rs. 59, satisfied the 
mortgage debt. After the mortgage had been thus satisfied, the 
sons brought a suit for recovery of their shares in the joint family 
property amounting to one-fourth, and obtained a decxee, and got 
possession of tho property claimed. The mortgagee then brought a 
suit against the sons to recover f lom them a share of the mortgage 
debt proportionate to the share in the joint family property own^ d 
by them. Meld^ that the oiiginal mortgage having become extinct 
the plaintiff was entitled to a deciee for one-fourth of the price 
realized by the mortgaged property at auction sale and to recover 
the same by sale of the interest of the sons in the joint family pro- 
perty Bhawani Prasad y. Kal lu, 1. L. R», 17 All , 637, referr-ed to. 
Bharam Singh v, Angan Lai, I. L. E., 21 All , 301, followed. 

Lachhman BdS Baliu 394 

— _ — „ — ( 4 ) Joint Hindu family'- Maintenance— Might of ille- 
gitimate son to maintenance,'] In the regenerate classes of Hindus 
a son of illegitimate birth his no part in the family inhoriiance, 
but is entitled to maintenance out of his father’s estate i— a right 
personal to him and not inherited by his offspring. Ohmiurym 
Mm Mur dun Syn v Sahuh PurhuJad Syniaimoid to and fol- 
lowed J-— " 

An allowance for maintenance was received by the plaintiff’s 
latlier, that father having been an illegitimate son born to a col* 

Iflerol relat^bn of xhe head of a family. The ancestral property 
was in the possession of the hitter, who was in a senior line of 
descent. 

The plaintiff, who was himself the legitimate son of his Lather 
daii^ to be entitled to redeem a mortgage of part of tlie hucestrai 
estate', that mortgage having been effected by the abovo~me»tioned 
head of the f&nnly*. ‘Has ground of claim was that he had inherited 
r^e' right to maintenance/and had thus an j.nterest or charge withitT * 

: moping of section 91 01 the Transfer of Property Act, 1884 to 
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Xiw cleci&ion was tint ilie High Cmir^ had lightly fouelucled 
that he had not liiheiited Uiit light. The authority oi llii* Mitihshn 
ra in Cin|). I, setauiw 11 uiul 14 wf,s more consistent with a per- 
soimi light oi* llie lUegmuuie s»<‘U. 

ilubluu t?, ihJnaut bingh 101 

-dojiii Iluulu iamily --Fobition of managing wemkwii. 

Bef Aei Ho* iA al lb725» sccuou *U 

HIHIHJ LAW-- (a) Ziahittg of memhar of Joint fami!^ though not 
made a jmrig to the I^tnonul** dm^rtOf meaning of*} 

Whore a dccice |»i oudal ior the s.J« ol spccitieil propeity of a Joint 
family mid, lu iho e\cut ol iho aiuoyufc ofc the decree not heiog 
thereoy saiished* lor the loaluaima et ilie balance tram the defeud- 
aiits pcii»ouaily : Meld, that a junior member ol the joint family, who 
'was liable lox iii& shaie ol the d^bt sued on, but who wa» not miido 
a party lo the suit, cou!d not succesatuiiy plead that the deeieo 
being a peisonal one in legaid to the uns*iti»iied balance, he wa# 
not ii**,bio HI leg lid to butu uu&afci&ned balauce. Meni Madho v, 
ajid Mhawatii i*ramd v. Kailu referred to. 

Hall iUm 1 !?. Bishnath bingh .*# ... 40 $ 


Jliiahiliara-^Slrldhan-- iVkat comtitute* Miridkm 

^Mroperig luuerned j rom a Jemalo^^-Jjesoent of BtridhanJ} 
AmoiijjSt property ^\hieu btcomob ^tridkan uceoidmg to the law 
of the iMitakbiiaia is piopn j.y laueiitcd iiom a ieinaie. 

It not the ease ihat where Suoh ilridhan has once devoU’-cd 
accouhug lu uue lia ui »iKCv*asiou whieii go\ernsthe descent of this 
peciuui bpeirnsr oi pioiej.y it ceases to be lankcd as sirtdlmn and 
IS ever aueiwaub go\j.ima by tneutamaiy rules of mhmtauee. 
Thakifor Jjtgtuv Aot Mwah, JSuugmandeen JJoobeo v. 

Mgiia jLace, t kjiag LulL v. tunaao Mall^ Mnukar b%ngh v, 
hmgk and Jiuua / uunjauadi a It tar v. Mora Btngha Tocuff 
OKl ^rcdto* 

ggg 

(7) MtiakMicra — Buceeuion — i)ungim*i ^dmgkterJ 

ilrat in the abswuee of* preierentuil male heirs g danghteFs 
daughter is mir tu her inalemai giand-ialher. 

Bansidhar v, Ganesli 338 

Bee Act Ho, XV of IS77, section 7; schedule ii, Article 120. 

«£*— Bee Burden of proof. 

IHJUHCXIOH, See Civil Procedure Code, section 4B'd, 

JOIHT FAMILY I'BOPEIiTY. Sale of. in execution. See Hindu 
Law 

JOIHT KIHDU FAMILY, See Burden of proof, 

Hindu law (3), (4) and (6). 

roiilSDICTIOH, Civil and Xbjvcnue Courts — See Act Ho. XII of 1881, 

■ section 3G. » » 

-5— See Act No. atti of 1881, 

sections 36. 96 (bj, 

^ Bee Act Ho. XIX of IB73, 

' section 241 (Q* 

See Criminal Procedujjp Code, sectiong 133, 135. 

Ettics, lS94,11ule 17. See Act Ho. XIV of 1874. 

X«£(1AL PIlACXIXIOHEE^™-iSe<? Letters Patent, 1866, parji. 8, 

jr • 
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^ LEGAL IiEPii,EiSLXTATI% E E:;:3caUoii of tlccrec—CIvil Proced^'ro 
Code, seetiou idL 

LETTEUS PAiiuNi', section ^6—A_irj7eal-^l'rescnia^i}.i of ai'-j^eal bo 

a 'jforaort, a.i uUcuvu.c, i.jAt or awoA.ty of Con 

or a AUilor,^ JJvHl, iu-.u u:e i»i mi bv a pcr&ou 

who wii.3 liotau advocuu-, u.* uL-u.iic^', of uiio Cum-i,, aot* a 

suitor, IS Hot a \uiul j[*icaciit<.i.lioiA lu 1.1, .v, ii'.^vin^ ro '•^^rd to see™ 
tiou t> ui tUo Lvtiors i' 4 ^i.ej>AL oi iu- Cuuit* 

biiiam Kurua t?. Ea^huiiuuuaa Prasud 


Page. 
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0 / a rakilfrojn the roll for 
reasonable cause-^A vOfieiviio.t HHUcr stciion -tt/i of ine luaian 
}fenaL CWej^ A vaKii oi uio iii^b Cyurt was couviciod, under 

L.. section d/i Oi lild iudiau i'cUdi Coiie, yf i t’U ltd Uioii tiy USiU”* US 

genuine a docuiueut wuica be kue.y lu oe lorged. This wus uia^mod 
ou aypeai, ’^siieu ibe |.mu;sbitieut to wmtii ixa been seiiteueed uus 
reduced to two years* 

Tbe High Court, wliUe not allowing the propriety of the couvic- 
tion and soiiteuco to be t^uesuoaed, ami vun^ixL'iJd whoiiiei* his 
. cuipabditj wits such as to a*s. 4 uaiity iiiai xui- i.is pryfessioa, aiul h.^d 
m the aiUnuative, retu..yiug jiuju IroM the roil, umier para. 
a of the Letters Pateiii, i3uu. ^ 

Meld, that, in the present case, tlie coaTiction, followed by the 
seateuee, was suiucicaw, wuhuut iiirvii.'r iiiiuii”-,, lu juscily the 
High Court iu laaknig laat o.der. U ue app.*J 4 nt co nd not be 
Ob;. Allowed to have uu lud-reoi ap.,oai against the judgujouS of the 
l^essious Judge Ctjuur«.ed by luj iiig^ iJourt. 'ihe judgmeut of 
hovd A&msicA in ex parle Mrounscuc referred to as wuli ex’duiu- 
iiig the diSi|uaiihcawU»a oi a luouioer uf ihe legal profession that 
attends such a couvicuoa and seuicuce. 

In re irear where the Court of Appeal looked to sog what was 
the nature of the oit'euev, aiul ueual uoi., as a :ua:ier of cuurwt*. au^lkc^ 
a BoUciior oft the roll beeauae he ii-kd oeen ceiiv'*C4.cd| dislihguialied 
from the prescut case. 

In re Mnrga Charan dealt v.'i:h under section 32 of Act XVIIX 
of 1870, rel erred to as a case w liere the uaiiuv of the oifencC admit Led 
of further inquiry aud also disiiiignishciL 

^ In regard to the (iaality of the judgment of the High Court 
m deciding the appeal from the couviuJou and sentence. In re the 
^etUion 0 / Mac rea was referred to. 


In the matter of Rajendro iXath Mukerji 
LIOEISfSE to sell spirits. See Acts— 1S9C— XII. 

LIMITATION. Se.ActNo.XVof 1877, section 7j eclicdnlo ii, Article 




• See Act Ko, XV of 1877, section li* 

See Act Ko. XV. of 1877, schedule II, article 120. 

• ^e» Act Xo. XII of 1881, aectioiis 93, ^ 

See Civil Procedure Code, section 244. 

Bcctton 294 




^ntioE Off decree (3) and (4). 




^^'^lS83,..icct|dxi 



GE^CEEAL IXBEX. 


xxxr 


if ARRIAGB, 'KvLttTY of. See Act Xo. lY of 1SC9, aectioni 17, 20. * 

MES2CE PROFITS, See ICxecntion of decree ( 1 ). 

MIKORITY, See Execution of decree (3), 

MORTGAGE— (I) ^ei Ka. IT of ISS'’ fTninx/rr of Property ActJ, 
see f ion B 2 ^Pure^arS’e hf morfr/ooee ai aneiinn of puriion of ihe 
morf fia pcd fn*operff/'^.Ef(-‘i'i <f lueehaae in rnUfeinp Ihe 

mortf/of/e delL^ AVliOii si inotipT».n*e sit i.iu't oa ilie cijnity 
of redensption in a jjart <»f t 1 t<* hi or !?*«<»•( d property, such purchase 
!ias. in Ose ohficsu ’(3 of f'S’ul, (tin elTt i*t ol d M-jiargiUir siiid ext’ii' 
gii'ahine' thf't poviiou of tin- h 5 ortg--ge <h ht iGdch wns clssirgesihle 
on th '* lootporfy purs h.'ot «l hy hius, .!iit is to Kay. ti poriiou of the 
debt \\ Iiich h* Sirs tin* susue JsUio to tin* wiiofe nnoo’iit i*f i! e dob*, as 
the r;ihu‘ of t he ]>r<»j»‘rty ps? > h.^nr? ti» tho* vahu* of ilic vhoh* 
of the p"oprr'y co»n? r:si*-« in the t;io!*‘g»ge. Lal'I, mulax liamdnK x. 
Jcrmuadas Sheakay La! follovod- Saod A7.v/>ore v. Poja Unriraj 
Sior/h and ^ffnicro Ai/.vrv. J!h(f fjivaut Sinph nvA Clnnna Lai v 
Jrifnuli Lnl con ■;i(h=ve«l. lilahehie Peas'csd Sinph v Macnaphieiu 
Piiivfih Ai: 7 nc!t a 1 ! Khan v. Jtticahii* Sin^Ii and ^ahttib Singh v. 

Miari Lai ref ?*nvd to. 

^.IRa.IhAhni: Bijxl it Ram Sarup ... 284 

Covcnani for pre^empf 'on of mortgaged prnperfg 

in f^roitr of Mo^dgagee ~ O'! Iuter(f! ad.nan^nge — Voecnatit fetter' 
in g redemption — A et Ko* JP o/* 1SS2 (Trunxfer of Properfg 
Jot), eeelioit dO,] A p!Ovis{< si ;ii ti h ort^'.-igc v'hieh has the effect 
of proventing redeti-ptir-u of tio' leortgagesl property on payment 
of prineipsiL interest fjud fosis. in Jiceoidanee nith the terms of the 
mortgage, is si vsfnl ])rc*visi»)}i v^hish essniud Isu ehiorc(?<!; hut a 
covonuht conferrisiir on tie* mortgagee si eolhitersil sidvniitsige is 
enforeeahle. prrnidesl that it. is not objectionable on the ground of 
unf::.;riu‘ss or tiuivasumsuleJh ss. 

Ifeld that a covesjMst, givisig the mortgagee a right of pro- 
empiion in res])Oct of the r. {»rtirsged property sit a price fixed by 
refen nee t-o s'uotr.er fti.nri* in the seme vill.-ige, prim d faciei 

‘~nr*-- 7 mrn 4 ^^ ejifoveeat h- i'V thtO h'ortgngee. dUggs v. 

Uoddiiiof 1 1 SanTT7TTr^*^dil depM n\ Orlg V. Trigg, referred to. 

Biimil Jail n. Riraiija Kmir .. . , 288 

See Civil Procedure Code, section 2-U. 

(o) Prior and xHhxeqtienf iizcit.ubrfnteers, rights of — 

infer xe—Avi Ko. /To/ l^\S2 ('transfer of Propertg Act) section 
85 — Sale in eo'erntion o f decree olfaiind bg Jirst mortgagee in a 
suit t{j ndiich He rerovd worlgf/gee teas not a parig--Mi ghis of 
auvii(<n and m rriga gor as regards the second vwrt^ 

gagee j A prim* iuortvag‘‘c, h\ ubtaiued si deci*ee in a sint upon his 
miji'ignge, to whieh suit si pr/wne niurtgagee, G, was not made a 
party,, suid Hibseiprentlv one JL nitsiched ihe tlecive, ansi, having put 
up the pro]ss‘rty for ^sile, pinrhsisrd it hinissdf, G, the puisne 
mortgagee, having brougi»t si redmnptiori of K*s tnortgago 

and sa!,le oi tin* property, K h.ouI his right* to J\ v^ho was thereupon 
added aa a defendant. G obtained a decree for retlemptloa and sale. 

Held per Bsinerji, J., that P was entitled to the whole amount 
which G had to psw for Ademption of the pri or ^mortgage, with the 
exception of the dS;ount of the psircluise-money paid bf B at the 
aucfeioli gale, which amount, and which amount only, would be due 
to B or his representatives. Pip Sarain Singh v* Mira Si 0 .gh 
and Bdtdeo BhariU v. EnsUar Singh approved. 

? .Sr<??«2!|per Aikman, X, that the auction purchaser, M (or his 
ffepreseatamves)^wa»cj 3 titfed io^the wliol* amount to he paid by 0 
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tlie irit iunrfr ?>N V/i %r 'i t. F/<ri 

dins^ 4i#«s?^4 from, am! Bnhlt'i Mmtai w Mmkiir huijk^ 

4iat?iisgiai«he(l, 

• WaM<|*«ia-Bissa r* Golnr llun »*• 151 

MOETOAaK (4) BaUof J^in4 am? a ifh^ ^ f r ' 'T-'f — J*f- 

ga§« hy eoniifianut naie*^ f ?n ^ /? *nti h Pt tii 

iio»f / a/ 3708 and XTH ff IS f i a # /sf^Aion *j mk* 

iQ rar^ mriiim in^trium ^ »V<* / f/ I'" 4'^ 

(Jndian ISpidfnv^ JctJ^ /ir/ j ’* * ^ A d d i ’i 4 * 4, * .* 

vuloe V ’f' fiC'eompnTtfji! 1>y n i‘i *1 <4 « * < m r> }]i ,m u*n 

for purUusi' bacK 3'y tbo » i i1 !u •' » » |» \mi‘* t *‘v h » </£ 

money to tlie vensbe on a |U'U‘ A tt i\ A Tj 4-* wes‘o 
followed by transfer of pobU'i^&nui la Li Xiu\Li, *iud lil> ue al‘ 
tbe proliU. 

Tb ' vendor dUl imfe ercm*?e bj^ r'r*. t * f n*pnre1ri«s»% ! 
many 1 **'• ,s, pave notiee of l i«! inn htbii. tniul out, mu ildH 

anit to " ‘^^orce bis rJgbt of retbooi iior4 as npfjn a inoj tgi' * I y t* n- 
ditional ftik, 

Ms Id t (1) that oral evidence for Ote pw|w«ti^ of nsfert doling 
tbo inf **i»t ion of tlio pn nil's to H»o tbn^s n I Au ^ lU , h . 
eiclnded by the enactment in »eitjan 1 « ui the Jnunux Liaitixie Asi, 

1SS73J. 

Tbis case had to he derided on a eonslder^'tlon of tlie dommenfs 
tbctnseU*e», with onU* sneh eictJiii'^ie endeitH* of eiivnniwt'uiMS as 
might ho ref|nirecl to show the relation of the \vrUten language to 
existing facts. 

(2) That there wore contained in ^ho deeds Indications that the 
parties intended to effect a moi tgnfrc by eoudinonni sale. 3n sueh a 
mortgage it is not necessiry that the niortgjgor should make him- 
self personally liable for the repayment of the lean. 

(H) The e<tnifey of redemption was rendered applicnhle to a mort- 
gage of this class by ihe effect of the Ihgulation XVilofl^00, i 
The Transfer of Property Act, 1SB2, section m, dt^nes a mortgage ' 
of thia <|iaraek?V» athtfng the already e\i»*tinflr jaw nd p tui<.e 
ligardiilg M j hwt oiving to its dite djd n< t pply in tins nistuue. 

(4) Hedemption had been rightly dot iml in tlio Conits below. 

(6) Wlmthcr such a mortgas-e would be ledeeniihlc under the 
Kcgiilatlon law iiidciamdently of intention ifidieifjd iu^ tls* iuitui* 
ment was not a point caHing for decision. luduMtions iu tliis cise 
appearing in the deeds a'-crc Pa)^ \\oids In Ihe agu'emeut foi u^piu*- 
4 chase similar to those in Eegnlation I of 17U% nh^irsr to the d po- 
sit of mortgage money in the Treasury, giviiu’^ the like power to 
deposit t (i), the inclusion in the p?eseut seennty ot a sum due on 
an account, open to he increased, ofher than the ppco bvtd for the 
repurchase 5 and other matters, Bhagwan Sakui v. Bhagwan 
distinguished- 

BalHshen Bas r, W. P Bcgge ... 1"^ 

— — — - Sfie Act IV of 18S2, section 85. 

■ See .Act Ko. TV of J 882, aectiou 00- 

.MUHAMMAD a:N -4 .LAW lgre-emffion-~'Lir.alidP sals^ Time m7i.P7i 
Tight e^f'pre-empiion aTisesP\ Tvo right of pre-emption arises upon 
a sale which, according to Aruhummadnn law, is invalid, jis, aO? 
instan^'hy i^son of nneertaiuty iu the price or the time for d'di- 
’T^ry,of thothihgifi^ld but if such sale become complete, as by"' the 
:‘.pUT^i|iiser 'g’®ttfi%' ^ssfiisslon of 'the, thing sold, then the ownership 
ioi^'S,VS>jJ»«haiiOr ' biem and alright of pro-c nptiou 
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arises^ !>nt Bciilier 0 wiierslu|> nor thB pre-emptive rigfht relates back 
to till* date of tlie contract of sale. Me^am v. Muhammad YaquA • 
re£e. led to. 

Najm-nn-iilssa «j* AJaib All Klmi ... «». d43 

AIUHAMMADAN LAW Sm Pre-emption. 

MUKICIPAL BOAIU)^ See Suit. 

Fowera of See Act 'No XY of 1SS3, section Gn 

KOTIFICATIOH Ko, 458 of tlio ISlli of Maxell ISDS. See Act No Xi of 
1878, sec ion 

OBBEli or ciccreo. See Civil I'roceilure Code, sections S€S, .582, m?l. 

KLLLITY of MAlilllAGB. See Act Ko. lY of 18G0, sections 17, 

PABTIBS— Liability of member of joint lliiidu family See Hindu 
Law (5). 

— to an action, See Suit, 

— to appeal. See Civil Procedure Code, sections 372. 5S2. 

to ^it, See Civil Procedure Code, section 30 

FAETITION, See Pre-emption 

liBVENtT^ CoimTS, Act Ho, XIX of Ib/d, section 107 

FAETNFEvSElP — ArhUration — of one partner to bue ou 
lehtilf of the fem—Auihorii^ of one partner to h%nd the firm 
hy a biihuisbioii fo arhitraiion — Act Afo, 1 of 1877 ( Specific lie! lef 
Act), secHon 21.] Meld lliat one pn*tnor, though entitled to 
bang X suit onbehilf of ilie firm of xvhith he is x member to 
recovci i d<,bt due to the firm, has no power, in the absence oi h oei d 
Aulhoiity, to bind 11 e firm by i submission to arbitrition oi the 
claim so brought. Stead v. ^atf ind Strangford v. Green relerud 
to 

Run Bhuose Kalin Mil 13“ 


PATWARI, See No tX of 1^72, section 23. 

Ci vil Procedure Code, section 214. 

Sigva^'bs Procedure Code, sections >1, 57 n 

FEB-BMPTION (1) — Muhammadan and Sunnie — JPre-imp- 

iioii claimed on ground of vicinage-^Vendore anet rendie Snmtb, 
pre emptur a SMa,'] Meld that a Aluh immadau of the Shin sect 
conUI not waiutiin a cl urn for pre-emption bised on the ground of 
viciiugc under the A’^uhammadan law when both the vendors and 
the irendee W( re Sunnis, Gohind Magal v. Imgat-utlah and Mir 
Makhbh v. Sttghra JBili referred to, 

Qurban Husain «>. Choto .. ... 102 

— — —( 2 ) Waj%h*ul*ar»'^Merfeci pariiiion of mahal-^Aei 

Mo, XXX of 1873, section 101— Wo new wafih’ul-arss framed on 
pariUion'-^Mre-emfiion claimed under wajih*ul-arz of undivided 
mahal^Cmiom-^ Co-sharer Missadar dek,"] Where, on the per- 
fect partition oBa mahal under the North-Western Provinces Land 
Eevenue Act, 1873, no new wajlb-nl-arz has been framed for any ol 
the new mahals, the question whether or hew far a contmefe or a 
custom of pre-emption recorded in the wajib-iil-arz of the undivided 
mahal Is still in f^prcc, or^who is ciititlc4 to cl ilih the benefit of it, 

IS not^ capable of any absolute or hi variable ans'wer.^ depends 
|n each case upon the proper construction of the terms of the paHI- 
► contract or the-propen interpretation of tl^e partiOnkr cnsi^oitt 
Tf ^assntiing that there is no evidence of any SnIentloAbh 
• tv pai*t oj the co-shai-ers at the 'hue of partition to pnt -an end ik) 





me cor.tract nr tl'f cvi^icini Bnt Ih a strong presumption 

* '»e:*iiiist siKit pu ^rnptjon whi^ii mofV aftir peifevt pait> 

’-Oil by pi? Clou'S V. bo P(* no of iiie luubir; aiul 

rtiieio tne ^ !nriv:':;c- of Hu v.a^ih-ul-ai /. is iiiJncjiioiis tins piosiinip" 
tsCU lOiiy bi u 

"Jio V- -lib v.i 11 / n/ ■> Mliiffc foni n nu* UTidi\ ult si niJibr'l 

l0OO7<;{{] li;/. ■' >! T , »: ] OVN (O-’fll S L \ : S Jl1 Li* 1 U ftlOOrof 

^^'hi.y^nrl(j}( n r ^ , , ,f p, . lu.Kn>^ar^^ of hin 

oi * / i’ >■ to 14;,. I jMtir . 1 1 1 fc i‘t ]!‘nt;tioii oniibub 

no m *0 \i i,ii, iP ij/ -ij. .j. fj nu;'!, :iwl i ' i: I .■ i) ii{ ( III rif. v- tb, to n 
i\ 1 i u ii ( o oi ;1 i yjw i: i h, ait i son ‘A'so mjoi to 
tiso p li tii.fwo, w ‘1 I ( a si'sKVOi 11.' ’ j : (1 i isi Ibo nnffii :'S< il tnal ai, 
but Vilio, 1 u, p li‘. uii, OM rn t: i;i isi , luu* L.f tbs 

UO’A iMii I , ( la ruled pi;, o’ pticn ui ‘li the old v. ii^ib-ul- iia use 

In&'ittdiit U-(L''* 

tl < Tull ihi’cb. upon tlu* cnivstmction of the wajib 
til 12 / tb‘it he u .s or to xi-c e’ ‘ptien. 

nSiiLlitJ Fvha fe.uph 
PFi: FMPTIOX. (2% 

, 1, P ^ 

PKESL M PTICX Cc-i : ct n i of iloc iirent 
PIlOB\Tn, See Ait r o \ of a\ d 

PROCPDUBP, iVe C-. . :1 Pi -c * d.i r Cod. , ct urns 2^% 4 \ 

C:ii2tU'M.: I if'C'.ua'*L ti-v , i*r.>:i d{';3 

Ki'oi iu—. .She Ve*- N" » \\ ci ’ jJ”' s. ction 1 H 

Piofits, s«uit for i..coiduI su lu of See A 0 ». — \ 0 Xilof icsol, SOC;,jOilJ5 

PUBLIC Xri? VXCd\ See Ac t Uo. M.P nf “f » s^c^iOns dOS, 2'iv; 
BATL^VAY CCMP \XY Sir H , Xo I\ of I'sf 0, sections 7*., 70 
EPCUlh rn, Sie C v 1 Ihoe dur.. Cod', sutio i 5 5 
liECl i A.L IX DPI D- Adnns.sil>ilPy of oi il e\ d ue^. to c-on-iadiC':: 

AiXi Ao \ uf }i>7d, sttuon ‘'J 

KUGLl \noX r-’ - *ve 3}0]:Lr>-t. (!) 

— 1*. Ud J li, sutl.cu J7 Acc Au’t Xo I of 1S72, gee* 

iiotiii to, ro 

2 *' — h ’i L Sts 2\ij Cri..P‘(‘) 

rJ3I \XI> '‘t r ^ ~ i s7 i -~M V 

KPPUl ’IXuvri'^K I *. iP.ocfd-.K C'h t rn '’It 

llSViM i: col Ul<, loA.i to] n lei 1. Xo XIA of IS73, &'X 

tnjil lu7- 

RKVHbblOXPKS sir b by See Ihrohx Liu (I) 

IlULKb <4 iho Coiu% KuX lb Su Ciid ihoLcdoiL Code, sections "ih\ 

501. 

^-"RES JUIMCA TA as Letueen deu.niUnls See ClmI Piuecdnie Code, ucc- 
tioKs id, CM. 

...wj Sea Hindu Law (1) ^ 

SALE of licfnsp in.defanit of paymont of tahivi loan See Acfc Xo >riX 

T> 

0 


. of.lST^ 'scctdous luo, 107. ids 


; STAMP; Bes Adt^Xb. I of 187U, Schedule 2 , Article S. 
: { ’ See Hindu Ibaw (6). 



G’LSZV.Xh rozx x'fxix 

P/ge. 

SCCCESSlOX See Hi lu i Law (“). 

SUi r />? dfiiar imi li t ) I e e ui e ^ i i I ofca d il fi^ 

for aip t.ii'^neut as ii ( t f a h* tj( j i - j t 

Iroujlt ajJiui / l ua Ui^ ri J lit t ij 

Tiie ] \\ haL t ] 1 1 lu 11 o 5 < t i i 11 t I li s 

light to lu\t iub ni ijt i. uc t-ti iii liio li L t p us d 0 b 

CiliduiltLi toi ciiilou S IKllbtlb 01 I A 1 It ^ I IJ ) I, d i! 1 
h ought his buit the iknid iii lUno | * t c p u y it 

vs 5S kelii th it siuh i bUit wtu d i > 1 . he a. s ibi il t 1 > n I, t\tii it, 
whioh w IS 110*1 d;-tul d, it iiuglu lu ig iS t t st 1 \ii i g iti ho iH, 
by the iiiogila at loii oi \Ui ih, t \\ is It^cd, ull, pUiuUil s 
mme had been t\oludvd liom th i st of t*.iidul utM 

Abdur ItahiiH t? iho Mui iCsp^l Boi 1 of Koi! 143 


SUIT, DISMISSAL OF— for deiault - Ci\il Pioctdiiro Coue, see- 
i»ons lOS, 103, 157 

SUEEir See Act Ko IX of 1‘'72, s'^fuiona 131, 137 

TAOXIJXhi^-»*Sa% of horn » ai <. f ilt of t it oX loan* Sm Act 
XiX of lo73, stofioiirf lOu, 107, IGS 

UNDER INFLUENCE See \ct No IX of sections 15, 13, 10 
VAKIL— -Nee Letters Fitiut, ISjj, pin 8 
VOLUNlEKRb See Act No. Xx of Ib/S, soction 10 f/J» 

WAJiB UL AltZ See ihc tinp lou 
WIDOW— nmdu wido\ (Ij uid ^2) 

aliLnatioa by i^l) 

WILL, Set Act No V of ISbl, stcUa 3* 



